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PREFACE 


Statutoiy development and the accumulation of a host 
of judicial precedents have made of labor relations law 
a subject of wide comprehension. It is the purpose of this 
work to state the scope of that comprehension and to exam- 
ine its implications. There is little need, if any, to offer 
apology for having included, in addition to a statement of 
the law as actually worked out in legislation and judicial 
decision, points of underlying analysis and criticism. Much 
has been shaped and clarified bj' the decided case^, but 
there is also a good deal of uneerlainty, more perhaps than 
in any other law subject, which di.scussion will do little to 
enhance and may do much to resolve I have cast my lot 
with no faction. Neither dogmatism nor partiality has been 
tlie source of such discussion 

Acknowledgment is made of the assistance of Professor 
Frederick J. DeSlooverc and Dr. Walte r Derenbcrg of the 
New York University Law School For uneounted hours 
of valuable ad\ ice, I ove a debt of gratitude to Isidor E 
Sclilesingor, Esc] , of the New York Bar Space does not 
permit of individual acknowledgment to many others who 
assisted in one way oi another in the prejiaration of this 
work. 

LunwiG Teiujir. 

270 Broadway 
New York City 
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THE LAW 

GOVERNING LABOR DISPUTES 

AND 

COLLECTIVE BARGAINING 

PART I 

HISTORICAL BACKGROUND AND BASIC 
CONCEPTIONS 

CHAPTER ONE 

SOCIAL AND ECONOMIC’ P>ACKOROT’ND OF THE 
MODERN LADOl{ MOVEMENT 


Section 

111' Ijiibor Aetivits I’nuT to tlir liKiU'-ti i.il Kc\iihuion . 1 

llevelopiiK nt ol Ibitci pi ivc aiicl .•inlili-in 2 

CoiiM'ijueiii I'-, ot the linlnslu.il KeMhiition .... 3 

T’oiiniLvIioii-, ot the Sai’ctionH Apjilieil h> Law to Lalioi Coiiihiiiations 

and Ijidiiir ActiMties 4 

Section 1. Instances of Labor Activity Prior to the In- 
dustrial Revolution. 


Till- nuidc'i'ii labor iiiovoiiioiit, wliose blue prints are 
sketched in terms of tiade tiird iiuliistiiul unions, strikes, 
luekets, boycotts, the notion of collective l);iri>ainina; and 
the collcclivc baigainiim ;iai cement, is a phenomenon with- 
out liistorietd eounterp.art An liistorieal ."ketdi of the in- 
c|Siktriul world from eaily to modern times should therefore 
lie prefaced with the statement that things have never quite 
been before, they are today. There is no doubt, upon 
the other hand, ttii.*- many of the forces which have coa- 
lesced to eonslitnte wha> we call labor relations today have 
evolved from the c'on1eu,:<>ns of yesterday. Indeed, dis- 
paragement of historical Lickground would disregard the 
ri T«ller]— X 1 
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circumstance that the institution of private property, 
though subjeclecl lo varying modifications of time and place, 
has guided men’s livelihood efforts since the earliest 
days cf recorded liistory. This ^vork is consequently pref- 
aced with a sliort analysis of the social and economic back- 
ground of the labor inoveniont as we know it to(la>. 

Eaily history at tlie hands of the I’cneral liistorian is 
usually repi esmiled as a succession ol' bizarre ('\’enls whoso 
heroes mono|)o]ize tlie attenfiou. ’riioneli we ai'c told, to bo 
sure, ihat tlie common man lived, his daily domes do not 
seem to reflect any awaieness with resiiect to his lot and 
social position An outstanding exciqition is the liistorian 
0. Osboine Ward, whose Insalise “Tlie Ancient TjowU'’ inir- 
ports 1C he “A History of the Ancient Woilcing Hiaqile from 
the Earliest Known Hciiod to the Atloiition of Christininty 
by f'oiistaiitmo ‘ To Ward, tlie ancient uoihl is an ac- 
tive workm’s’ world We are told that ‘‘the introdnclioii 
of Chrlstianitv was fought, and for a long time resisted, by 
the laboring element itself, solely on 11ie ground that it 
seriously mteifeix d vifh idol, aiiiiilet, palladium ami temiile 
drapei y inanufaetiiie.’'* ronqilaining that the gieat sfi ikes 
and npnsings of the woiking iieojde of tlie ancient woild 
are almost unknown to the living age.^ Ward sum^ the 
praises of S|iaitaeus the labor leader who, though almost 
ignored bv standard eiieyclopedias, was “one of the gieat 
generals of history, fully equal to llanmlial and Napoleon, 
while Ins cause uas nnicli inon' Just and infinitely nobler, 
hi.s lile a model of the beautiful and virtuous, his death an 
ejnsode of surpassing grandeur.’” A gencial lahor niove- 
nieiit, however, conceihidy there uas none 'I'emiinrnry 
inalad.iustiuenls resnlting from ]iartienlar situations called 
forth sporadic efforts inoic or less oigaiiized, designo^ t> 
remedy the evils of particular situations. ' 

Search is equally vain for the cmergeric'^ ,jf a general 
lahor movement in the middle ages. Tm the main, the mid- 
dle ages are identified with the ij»istitution of Feudalism, 


1. 1888. 

S Ibid, p. y. 
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3 I bill, p VI 
4 . Ibid, p vi. 


t1 Teller] 



Historical Backgiiound 


§1 


whose civilization must be compared with capitalism by con- 
trast. Land, not industry, was the main basis of wealth. 
Exchange was the f'xcejition. But while the relationship of 
lord and man stifled fiee inovonient in the country, the 
towns in England were developing a trading life whoso 
poslnlales of iiin'sonal initiafivi* weie tin* torei iinners of 
ca]utalist ideology ]nd(*ed, emit gilds \sere already so jeal- 
ous of incursions uijon lice enlciiiiise that wc had rules en- 
acti'd against the more nnscnipnlous and lesfi ethical: “In 
those occiiiiations that involved buying and selling the 
necessities of lif(», such as tliose of tislmioiigers and the 
liahcis, the oHicers of the fialeinity. lilce the authoiities 
of Ihe town, weie encaged in a continual stiuggle with 
‘rec I aloi's,’ ‘forestallei s' ;ind ‘eiigiosseis’ which were ap- 
jiellations as odious ji- (liev were common in the medieval 
town. Ivcgratiiig ineant Inning to sell again at a hitrher 
]n ice, without Inn ing made any addition to the value of tlie 
goods; foi estalliiig was going to the place of jirodnction 
to hiiv, oi in any wav tiMiig to outwit fellow dealers by 
])Ui cliasing things before they come into the open market 
wliere all Inul the same oppoitiinity; engiossini’ was buying 
lip tile whole siipiily. oi so nmeii of it as not to allow other 
dealers to get wind tliey needed, the modern ‘cornering the 
maikct 

,Moico\('r, England gavi* no indication dining the middle 
ages of ]i('r gii'at imliistri.d destiny so imicli as did Italy 
and ficrmaiiy and the town- ot f’eiilial Fi.uicc and Xetbor- 
laiids, which earned on a rich trade and coimiiercp, and 
whos(> stall- of inilii-trial dcvcloiuncnt was reflected in the 
aihanccd ])ropositioiis of llicir law mcichaiit ]inidcnt 

ovaliiatioii of iiuliistiial dcvelo]iin('id in the middle ages 
would go no fiirthci llnni to coin-Iudc that the individual 
was awakening, not so miieh in England as on the Conti- 
nent. to bis own ])oteii1ialities The seope of eommeree and 
enterprise was generally non-productive, however, of mass 
enijiloyrneiit or class llnmries 

It is common to conceive modern trade-unionism as an 

5. ('hfvnf^y, Indii'^tnal hiuI History of England p o7. 
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evolution from the English ami American gilds While it 
is true that in the iitt<‘onth ami sixU'cnlh centurjcs, journey- 
men (employees) gilds had become prevalent institniions, 
and while it is likewise true (hat these gilds had a emdain 
modicum of group consciousness (as is evidenced by the fact 
that they entered into Avritten agreements with master 
gilds), there is nei'crtln'h'ss no pioliativi' evidence (hat their 
organizational concept ions projected themsidi'cs into the 
trade anion ino\einent Whatei'er e\ idenct' is available 
would seem to point to the fact that nilds vanished for one 
reason before trade unionism appeared for another.® 

This IS not to say that the middle ai;es were liajipy tunes 
The vvidespi'cad existence of pauperism is too well atlesfcd 
by the existence of heaaars in such quantities as to have 
called forth a treatise diesenptive of their activities’ (Icr- 
nian minors combined in a manner strikinaly similar to 
modern times, and stniek for higher w<iges. Of llie several 
strikes in Franco, the great .strike of thi“ miners in I.iniis 
is generally considered to he most onl standi inr Tndi ed 
the 16 th century lia.s been likened nnlo oiir niodi'rn times 
in many rospeet.s Blacklisting of labor agilaloi-s ivas ic- 
sorted to. “Tyjiical of tlie.se was the agreement made by 
Duke George of Saxonv and other larue mine ouiieis not 
to raise wages, not to allow miners to go from plaee to plaee 
seeking woik, and not to hiro any tronhlesonie agitator onee 
dismissed by any operator,”® and aaain. ‘‘The ae"-! egate 
of capital, if we may .(udge from many other indicalmns, 
notably increased throughout the century. But it became 
more and more concentrated in a few hands.” ® 

Section 2. Development of Enterprise and Mercantilism. 

The seventeenth and early eighteenth centuries .saw, espe- 
cially in Emrland, both an extension of enterprise and the 
development of mercantilism. Feudalism breathed its la.st, 

6. See Unwin, 'llie Gilds and Com- 7. .Matthew Hlltlin, The Book of 
panies of London and Industrial Or- Va;jabonris n.l.'iO) 
ganization in the 16th and 17th cen- 8. Bre-ierved .Smith, The Age of 
tunes (London, 1926). tlie Kcforniatioii, p 655 

9. Ibid, p 65C 
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while ecclesiastical principles, though lingering soinewliat 
longer, waned as guiding precepts in Ihe nation’s life. The 
disestahlishinciit of the conceptions of status created a host 
of landless workeis who only yesterday had been resisting 
the duty to work under the varion.s Statutes of Laborers, 
and relegated them to such means as tiiey might tind to 
support llieniselves in a country whose enelosuii's narrowed 
the allowahlc area of free endeavor To tlie iiiititled, the 
decline ol status meant meiel\ ihe suhstitulion of one deg- 
radation foi another The vivacious (Jeiaid Wiiistanley 
set th<‘ pace of discontenl. In the midille of the sevmiteenth 
century, he advocated m his “Watchword to the City of 
Tjondon" and nun e clahorately (and witli gi cater invective) 
in his “Law ot Fi (•('dom,’’ the aholitnm of tithes and law- 
>eis, the foiniei' hecanso they were an ahoniinahle and 
hasele-s monopoly, and the latlm heoause, like jailers, they 
pr(‘sen'ed with apparent reli'li tin* subtleties of the land 
law.s which were the har.s of a prison whosi' many inmates 
WM‘re tlie miseiahly poor. The pool iimst inherii tlio earth, 
he inaintamed, pointing to Jesus Clinst as -[ireeedeiit for 
Ins ai ailment' Enaland wa" in the midwav. The landed 
ari'tom ac} was iiisti iimenlal in securing the enactment 
into law of a IioM ot arlntiaix restriction^ upon luisniess. 
And to llii'se resti ictioiis wciU' added tiie aoveimneidal in- 
trusion into free husiness dealings which resulted from 
dominance of the mercantile sy.stem At the close of tlie 
luiddle aaes. this system of thought enieiced as the lead- 
ing ])olie_\ in Kimlaiui 1 luler it the new money economy 
and (he notion of a “halance of trade" were leflected in 
trade hairiers and goveiiiment regulations of business 
aimed at keeping at home the precious inotalp Forecast 
of a later eia, however, is found in governmental protec 
tion and encouragement to urban centers because, unlike 
agricultural region.s, they imule possible a more intense 
manufacture of goods' for e.xport. 

Surrounding these externals were the forebodings of 
larger cullnral movements The Reformation in the six- 
teenth century had planted the seeds of the Enlightenment. 
The Renaissance held the stage of humanity in the transi- 
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tion from the middle agres to modern times. The one move- 
ment emancipated the conscience of man while the other 
awakened his intellect. Breakdown of the medieval atti- 
tude of disrespect for the rights of the individual and the 
possibilities for his development was their common con- 
tribution to the destiny of the modern human being. 

Section 3. Consequences of the Industrial Revolution. 

It was the impersonalization of industrial activity gen- 
erally known as the factory system which first crystallized 
the modern philosophy of individualism on the one hand, 
and of government upon the other. The industrial revolu- 
tion, whose beginnings in England date from the years ITOO 
to 1820 and in America perhaps from the middle of the IDlh 
century,*® has been the subject of treatise and weighty 
tracts. Attempts to explain the advent of the indus- 
trial revolution have been both numerous and incon- 
clusive. Like the fall of Home, the cradles of the 
industrial revolution have baffled historians and phil- 
osophers alike. Of the former event, Prof(“.sor 
Stephenson prefaced his “Medieval History’’** as follo\v<: 
“At the very outset of our study — and this is chaiaclei Ntie 
of historical investigation in general— we encounter an un- 
solved problem. Wo are confronted by the fact that the 
Roman Empire, after being synonymous of grandeur and 
stability for hundreds of years, disintegrated in the fifth 
century and wo cannot say with assurance just how it came 
about” Theories of history called Geographical, Theolog- 
ical, Economic, Racial, Philosophical and Psychological 
have been advanced. Vico contended for three histom-al 
stages of savagery, barbarism and civilization, and con- 
cluded that barbarians overthrew Rome by pitting brute 
force against the lofty refinements of the Roman civiliza- 

10. Landed ari'stocracy was main- tion in the modero sense of large 
ly limited to Soiitliorn L'nited States; scale enterprise, production and dis- 
Atnenca ^v.nt thror.gh a pa- 

nod of feudaliHin, its earnest form 

of aoonomia aat.vity ralatiny to the 

trade and amall arale mamifaeture niiddlo of the 19th century, 
and cororoerce. The induatnal revolu- 11. New York, 1935 
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tion. Marx, on the other hand, divided history into the 
pastoral, handicraft and industrial — or machine stages, 
and contended that the fall of Rome was to be found in 
the economic circumstance of the poverty of her soil. When 
the turmoil of contending dogmas is concluded, the single 
indispntahle fact remaining is sijiijdy (hat Rome fell. 

The causes of the industrial revolution have met with 
general agreement etpially scant. The fortuity of concom- 
itant mechanical inventions i.s con.siderod ))y some to he the 
proper background. Marx, concentrating again on the eco- 
nomic factor, insisted that the economic situation of the 
times called forth and was responsible for these mechanical 
inventions. But ho never adoijnately explained what eco- 
nomic situation it was which impelled the making of in- 
ventions, and vhy tin* cighti'enth and nineteenth centuries, 
and not sonu' other eenturies. were the time of revolution. 
Bertrand Russel lias advanced the theory that ‘‘it was the 
.growth of science after the Renaissance that led to modern 
industry"** The ri«e of the iiulu.strial revolution may 
most piohahlv be iiudorstood uith greatest profit iii terms 
of the imfoldin.g of institutions — an nufolding the main- 
spring of which no phiiosoiihy of history has as yet basi- 
cally revealed. 

We do know, however, (hat when the senes of events 
which wc call the indu-trial revolution had completed the 
broad ()utlin<>s of its underlying theory, the .social franie- 
woik which it created saw the decline of home handicraft, 
the growth of urhanizalion. the oxiu’opriation of many 
farmers, the rise of factory towns in new industrial centers 
and a phenomenal inenume in the production of commodi- 
ties. It also impressed upon the new society which we 
identify with capitalism throe outstanding concepts wliich, 
though generally obscured by the language of the law, are 
the tonehslones of American judicial labor decisions. 
“Technical legal doctrines and theories gain meaning only 

IS, Ruseel, Frtedom VerBU* Organization (19J4), p. l&8f. 
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when placed in the perspective of the larger movements 
of thought which gave them nurture.” “ 

The first related to the individual, ennobled as a mine 
of energy, whose untrammelled activity would redound to 
the public weal. Here is the pivotal notion of the deity 
individualism. “Private interest,” said the political writ- 
er James Anderson in 1860, “is the greatest source of pub- 
lic good whicli, thougli operating unseen, never ceases one 
moment to act with unabating power, if it be not perverted 
by the futile regulations of some shortsighted politi- 
cians.” A little earlier, Malthus, whose “Essays on Popu- 
lation” has become a stock work for critical observance, 
remarked in 1817 that “by making the passion of self-love 
bej’ond comparison stronger than the passion of benevo- 
lence, the more ignorant arc led to pursue the general hap- 
piness, an end which they would have totally failed to at- 
tain if the moving principle of their conduct had been !>e- 
nevolence.” The contention.s of Darwin with respect to the 
struggle for life and the survival of the fittest were eageily 
quoted by those who saw in free enterpiise and laissez-fan o 
the embodiment of an indisputable biological princi'ple. 
Ethics, too, was fascinated with the new conception— tlie 
extension of the individual personality into the field of in- 
dustrial activity, it was argued, ivould conduce to the reali- 
zation of the good life. And psychologists were able to 
identify selfishness with the social good. 

'The second related to the state, which was submerged 
under a theory of universal freedom of private competitive 
effort. There was no state under fendalisni. The central 
government ivas bankrupt for lack of revenue, and impo- 
tent for inability to control contending groups. Let tliere 
be a minimum of statehood under capitalism too, said 
Adam Smith, for the different reason that it interferes with 
the natural course of things. “The patrimony of a poor 
man,” he argued, “lies in the strength and dexterity of his 
bands; and to hinder him from employing this strength 

IS, Felix Frankfurter, Book Re- 1171. 
iriew (IWO), 43 Hare L Rev 1168, 14. In hig “Political Economy." 
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and dexterity in what manner he thinks proper without 
injury to his neighbor, is a plain violation of this most 
sacred property. It is a manifest encroachment upon the 
just liberty both of the workman and of those who might 
be disposed to employ him. A.s it hinders the one from 
working at what he thinks proper, so it hinders the other 
from cm])loying whom they think proper.” Stateles.sness 
was thus a tlieory of carntalism wliieh reflected a spirit of 
laissez-faire, a faith in the free daily doings of everyday 
man. Carlyle's remarkable jihrase defined the society as 
“anarchy plus a constable.” 

The third related to the basis of wealth. The thinkers 
of the new era had before them the task of justifying an 
attack upon the landed interests. Industry, not land, was 
the true basis of peisonal wealth, they said, and their rea- 
soning was as admirable as it 'was simple. The free con- 
t laet HI tlie ])ei feet market by the free man was the acliieve- 
meiit of an individualist society, a contract which, from its 
very luituie, voiild redound to the benefit of cacli of tlie con- 
tracting jiartic', and thoicby to the benefit of society. It 
results tliat the basis of wealth (indn.stry) is the reflection 
of a benefit to society (a nnitiially beiieticial contract). A 
poinjioiis aristocracy looked on with psychological haugh- 
tiness while tlio “viilaar trade.snian” wrung yirivilege upon 
privilege from accustomed sovereignties m need of money. 
Tlie iiidiihlrial revolution was a relatively iiloodless revolu- 
tion because the revolutionaries po.ssessed the money to buy 
off the vengeance of the doiiiinaiit classes of a former day. 
Indeed, the rising industrialists experienced no substantial 
difficulty ill acliieviiig economic dominance and consequent 
rulersliip in Great Britain Here in America their domi- 
nance was never que.stioiied, and w'c have the high author- 
ity of a painstaking liistorian,” that tliey wrote a national 
constitution to fit their needs. “Working and owning 
classes are close allies and not opponents,” said Thomas 

IS. Wcaltli of Nations (1776), Ilk 16. Charles A. Beard, Economic In- 
Iv, c. 2. Sec also ibid, Bk i, c. 2. teipretation of the Constitution 
Bk il. c. 2, Bk lii, c 1. (1936). 


O 



§4 Labor Disputes and Collective Baroaining 


Henry Huxley. “The qualities that insure success,” he in- 
sisted, “are energy, industry, intellectual capacity, tenacity 
of purpose . . . while fools and knaves sink to their 
natural place at the bottom.” Poudalism looked upon the 
world from the cross-roads of the landed aristocracy, while 
the capitalist society pi-oferrod to find human excellence in 
the activities of the market place. Two subtleties conse- 
quenth’ developed in the jiulicial labor decision. The first 
viewed the worker as the beneficiary of the eni]fioyer’s cn- 
terpi-ise, and the worker’s efforts at unionization as the 
activities of an ingrate. 7’he second considered the em- 
ployer’s right to a free mai-ket as a .social good so intimalilv 
bound up with the destiny of tlie new economic life as to re- 
quire the placing of the stamp of illegality or unconstitu- 
tionality upon any interferences with that freedom, and in- 
cluded in such asserted interferences were the activities of 
labor organizations. 

Section 4. Foundations of the Sanctions Applied by Law 
to Labor Combinations and Labor Activities. 

The ways of thinking generated by the industrial revolu- 
tion and especially the three main conceptions heretofon* 
considered, of the individual, the state and the basis of 
wealth, were rapidly infused into the common law and mon* 
particularly into the life of the judicial labor decision. 
The story of that infusion can best be understood as the 
record of two impulses: the theory of natural rights, and 
the notion of the right to a free and open market. These, 
it is submitted, are the groundworks of the American ju- 
dicial labor decision. It is commonplace today that the 
common law is property law whose method, steeped in 
stare derives, has been mainly that of tradition. “What 
is peculiar to Anglo-American legal thinking,” observes 
Dean Pound, “And above all to American legal thinking, 
is an ultra-individualism; an uncompromising insistence 
upon individual interests and indi%’idual property as the 
focal point of our jurisprudence.”” Natural rights theor- 
izing and the notion of the entrepreneur’s right to a free 

17. Pound, The Spirit of the Common Law (1921), p. 3T 
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and open market added to the content of the common law a 
conception of individualism whose doctrinnaire assertion 
of laissez-faire included intuitive thinking about the role 
of the individual, the psychological component of which 
was an ideal of privacy of personal destiny, and whose un- 
derlying belief put faith in personal initiative and indi- 
vidual effort as the best means of achieving a social order. 
Such, then, is the background of American law. To ob- 
serve that legal doctrine has not been kindly disposed to 
the aims of labor organizations is to say merely that Amer- 
ican law lias been faithful to its mainsprings. The ground- 
works of the American judicial laboi dcciMon referred 
to have laid the foundations of judicial disfavor 
toward workingmen in ooinlunation. Such disfavor has 
taken two forms. The first has been judicial hostility, 
in connection with the tools of positive legal doctrines, 
to the activities of labor combinations. The second has 
been judicially evolved comstilutional obstructions to such 
activities and to the jiurposi's whicli labor activities seek 
to nehiove Consideration of the two groundworks of tlie 
American judicial labor decision, and of the two conse- 
(piencos thereof, will he the subject matter of following 
chapters (chapters tuo, thiee and four) Analysis of the 
positive legal doctrines whicli reflect these foundations — the 
doctrine of criminal and civil conspiracy, the remedy of in- 
junction and the numerous other civil and criminal sanc- 
tions — will be the task of the subsequent chapter (chapter 
five). 
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Section 5. Statement of the Theory of Natural Rights. 

“It is tho uiidonhted and uiuihiidt'od njitiiral right of 
every indivkhial not to employ, or to rofo'^'o to omj/loy, 
whorasocrer ho raa.v \n^h, titid ho oannot ho called upon to 
answer to the ptdiiio or to niduidiial's for Ids jndgincnt.” 
With those woids, an Ohio CourP profncod a holding that a 
combination to blackli«.t was legally nna.ssailablo because 
each of the om])]oyer.s who were parties to tlio combination 
had a “riq:ht” .cinsriy to do that Avhich the comhinod oin- 
ploycrs were accused of having done. The right of an em- 
ployer to exact a yellow-dog contract from his employee 
as a condition of emjihnmont wa.s an incident of the em- 
ployer’s “natural right';.”* In the field of labor law per- 
hap.s more than in any other, the theory of natural rights 
has been an important lia-is, oven if often a concealed basis, 
of judicial decision. 

The theory of natural riglits, though prevalent in a 
sporadic liiit not in'-igniticant way during Greek, Roman 
and Medieval European Civilization,* assumed for the first 


1. New YerV. Chicago He St I/niie 
R. R. Co V Schefter, 65 Ohio St 414, 
62 NE 1030 (1002) For other enwR 
holding to like effect see section 472, 
infra. The subject of blacklisting is 
disciuiaed at chapter twenty-seven, 
infra. 

IS 


ft. See lUtehman Coal & Coke Co. 
V. Mitcliell, 24r» rs 229. 38 8 Ct 63, 
62 L Kd 260. LRA1918C, 497, Ann 
Cas 1918B. 461 (1917). See further, 
m connection with yellow-dog con- 
tracts, infra, sections 48, 459-461. 

S. John L. Myres, The FoHUcal 
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time a dominantly vital aspect of men’s strivings and phil- 
osopher’s thoughts during the seventeenth, eighteenth and, 
especially in America, the nineteenth centuries, when the 
rising industrial middle class wove a web of rectitude to 
justify a death blow to the customs of a decadent feudal 
society. Man in a state of nature, said the natural rights 
tliinker, was free, llih freedom was anterior to society. 
The social structure as personified by the state was a tool 
devised by free man for the purpose of enabling him to 
carry out those tasks which, from their social nature, could 
best bo performed by the group. Should the state go fur- 
ther, however, and codify laws destructive of men’s rights 
in a state of nature, those laws would be void for the reason 
that they are ultra vires the state’s authority. Natural 
riglits thinkers alleged that they had “discovered the lost 
tille-deeds of the human race ”* Oulslanding codifications 
wliich reflect the natural rights theory are the Virginia 
Declaralion of Rights, the Declaration of Independence, 
the French Declaration of Rights and the first eight amend- 
ments to the federal constitution. 


Section 6. Conflict over Which Rights Are Natural 
Rights. 

While yihilosophers attained unusual unanimity of opin- 
ion with respect to tlie superior quality of natural rights 
in relation to state law, whether as a guide to its wisdom,' 


Idpas of till’ fJrei’kB (lUilT), p 270. 
W. W niicklaiui. M.iiiii.il I’f 
Roman Pn%.itc Iji« p HSir, 

Cirikc, Politiial Tlifoiu'fi in tin- Mid- 
dle AgPB, pp. 173, 17-1. UaiiH"-. ui 
Ills boot., The Revi\al of Xuturnl 
Law ri>nrept>i (1930), at p 20. oh- 
aervea tlic following. “Medievalists 
agreed oa the exietenec of natural 
law; they differed merely as to its 
foree and effectiveness. To some, a 
statute or an exeeutive aet which vio- 
lated natural law was void; to oth- 
ers, interested either in the elainis 
of kings and princes to be sovereign 
in the civil domain, or in the idea 


of jvopiilar sovereignty, natural law 
comprised guiding princiiiles directive 
only III the process of law makiiic ’ 

The term ' Natural Rights ’ is liera 
used sv iioiiy moiislv with “X'atural 
Law," altluiugli the latter is some 
times moie carefiillv defined as the 
source of the former. 

4 . Richie. Xatnral Rights (100.0, 
pp. 287-301 

5. Bodiii, Spinoza and especially 
Austin inclined to the view that the 
state was omnipotent; natuinl law 
theories were no more than philoso- 
pher’s strivings from prevailing mor- 
als toward a higher ethics. 
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or as a test of its validity,* differing theories resulted with 
respect to the precise rights which could aspire to the 
eternal characteristics of naturalness. In part this re- 
sulted from the fact that philosophers who, “with a very 
natural impulse to magnify their own cult have tended to 
claim for it a divine or at least a heroic ancestry,” ’ found it 
difficult to reconcile divinity with affairs of men. In great- 
er part, however, and more realistically, the cause was pre- 
cisely the inverse; bitter social conflict gave rise to ethical 
speculations designed to give direction to the rumblings 
of the disgruntled. Although the ideal was the achieve- 
ment of immutable principles universally applicable, dif- 
ferently comstituted minds and various circumstances oc- 
casioned a variably emphasized galaxy of absolute rights: 
the rights of life, of liberty, toleration, public meeting, con- 
tract, resistance to opiiression, equality, property, happi- 
ness. To Rousseau the cry “Back to nature !” reflected a no- 
tion that feudal fetters were destructive of man’s essen- 
tially simple and eqnalitarian nature. Locke’s natural law 
thought, on the other hand, represented n group of polished 
and highly advanced property postulates, whose dominant 
absolutes were equality before the law and inviolabdity of 
individual ownersliip in property. Tlio urgency of im- 
mediatos and the circumstances of time and place colored 
the precise rights alleged: French physiocrats, in reaction 
to governmental mea.sures which imf)ovcri.‘-hcd agriculture, 
conceived of land as the ethical ba.sis of wealth; industry 
was the mere shaping of land. Locke, in England on the 
other hand, lield labor and not land as the vital quality of 
extension which gave rise to the natural right. 


Section. 7. Theory of Natural Rights in England. 

The history of the natural rights theory is not a con- 
sistent one. Its propagandists have met with varied mis- 


6. Outstandingly, .Tobn Locke (Sec- 
ond "Xeatise of Civil Govertiinent, 
Book IlV Section 8). J. McLean- 
"Statutes law enacted afrainst 
fundamental morality are void,” H 
W. Beechei': "When laws cease to be 
14 


beneficial to men they cease to be 
obligatory." 

7. Winspear, The Birth of WesterB 
Philosophy, 3 Science t Society, 433, 
434. 
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carriage or success throughout the world. Restricting our 
study to America and its common law parent England, it 
may be said that the design of natural right politicians met 
with success in America to the extent that it encountered 
failure in Great Britain. Progressive England found in 
Parliament a body whose achievements were calculated by 
the measure of limitations imposed upon the king’s alleged 
prerogatives. It was Lord Coke’s failure to distinguish 
between the backwardness of the Stuart Kings and the pro- 
gressiveness of Parliament which probably occasioned his 
dictum in the famous I)r. Bonham’s case:* “It appears in 
our books that in many cases, the common law will control 
acts of Parliament and sometimes adjudge them to be utter- 
ly void; for ivlien an act of Parliament is against common 
right or reason, or repugnant or impossible to be performed, 
the common law will control it and adjudge such act to be 
I'oid.” Much controversy has been occasioned by Bonham’s 
case,® but it is uniformly admitted that the doctrine there 
expressed found no seed for future growth in England.'® 
The concejilion of Parliamentary Supremacy found new 
support in England by way of horror over the excesses of 
the French Revolution, for the adopted child of the revolu- 
tionists in France was none oilier than the theory of nat- 
ural rights. Edmund Burke’s famous book, “Reflections on 
the Revolufion in France, and on the Proceedings in Cer- 
tain Socielios in Ijondon Relative to that Event” expressed 
his hatred for violence, and his suspicion of natural rights 


8 8 Co 118a 

9, rUickmlt, llonham’s «i><l 

.liiditial Rpvicw (1927), 40 tlarv L 
llcv 30; C. 0 ITaine*!, Tlio Nmciii’an 
Doctrine of Judicial .Supifimicy 
(1914), pp HoldsworUi. in hi* 

treatise, Hiatoijr of £iig)j«h l.nw II, 
131, 193, 198, 441-443, 802, e*plains 
the evolution of the notion that 
enpremacy of law in England was 
the eupretnacy of Parliament, a view 
which is supported by Maitland in 
his work, The Constitutional History 
of England (1909), p. 301. 

10. “We find a series of dicta, ex- 


tending to the cariy part of t)ie 18t)i 
century, to tiie effect tliat statutes 
contrary to natural justice or com- 
mon right may be treated as void 
This opinion is most strongly ex- 
pressed by Coke but like many of 
his confident ojuiiions, are extra-jiidi 
cial. Although Coke was no canonist 
we may be pretty sure that it was 
ultimately derived from the canon- 
ist doctrine prevailing on the Con- 
tinent in Europe ” Pollack, The Ex- 
pansion of the Common Law, pp. 121, 
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as a theory devoid of essential meaning^, which acted as a 
means of incitement only. Burke’s hook made him popular 
even in circles where his merit had theretofore been de- 
cried. Englishmen of all classes and creeds combined in 
thanks to England’s sanity of political doctrine as one of 
supremacy of laiv and order. Parliamentary government 
w'as everywhere the subject of eulogy. Pioneers of the in- 
dustrial revolution too found in Parliament an etfective 
instrument for ourbiim the king’s alleged prerogative. In 
England, therefore, 'itice the time of the French Revolu- 
tion, the industrial, social and cultural life have undergone 
profound evolution, but the supremacy of Parliament and 
the disdain for abstract theory of right have continued to 
be cornerstones of its sociology. \Yc are able to ]ioiut to a 
progressive English labor law whose basic conceptions are 
still far ahead of Auiei ican develo])ment paitly liocause 
English battles of [lohcy were fought in legislative halls 
whose noises reverberated with the actualities of social con- 
ditions. 

Section 8. Theory of Natural Rights in America. 

Natural law theory lias received quite a flilTerent leec])- 
tion in the United States. The accidents of history, which 
obstructed recourse to it in England, have, on the 
contrary, favored its reception here. The Declara- 
tion of Independence, one of hi.story's greatest nutiu-al 
rights doenment.s, found its necessity in the desire of Brit- 
ain’s overseas colonies to justify a breach with the mother 
country.” Jcffcr.sfni is said to have utilized John Locke’s 
natural right terminology to work out a Kousseaiiist nat- 
ural right tlieory all his own, by virtue of which “self-evi- 
dent trutli.s’’ were conceived, among wliieli was the right in 
the people (in what piojxulion was not made clear) to 
abolish a tyrannical government, and institute a new one. 
Other inalienable rights were life, liberty and the pursuit 
of happiness. Included also was the statement that govern- 
ment was a convenient creature of the people, deriving its 
consent from them. Even the sober-minded delegates to 

11. BcMrd, The Rise of American Civilization, Vol. I, p 239 . 
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the Constitutional Convention of 1787, whose disappoint- 
ing experiences with the Articles of Confederation con- 
vinced them of the necessity for strong central govern- 
ment, thought in terms of Montesquieu’s theories with re- 
spect to the “separation of powers,”’® so that all united 
with Alexander Hamilton’s statement’® that “the accumula- 
tion of all powers, legislative, executive and judicial, in the 
same hands, whether of one, a few, or many, and whether 
hereditary, self-appointed or elected, may justly be pro- 
nounced the very definition of tyranny." But while the 
American colonies justified their independence upon 
grounds revolutionary, and carried the fanfare of freedom 
into the Constitutional Convention, the practical minded 
rcpiesontatives, lawyers, luisines-smcn and property owners, 
became so absorbed in the machinery of a government kind- 
ly disposed to the interests of trade and commerce, that 
they wrote in large letters a brilliant constitution which 
failed, significantly, to include a Rill of Rights. When the 
constitution becuine a completed document, its framework 
reflected a governmental system quite difficult of capture 
by any transient majority — a far cry from the right to re- 
volt wliieh the Declaration of Indejieiidence had expressed. 
Professor Beard's “Economic Interjirotation of the United 
States Constitution” has lucidly analyzed onr Federal 
constitution as a document spread with the scattered ink 
of Colonial America’s dominant economic interests. The 
constitution was careful (o guarantee contract obligations 
against .state interference.’® and property rights in slaves 
were protected by a prohibition against interference with 
their importation until 1808.’® Popular sovereignty W'as so 


IS. MoTitctqiiicu, Esprit de Ijiis, 
liv, iz, chAp. vi. In fact, however, 
it is conceded UMlny that our found- 
ing fathers miseoncoived >rontes- 
quicu’s theories, for he advocated the 
placing of uitinuite power in the 
hands of only two departments, i e , 
the legislative and the cvenitive. 
The judiciary was to be iiidepcnilent, 
to be sure, of the other departments 
[1 Tallar]— 2 


of gov eminent, but not ei|ual in point 
of power to the executive and the 
legislative See J. \V. RiirgcPR Re- 
cent Changes in American Constitu- 
tional Theory (1823) 

13. The Federalist, No. 47. 

14. Mac.Millan, 1935. 

16. Article I, section 10. 

16. Article I, section 9. 
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far distrusted that United States Senators were required 
to be elected by the respective state lesislatures instead of 
by popular vote.” Rousseau’s conception of equality was 
in the mouths of the orators of the day, but a practical 
calm had settled over the daily affairs of the new nation. 
The social interest in the jeceneral security and in the re- 
spect for commercial transactions liad placed a shroud 
over the “anarchism” of natural riyhl theories. 

There are tantalizing images called forth by the imagined 
history of an America governed by a jiolitical theory akin to 
that of the legislatively omnipotent Eimland. The battle.s 
of conflicting interests might have been fought out in 
America in legislative halE, rather than in judicial forums; 
but the fortuities of Chief Justice idaishaH’s pres- 
ence, and the absence of a ch'arly ‘Stated position in our 
Constitution gave rise to the American Doctrine of Ju- 
dicial Supremacy. Marhury v. Madison*' constituted tlie 
United States Supreme Court the ultimate power m the 
realm of con.stitutiona! law. An imposing array of argu- 
ments were set forth by ^fai shall to justify the extraoi di- 
nary assumption of powers.*® Sjieeifically, four reasons 
were assigned by the Cliief Justice: (1) since the constitu- 
tion is a document superior to private law, legislation 
in violation thereof must be declared void; (2) the notion 
of a constitution necessitates the assunqition of power by 
the judiciary; (3) the judge’s oath to supiioit the constitu- 
tion required his assumption of the jiower: (4) the language 
of the eon.stitution required his assumption of the pow'cr. 
It has been sugge.sted— and the suggestion has been \-pri- 
fied by the subsequent course of judicial decision®'*- -that 


17. Article I, section 3. Thin sec- 
tion, however, was changed, as m 
known, hy amendment to the const i 
tvtion, which provides for the pofiu- 
lar election of senators. 

IS. 1 Craiieh 137, 2 Ii Ed 137 
(1S03). 

IS. c/f Enkin V. Ranh, 12 Ser;jeant 
A Kawln, where dnaticc Citwoii 
argues, tbe fallacies of Chief Justice 
HanbatPii arguments in Afarbury v. 
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Madison, to the cfTeet that all beg the 
very question at issue Moreover, the 
absenee of a clearly ev.picBscd grant 
of power to the judiciary in the con- 
stitution is cogent evidence against 
the assumption, in view of the awful 
importance of the assumed power. 

30. Most immediately after the 
Madison ease, in point of blunt ex- 
pression of natural law theories, 
came Ogdon v. Saunders, 12 Wheat. 

[1 Teller] 
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the true bases underlying the doctrine of judicial review 
were, first, a distrust of legislative power; second, the pro- 
tection of minorities, and third, the protection of private 
property.** Outstanding postulates, all, of natural law 
theory. The terms used were “due process” and “vested” 
rights instead of inherent, unchangeable and “natural” 
rights. The ideological approach, however, was identical. 
The centuries of natural rights thought had culminated in 
an effective political theory possessed by the dominant 
economic interests; a legislative act could not aspire to the 
dignity of valid law, if violative of jus natiirale. Locke's 
respect for those who had mingled their efforts with the 
natural resources to obtain thereby a vested right found 
sympathetic understanding in the United States Supreme 
Court,** first through a still unexplained extension of the 
constitutional prohibition against state interference with 
contract obligations*^ and then througb redefinition of “duo 
process of law” as found in the fifth and fourteenth amend- 
ments to the constitution, from a simple rule of procedure 
to a drastic limitation upon legislative power.** “The right 


213, 0 L Ed Cn(i (1827), where Mar 
-hall and ‘ The framers of our eon 
Btitution were intiraatelv aoqiin lined 
with those woie and learnei! men, 
whose treatieeii on the law of nations 
have guided public opinion in the 
subjects of oblipatioii and contiaet” 

21. Haines, A Reviial of Xatural 
Law Coinepta in State and Federal 
■liidieial Peeisioii, pp 82, 8.3 

22. "The doctrine of vested nchts 
represents the first great achievement 
of the courts ttfter the ostablislimeiit 
of judicial review " Edivniil S Cor 
win, A Basic Doctrine of Ameneaii 
Constitutional Law, 12 Mich L Rev 
247 (1014). 

23. I. e., in the line of cases out- 
standingly illustrated by Fletclicr v. 
Peck, 6 Cranch 87. 3 L Fd 162 
(1810) and Dartraoulh College v 
Woodward, 4 Wheat. 618, 4 L Kd 
620 (1818). 


24 In early Aineriiun l.iw due 
process meant mereh procedural pro- 
tection against nrlntrsrv airest and 
iiiiprisoiiiiient In 1876, Cooley first 
extended tlie term to t.axatioii cases, 
^TIovv has due [uoiess of law eoine 
to take a central place in .\racric.iii 
constitutional I.iw ’ It was the un- 
canny intuit ;on of the justices in 
state am! lederal courts, we are told, 
which discov Cl ini a new ride, for due 
process ol law Searching for the 
‘inherent elements of justice' appli- 
cable to all situations, the judeos 
extracted, from the vague terms of 
written eliarters, a latent and im- 
suapected meaning which conserva- 
tives and reactionaries alike were 
seeking — an effective device to check 
popular law-making and to resist 
arhitisry admiiustrative procedure." 
Haines. A Bevival of Xatural Taiw 
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to follow any of the common occupations of life is an in- 
alienable right,” stated the United States Supreme Court 
in Allgeyer v'. Louisiana.®" “It was formulated as such,” 
continued the court, “under the phrase ‘pursuit of happi- 
ness’ in the Declaration of Independence. . . . The right 
is a large ingredient in the civil liberty of the citizen.” 

Article IV, Section 2 of the Federal Constitution provides 
that “The citizens of each State shall be entitled to all priv- 
ileges and immunities of citizens in the several states.” 
Popularity of natural law categories impelled Justice 
Washington of the United Stales Supreme Court to think 
that this Section created a group of rights of citizens of the 
United States which guaranteed to them, by virtue of their 
inherent rights po'^sessed as a citizen of the State, the rec- 
ognition of this group of rights by every other State.®* 
Such a view of the ‘‘privileges and immunities” jihrase ap- 
pears to have heeu accepted in several United States Su- 
preme Court case.s,®’ hut other and more recent holdings by 
that Court liave repudiated the view.** Article IV, Section 
2, “does not import that a citizen of one State carries with 
him into another fundamental privileges and immunities 
which come to him necessarily by the mere fact of his citi- 
zenship in the State first mentioned, but, on the contrarv, 
that in any State every ciiizen of any other Stale is to liave 
the same privileges and immunitie.s wliieh llie edizens of 
that State enjoy. The Section, in effect, preveut.s a State 


Conerpts in .State and IVdtral Tiuli- 
cial DeciMnii, p 40ii. 

28. UK) I S US. 17 S Ct 427, 41 
L Ed 832 l]S')7) 

26. See Garfield v Coryell, 4 Wa«h 
CC 371, Fed Gas No. 3,230. 

27. Slaiipliter Houbb Ca*e». 16 Wall. 
36, 21 L E<i 304 (1873): Maxwell v. 
Dow, 170 rs .ISl, 20 8 a 448, 44 
L Ed 597 (1000, , Canadian N. R. Co. 
V. EsRen, 252 US .353, 40 S Ct 402, 64 
L Ed 713 (1920) 

28. Downbam v Alexandria. 10 
Wall 178, 19 L Ed 029 (1870i; Cham- 
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(1007), L.iT.aiiri'tt,. ^ A!rM,is(..r, 21R 
ICS 40.">, .'to S (’t 1 ( 1 ( 1 , (13 L ImI .362 
(I'llO); ( li,il),cr V, llirtnini’linni & \ 
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ter, 252 US 37, 40 S Ct 221, 64 L Ed 
446 (1920) . United State* v. Wheel- 
er, 2.34 US 281, 41 s Ct 13.3, 85 L Ed 
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H ft H. R Co 270 US 377, 49 S Ct 
.3,3.3. 73 h Ud 747 (1920); IVhitfleld 
V. Ohio, 297 US 4.31, 68 fi Ct 632, 
60 L Ed 778 (1930). 
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from discriminating against citizens of other States in 
favor of its own.” *® 

Section 9. Theory of Natural Rights Criticized. 

Philosophers and publicists of all ages have sought to 
reconcile the social interest in the general security with 
the individual interi'st in the free life. Xatural right think- 
ers glorified the individual, but if their purpose was the 
achieveniont of individual freedom, their design met with * 
terrible miscarriage in the United States at the hands of a 
theory of vested riglits reinforced by a system of law 
grounded in traditional insistence upon property rights. 
The proposition that free development of man’s acquisitive 
instinct — a postulate of natural law thought — should lead 
to the general happines.s,®® has fallen upon bad times m 
countries where lln* uneniiiloyed number millions, where 
those employed till the pi ess with strikes and boycotts in 
expression of a myi lad of alleged ills against rude and 
.soinetiuK's inhuman treatment. We owe nnich to the nat- 
ural right thinkers, for they approached the .social seenc 
from the viewpoint of the individual; democracy, at which 
Carlyle scolTi'd as the “despair of finding heroes,” wa^ to 
tlie natural riglits school the erownuig acliievemcnt of 
man’s upward struggl<‘s for human dignity It is not en- 
tirely fair to say that (he whole siib.iect of natural law is 
grounded in man's faseiiiatioii for the suiiovlalive, for theirs 
was niKHpialied grandeur of earnestne-s. when natural law 
tliinkerh eontomled that society should reflect its composi- 
tion of individuals iK-eansc*, in the final analysis, it is simply 
composed of individuals. 

But the cores and hence the coiiveqnences of natural law 
thinking aie untrustworthy. On the one hand, man never 
lived in a state of nature except, perhaiis. as a beast of prey. 
On the other hand, assumptions which jn oceed upon an al- 
leged state of nature arc impervious alike to the needs and 
the problems of a dynamic society. It is customaiy to dis- 

2». Hague v. Committee for Indus- SO. The underlying thesis nf Adam 
tiial Organization, 307 US 498, 69 Smith's landmark work, “The Wealth 
S Ct 954, 83 L Ed 1423 (19.3:1). of Nations. ” 
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parage Plato’s “Republik” and Sir Tbomas More’s “rTtopia” 
as works too imaginary to accomplish a balance of social 
conflicts, but at least their fundamental conceptions related 
to man in actual society, rather than in a state of nature. 
Similarly we may respect the conclusions of comparative 
sociology or comparative law, where research unfolds char- 
acteristics, mores, rules or priiiciples common to people 
diffei-ently constituted. Xatural right men of learning fled 
‘ instead to the desert, there to discover and to bring back 
the arid soil of alistracl '.■])ecnlation to govern the social 
nuances of men in daily life. 

Some natuial-tiulit thinkers ha\'e identified the individ- 
ual right with the social good, nf)on the theories either tliat 
the natural right must necessarily he the groiiii ideal (Rous- 
seau, Locke), 01 that ■-ocial investigation will bear out the 
claim (Clrotius, Ijodnuz). Both theories reipiiro for their 
substantiation at least some measure of factual support 
in social circumstance — a roipiiremcnt which destroys the 
“higlier liasis" of thinking about right.s and with it the en- 
tire .system of uatural-rigiits speeulalion. Moreover, there 
is a variance hetweon pleading and proof. The proclaimed 
right lo giou indu.strially big through e.xerose of indi- 
vidualist prowess, lias all but destroyed our middle class. 
A formnlahlc bloc of American opinion holds thal the pres- 
ervation of the middle class is necessary to maintain demo- 
cratic society. Here is no support for the .socially minded 
natural-right thinker. Nor can we point to (he economic 
and inoial iiovorty of the wholly unorganized working class 
at the middle of (he ninetei-nth century a.s the reflection of a 
socially dcsiiahle lesult of free employer enterjinse. Final- 
ly, a wealth of legislation of which Workmen’s Compensa- 
tion Acts, Social Security Legislation, Housing Laws and 
Pair Labor Standards Act.s are but some outstanding il- 
lustrations, has given the sanction of law to propaganda 
designed to lemedy some of the deplorable results of on- 
hindered individualism of the natural-right sort. 

A sensible theory about present day rights must conse- 
quently follow, with tractable activity, the whole play of the 
social scene. Metaphysical absolutism is a wretched 
22 
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springboard for social analysis. It is absurd to think of 
today’s capitalist society in terms of Adam Smith’s notions 
about the free man, the free market, and the law of supply 
and demand. The worker’s freedom to contract for his 
services is too often the burden of dependency upon the will 
of his employer. The consumer's ignorance of the complex 
market destroys any benefits expected to accrue from his 
freedom, while advertising psychology alike with financial 
devices such as the chattel mortgage and the conditional 
sale have broadened the realm of the available market to 
the extent that the law of supply and demand constitutes 
no trustworthy indicia to deterinme the limit of a given 
product's marketability. Doirmas, to be .sure, there will 
always bo, for man has a way of insisting upon values above 
all else. Even the jiragmatisis, with energies well nigh ex- 
hausted from attack upon the metaphysical, the dreamy and 
the absolute, have been known to contend for a higher in- 
dividuality toward which the cxl>teutial ought to conform. 
Men of intelligence are to be found on both sides of any 
given fence. It is suggested in this work, Iiowovor, that 
the trustworthiness of established dogma is dependent 
upon .social verification, find that the clioiee which the ju- 
diciary will have to make between opposing contentions 
should reflect a docent regard for the extent of such social 
verification. i^Iau among men in the twentieth century 
ratlier than in an iraiigined state of nature before the dawn 
of recorded history should be the mcihod of inquiry and 
the source of conclusion There is no inherent right to 
strike, picket or hoyeott in the .same manner and to the 
same extent that there is no inherent duty to refrain from 
striking, picketing or boycotting. It is not wrong to stiiko, 
picket or Imycott in the sense and to the extent only that 
it is “right” in terms of social consequences. That is what 
labor means and ought to fbe^n when it employs the term 
“right” with respect to an asserted right to engage in any 
of the forms of labor activity. 
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Section 10. Labor’s Resort to the Theory of Natural 
Rights. 

Labor’s tactics in connection with existing law and theory 
have been twofold: first, to object to their logic and conse- 
quences; second, to utilize them Avhen utilization would be 
to labor’s advantage. To the charge of inconsistency, la- 
bor replies that the first tactic is the one of choice, the sec- 
ond the product of resignation. It is also insisted that 
utilization of existing law and theory is necessary to com- 
bat the harmful results occasioned by successful employ- 
ment of existing wca]inns by those unfriendly to the labor 
movement.®^ Accordingly, labor has i-esorled, as we sJiall 
see hereafter, to the injiinction.** And n])on these grounds 
labor has rcsoifed to the otheiwise condemned theory of 
natural riglils. Thus the National Labor delations Board 
has announced in its second annual reiiort tliat any limita- 
tions upon the rielit to strike ‘•would no doubt be uncon- 
stitutional Thus too it is assorted that there is an ab- 
solute right to picket peacefully. becaus(> picketing is sim- 
ply the ex(>rci-^e of the right to fiee spiu-ch 

Labor ha.s thus far aecomjilished little, if anything, with 
its new found fiiond, the tiieory of natural lights, .\~sor- 
tion of an absolute “right to strike,” or a “right to organ- 

31. Tlie lints (it (hsiniftion in* iipsjt and to rel> n|toii the tactics of 
volvetl in I.iIht*' tricta- candor In the nmin. law icficcts the 

times enme-Iud hadet** in dif lequiicmnit*' of HDcicty as 

ficiilfv tnr IranUfui- the judges in a pfirlieulnr period 

ter and Greefie 'Jin- I^nlwir Injunction coneci^^ them When clianpc is 
(New Yoi K llMO) p “SjHtkcs* soiijiht. klmnld be frankly 

men for Inhnr bear cinimderable n • iiiforiiicd lliat (he\ are asked to 
sponsibilitv L'? the rtinhision winch iiiCRstiie ■sonal rutds ditrcicntly ” 
has char.ictcri/e(l attempts to for 32. Sec infra. Section 31 

roulatc tlio Liw 'joMrninp the* actiM- 

tics of labor It. „rf>ooat..» have too ^ I'nH'rt of the 

often inaratcd that tber only a..n is >-'»tionaI Labor Kolato.ns Board, for 
clarification of joduial dicta', corrcc 30- 1*30 

tion of niisiiuii {irctatioiia hv the I*' 

judiciary, or formal pronounccincut M. See Feinberg, Picketing, Free 
of what alway.s has been the law Speech and “Labor Digputca" (1940), 
This approach, however much in- 17 NYU LQ Rev 385. For an ex- 
spired hy the tactics of reform, tended discussion of the relationship 
bree4s obscurantism It is time to between picketing, and free speech, 
repudiate diplomatic disingenuous- see infra, Sections 13A-140 
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ize,” or a “right to picket,” hag not helped to solve the social 
problems involved in the labor movement. Moreover, the 
abstraction of reasoning which has characterized property 
natural right theories must finally pervade and has already 
pervaded labor’s climate of opinion with a consequent dead- 
lock between opposing theologies insistent upon respective 
ultimates. A case in point is Moadowmoor Dairies, Inc. v. 
Milk Wagon Drivers Union,” where labor asserted, in con- 
nection with a secondary picketing situation, an absolute 
right to picket because the right to free speech and noth- 
ing more was thereby being exercised. The court conceded 
the relationship between picketing and free speech, but 
held the plaintiff’s right to do business to be a constitutional 
right superior in nature to the right to free speech because 
the latter was merely “given” by the constitution while the 
former antedated the constitution, which simply “declared” 
it. Labor’s resort to the theory of natural rights has thus 
simply changed the wrong arena to another wrong arena 
wherein future battles are to be fought. The rationale of 
the Moadowmoor case has been reiterated in the New Jersey 
case of Mitnick v. Furniture Workers Union.*" 


SS 371 III 377, 21 .NK(2d) 30S 
(inSD) cert den 308 US 596, 00 S Ct 
128, 84 L Kd 41)9 (1939). 

36 124 NJ Kq 147, 200 A 553 
(1938) apfieal diamisaed 12, > N,I Eq 
142, 4 A (2d I 277 (1939) ii|k)U the 
ground that the parties had in the 
interim effected an adjustment of the 


rimtro>pr8y See also American Fed 
oration of Labor v Buck's Stove and 
Range Co 33 App DC 83, 32 LR \ 
(XS) 748 (1909), appeal dismiswd 
219 VS 581, 31 S Ct 472, 55 L Ed 
346 (1911), Crosby T, Rath, 136 Ohio 
St 352 (1940). 
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GROUNDWORKS OF THE AMERICAN JUDICIAL LA- 
BOR DECISION (CONTINUED)— THE RIGHT TO 
A FREE AND OPEN MARKET 
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Section 11. Nature of the Right to a Free and Open Mar- 
ket. 

Free triule and llie doctrine of “restraint of trade” as we 
know them today wore ideas foreign to the Iiody of common 
law rules and princijiles as the common law stood prior 
to the advent of the industrial revolntion. Gild restiiclioiis 
upon forestalling, regtatiiig and engros.sing had become 
part of the eonimon law and statute law of England long 
prior to the eighteenth century,* to bo sure, hut llieso re- 
strictions were aimed at the enlianoemont of prices 
rather than at any restraints npon free trade.* Mercan- 
tilism and tlie regulatory character of that system inter- 


1. rV Blttckstonr, Cummentnn*-* 

1.^8 

2. fVe Boudin, The Sherman Art 
and l4tbor Dmputeii, 30 Columbia 

• as 


T.aw Rev 1283 (U)30). 40 Columbi* 
Law Rev 14 (1940), at pp 24-23. It 
liaa been pointed out that the atat* 
utea aimed at penalirlng, foreataUlng, 
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vened between the staj^nant trade periods of feiidal and 
middle ages and the extension of enterprise which we call 
the industrial revolution. The grant of monopolies was a 
regular practice of government prior to the eighteenth cen- 
tury.* But bargains entered into by a man in restraint of 
his right to pursue his trade were very early declared to be 
illegal in the sense that no remedy would be afforded by law 
for the enforcement of such bargains.^ The anomalous re- 
sult was that while the individual was protected against 
the consequences of his own contract, he was not likewise 
protected against harm to bis trade which combinations or 
monopolies could perpetrate. The explanation lies in the 
fact that monopolies could be attacked as an interference 
Avith the crown’s (*xclijsive right Moreover, to the extent 
that the anomaly existed, it Avas the reflection of economic 
♦•onditions which called for pudeclion in the one case, while 
not (“ailing for protection in the other ea'<e hecanse of the 
lack of need therefor. With the deeline of morcantili.sni, 
the abolition of lh«“ crownV monopoly prerogative, and the 
cmergi'iiec of free trade, there came into being a propa- 
ganda in belialf of the free and open market Avhich soon 
transformed Kiichsli ccononiie life, and it is tliis life which 
in turn fonud its way into the common law. The entre- 
lirenour's right to a free and open market soon became an 
undisputed common Iuav rigid, and anything in restraint 
of that right became a Avrong. The entrepreneur’s right 
to the free and open market has sometimes been described 
as a right to a “prohahle exjK'ctation.” * 

Here, then, is the basis of illegality with Avhieb combina- 
tion must contend. The harm to one (“iitrepreneur’s busi- 
ness which another entrepreneur might inflict in the course 


regratinp and enj.TO*iainK 'aero cen- 
trally confined to neee*»«rie» of life. 
Eddy on Combinations, ji. 4S 

S. See Price, The Kiiglii'li I’liteiita 
of Monopoly (1 Harvard Kcon 
Series) . 

4 . Y. B. 2 Hen V, PI. 26, (e H15). 
See W'illiston on Contracts (Rev Kd) 
Sees. 1634, 16.36; Mogul Steamship 


Co V .AIcGregor [1890] LR 2.1 QllD 
&08. Tile Mile against [lerpetuities 
is a furthei early example of com 
nion law mifriendliness to restrnmts 

(. Pitt V Donovan, 1 Maule & S. 
639, 10.') Eng Rep 238 [1913], Allen 
V. Flood [1898] AC 1, 17 Eng Rul 
Cas 285. 
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of his business is damnum absque injuria. Each is pursu- 
ing his own right. Intrinsic in the pursuit of an enterprise 
by one is the possibility of harm to another through re- 
striction of his opportuuilios at profit. The assumption is 
that competition is worth so much to society as to justify 
the infliction of damage by one entrepreneur upon another. 
But the restrictions upon individual enterprise which a 
combination is able to achieve stands upon a different basis. 
Gone under such circumstances or at least unduly restrict- 
ed is access to the free and open market. The difference 
between the extent to which an entrepreneur’s access to a 
free and open market is restricted by the competing activ- 
ities of another entrejirenenr as distinguished from the ac- 
tivities of a combination is not simply qnantitali\o but 
qualitative. Com])etinir entrepreneurs are imgaged in the 
battle of free traile, while entrepreneur.s in combinations 
are engaged in restricting the circumstances under which 
the battle may be carried on. Combinations are criminal 
or tortious not simply because two or more arc assumed to 
be able to accomplish greater harm thau can one. The 
point of interest is the right to the free and open market, 
and the query is: Is that right restricted other than by 
competing activities? 

The cases have been uniform in recognizing the right to 
the free and open market. In a leading case on the subject, 
Alfred AV. Booth & Conqiany v. Burgess,* the court stated 
the right in the following terms: *'We have the right to a 
free market, which is tlie right of every dealer, in the full 
enjoyment of his right to contract, to have all other possible 
dealers with him left free to deal or not, as they may vol- 
untarily elect . . . the tort exhibited by the violation of 
the right to a free market consists in coercing the market, 
i. e., interfering with the right of a particular dealer to en- 
joy the advantages of freedom to deal with him on the part 
of all who may voluntarily desire to deal with him.”’ 

e. ra NJ Eq ISI, as a 226 (I»Ofi). iNS) sis (CCA 7 , lOOS) ; American 

7. 8te tor cages to the aarae effect. Federation of I«bor v. Buck’* Stove 
Iren Mol derj^j|p bn t. Allig Chalmera A Range Co. 33 App DC 83, 32 LRA 
Co^JUgPPlfgl CCA S31, ao LRA (K6) 748 (1900), appeal dkmieMd 
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Section 12. Bight is Employee’s as Well as Employer’s. 

The right to a free and open market has been uniformly 
recognized to be a right enjoyed by employee as well as one 
enjoyed by employer. In Vegelahn v. Guntner,* the court 
recognized this fact in the following language: “An em- 
ployer has a right to engage all persons who are willing to 
work for him, at such prices as may be mutually agreed up- 
on, and persons employed or seeking cmploj^ment have a 
corresponding right to enter into or remain in the employ- 
ment of any person or cor[)oration willing to employ them,” 
In the ofl-cilcd English case of Quinn v. Leathern,® the court 
said : “According to our law, competition, with all its draw- 
backs, not only between individuals, but between associa- 
tions, and between them and individuals, is permissible, 
provided nobody’s riglits are infringed. The law is the 
same for all persons, whatever their callings; it applies to 
masters as w(*ll as to men; the proviso, however, is all im- 
portant, and it also applies to both, and limits the rights of 
those who ('ombine to lock out as well ns the rights of those 
who strike.”” While the employee’s right to a free and 


219 t'S 581, 31 S Ct 472, .W L Ed 
34.') flf'H), Emark v. Kano .34 K 
47 (CO ND ni. 1HS8); Piirmpton v 
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(lOO.'i) ; L D. Willciitt i Sons ( o 
V. DrUcoll, 200 Muss llO, 85 NE 
897, 23 LRA(.XS) 12.30 (1908., 

Vejiplalin v, Guntner, 167 Jin*-*) 92, 
44 KE 1077, .3,5 LRA 722 57 Am St 
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185 Ma»« 2.5.5. 04 XE 108.5, 04 I.RA 
260, 102 Am St Rep 341 (1904). 
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ers Ass’ll, 60 N Eq 40, 46 A 208 
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Cassidy, 63 NJ Eq 766, 53 A 230 
(1902) ; Atkans v. W. A. Fletcher, 
68 NJ Eq 658, 55 A 1074 (1904); 
Eureka Foundry r. Lehker, 13 Ohio 
S A C P Dec 398 (1902); Johnston 


Harvehter Co. v, Mcmliurdt, 9 .Abb 
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inpill riTOiiJ 11 East 574 n (QBD) 
for an eai ly eipliteenth century case 
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8 . 107 Mass 92, 44 NF, 1077 , 35 
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St Rep 241, 63 LRA 73; Plant v. 
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open market is thus said to be a right of equal importance 
and hence entitled to equal protection, however, the courts 
have not been quick to protect this right in every case. 
Neither in blacklisting nor in lockout cases has the law been 
adequate to protect the workingman's right.** 

Protection of the workingman’s right has been further 
made difficult by the rule of law which accords to an em- 
ployer the right to insist upon any “lawful” condition of 
employment. Thus yellow-dog contracts interfered with- 
out legal censure with the employee’s right to associate with 
others into labor unions.** Again, employers who coerced 
employees upon pain of discharge to refrain from dealing 
with any but company stores have been held legally blame- 
less in so doing, as again.>t the contention of independent 
storekeepers that their right to a free and open market ivas 
thereby imjiaired.** Statutes enacted in many states which 
were aimed at the company store and the practice referred 
to in the preceding sentence,** have received narrow con- 

Connoil, 91 Minn 171, 87 XW (IB.I, 13. fiuethler \ Altnmn, 26 liul 

103 Am St Rep 477, 63 LR.\ 7.')0 App 5S7, 60 NR 'i~>5 (1001), LewP % 
(IflO.I; ('nrter v 0^^e^, 1.14 Mn .App nuie-nod{;e Lumber Co 121 La 668, 
146, 112 .S\\ ')!(•. (lOdS), .lersey City 46 S 6S6 (1!>0S) ; Peon v Klihy 
Printing C<) ^ (.i^'idy, 63 N.l E<) Liiinlier ( umpnny. 162 Lh 671 111 

7.60, 63 A 2.30 d'ld.’), Et parte S .6.» (11(27); He,m-.jo<I v. Tilxim, 7.'> 
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47 (18041; Purvis v United Brother 08 Pb Super Ct 284 (1917); Payne v 
hood, 214 Pa St 344, 6,3 A .68.6. 42 Western, etc. R. I! Co, 13 Lea .607 
Am St Rep 272, 12 LK.VlN.S) 642 (Tenn , 1884); Robison v Texas 

(190GI : State v. Stewert. .68 Vt 27.3, Pine Land Ass’n (Tex Civ App) 40 

0 A 5.60. .30 Am Rep 710 (1S87I 8W 843 (1807); Rediiiff v Kri.ll, 

11. Sec (hiipter twenty seven, in- Sirey, 1899, 410 (Trib Liixeniliouri!. 
fra. for the law governing lilaelvlist- 1896). Contra. Graham v St. 
iitjf, and espe<i.ally aeetion 472, uim- Clmrles Kt. R R, Co. 47 La Ann 214, 
lyring tlie diflieiilties in the way of 16 S 806 (1895); Webb v. Drake, 52 
the employees obtaining redress Im Ann 290, 28 S 791 (1899) (where 
against blaekli^ting Lockouts are the rationale of the decision was tlie 
discussed at •o'etioii 83, infra detendant’a malice, thereby diatin- 

18. See IIitihiiiHii Coal A Coke Co. gnUhing the case from the Louisiana 
V. Mitchell, 245 US 229, 38 S Ct «r>, »••• **•« contrary, aupra) ; Wealey 

62 L Ed 260, LRA1918C, 497. Ann 7«ative Lumbar Co. 97 Mlia 814, 

Caa 1918B, 461 (19171 See the in- S 346 (1910); International, etc. 

dex for “the vario.is legislative and V. Greenwood, 21 SW 669 

judicial napects of tlie yellow-dog (lex Civ App 1893). 
ooniroet ^^aaed m tbii work. 14 . See: 1931 Cal Gen Iawi 

SO 
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stmction.” In some cases, however, the employee’s right 
has received protection against closed shop agreements 
Which leave him unemployed, “ while in others it has been 
indicated that an employee might succeed in obtaining 
relief against closed shop agreements which prevent him 
from securing employment.” Labor contends in this re- 
spect that such decisions in relation to closed shop agree- 
ments are prompted not by any desire to protect the em- 
ployee’s right to a free and open market, but rather by un- 
friendliness to the closed shop as a restriction of the em- 
ployer’s market. 

In general, effective legal protection of the employee’s 
right to a free and open market has been impaired by a 
judicial frame of mind wliich looks at the problem from the 
point of view of the employer’s rights. If a right exists in 
the employer, the harm occasioned to the employee is said 
to he damnum al)Squo injuria. The convergence of natural 
rights theorizing with the implications of the industrial 
revolution has impelled a mental outlook not entirely logi- 
cal, from labor's point of view. Thus, for example, it has 
been lield flint a combination of employers to procure the 
discharge of an om]iloyep employed under an at-will con- 


(DeennR) .Art 4717; 1021 Colo Comp 
I.AWB, Sor 4170, 10.10 Com; lion 

Stat Son .ViOO, 1027 Fla Cion I.aws, 
Soos 7108, 7109, 1032 Iclalio ( ikIo 
S ec 43 002, 1020 Iiul Stat (Hums) 
Sees 0340-0.31'), 1030 Ky Stat (Car- 
roll) Sec 273.Sr 2; 1032 l.a (len Stat 
(Dart) Sec 400], 1024 510 1 ode 

(Bagl'T) Art 24, Sec 248, 10.32 Ma^., 
(len Ijina, e. ] 10, .Sec 2.), l''2'i I'nli 
Comp Laivs, .Seca S.-ill-S.!!') I''21 

Mont Rev Code. Seea 11223 11224, 
1029 N Mex .Stat Sees 88-02). i.l.S. 
619; 1920 Nc\ Comp Ijiwa, Sec 

10472; 1010 NJ Comp Stat p 3047, 
Sec 105; KY Conaol Lawa, c. 30, See 
10; 1932 Ohio Code (Page) Sera 
12944, 12946, 1030 Ore Code, Sec 14- 
801; 19.30 Pa stttt (Ptirdoti) c l.’J, 
Sees 1574, 1576; 1917 Porto Rico 
AcU), Ko, 91, Sec 2, 1932 Tenn Code, 


S<« 11.301 • 1025 Texas Pen Code, Art 
1020, 1017 I'tah Comp Laws Sec 
8413, 10.33 Wash Kev Stat (Remms:- 
(OII) Sec lO.rOt, 1032 W Va Code, 
Sec 23.)4 

IS. See Hackney v. Fordaon Coal 
Comj.an>. 230 Ky 302, 19 SW(2d) 
OS!) (102!)) 

16 .'lec Plant v Wood3, 176 Ma.is 
402, 57 ME 1011, 79 .Am St Rep .330, 
51 I.R.A(XS) .33'> (1900); Bosni v 
Perroti. 221 Muss 1.72, 112 NE 801, 
BRAllllOF, S.n (1016). 

17. See WilsOn v. Kewpaper 
ttaion. 123 X,T Eq 347, 107 A 720 
(1038). See also Willis v Restau- 
rant Employees, 26 Ohio N'P(XS) 
435 (1027). But see Williaius v. 
Qoill, 277 NY 1, 12 XE(2d) 547 
(1938) appeal dismissed, 30.3 I S 621, 
68 S Ct 850, 82 E Ed 601 (1938). 
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tract of employmeDt is legally unassailable, because each of 
the employers, parties to the combination, has the “right” to 
discharge at-will employees for any reason or no reason at 
all.“ Thinking about the problem in terms of the em- 
ployee’s “rights” would have led to a different conclusion. 
It has also boon held that an employer commits no wrong 
in exacting yellow-dog contracts from employees as a condi- 
tion of employment, though the employees had theretofore 
entered into agreements with a labor union not to enter into 
such contracts.** Like interference with an employee's yel- 
low-dog contract by a labor union has been held enjoin- 
able.*® 

It would seem logical to suppose that the employee’s right 
to a free and open market is one which is exclusively the 
employee’s riglit, on whose belialf neither tlie employer nor 
anybody else ean act to the exclusion of the power of the 
employee himself to seek vindication of that right. Never- 
theless it has lioen held in a Maryland case, Tlark v. Green,** 
that where an employer sues to enjoin unlawful pieketiug, 
his employees may not thereafter likewise sue to enjoin the 
picketing. It appeared in the Green case that the employer 
had sued to enjoin picketing by negroes whose pnrjmse in 
picketing wa^ to induce the employer to substitute negro 
for white employees at the employer’s place of business.** 
Because the employer had thus broiiglit proceeding.s against 
the pickets, the employees’ bill was dismissed, the Maryland 
Court of Appeals saying.- “The chancellor lield that the bill 
of the employees waa prematurely filed because they knew 
their employers had determined to resi.st the demands of 
the defendants as set out in both bills, and that for this rea- 
son their rights and employment were not jeopardized. A 

1». fiee Ijjmbcrt v. Georgia Power 81. 108 Md 0W>, 178 A 000 (1935). 
Co. 181 Ga C21, 183 NE 814 {1!»39), 88 . Green v. SamueUon, 168 Md 

18. Nolan r. Farmington Shoe Mfg. 421, 178 A 106, 86 ALR .'528 (1636). 
Co. 25 F(2il) 000 (DCO Mass 1928) An injunction waa granted againat 

90. Hitchman Coal & Coke Co, v t)ie picketing, upon the ground, 
Mitchell, 245 CS 229, 3ft 8 Ct 05, 02 among others, t)int sucli picketing 
li Ed 260, LRA1918C. 49T, Ann Cas tended to aggravate race controver- 
leiSB, 461 (1617). See section 48, aiea. See, for the general problem. 
Infra. infra, section 134. 
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conclusion with which we agree.” The employees may have 
been hasty in bringing on the suit, and it may have been 
inadvisable or unnecessary for the suit to have been 
brought, but the decision appears to be incorrect insofar 
as it holds that the employer’s injunction suit in behalf of 
his ow interest in his business was a bar to the employees’ 
similar suit in behalf of their own right. That the employer 
had determined “to resist the demands of the defendants” 
may have been persuasive in connection with the neces- 
sity for the bringing of the suit by the employees in the 
first place, but it would seem that they had the legal right 
to vindicate their own interest in their positions, to the end 
that, for example, should the employer in the future capit- 
ulate to the pickets’ demands, the employees would be in 
possession of an equity mandate against the pickets’ in- 
terference with the employees’ positions which they could 
employ to protect their positions. 

Section 13. Nature of Right to Free and Open Market 
Frequently Misapprehended. 

The concejdion of the right to a free and open market is 
one which is frequently misunderstood and more frequently 
overlooked, with the re.sult that cases passing upon the 
legality of the strike, picked, boycott, collective bargaining 
agreement, lockout, blacklist (to take only several of the 
activities characteristic of the controversies between cap- 
ital and organized labor) are often wrongly decided, 
or, wdicre rightly decided, are based upon reasoning whose 
logic is difficult if not imjiossiblc to understand. Reflective 
of the extent to which the right to a free and open market 
is the subject of misunderstanding and neglect are the 
various theories offered to explain or disprove the reason 
a combination’s activities are held to be tortious, al- 
though an individual’s like activities are held legally 
blameless. Largely responsible for this misapprehension 
was the hesitancy of the common law, schooled in tradition- 
al remedies, to recognize in plain words and as a new legal 
11 T»ll»rl— 8 8S 
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right, the right to a free and open market,*® although oue 
of the consequences of the industrial revolution had been tO 
create such a right as a foundation point in the new econom- 
ic life. Since much of the discussion in point has had ref- 
erence to the assertion of an absolute right to strike, the 
statement of the various theories offered to explain the 
basis of illegality of combined activity will be deferred to 
the next section. Many of the cases in point also deal 
with primary boycotts involving concerted refusal to deal 
or propaganda designed to effect such result. The rationale 
underlying such cases is the same as that underlying the as- 
sertion of an absolute right to strike. 

Section 14. Assertion of Absolute Right to Strike and to 
Engage in Peaceful Boycott. 

There is a school of thought which contends for an un- 
limited right to strike at common law, and a corresponding 
unlimited right to engage in a pnmarv, peaceful boycott. 
How can combination, it is asked, cliango the chaiaeter of 
an act? It is denied that mere combination can constitute 
criminal or tortious, acts which each member of the com- 
bination is free to do. The right to quit in a group, it is 
insisted, should bo as unquestioned as the right of the em- 
ployer to discharge his men in a group. The foregoing 
reasoning wa.s forcibly set forth in the case of Lindsay & 
Co. V. Montana Federation of Labor,®’ as follows : “There 
can be seen running through our legal literature many re- 
markable statement.s that an act perfectly lawful when 
done by one person becomes by some sort of legerdemain 
criminal when done by two or more persons acting in con- 
cert and this upon the tlieory that the concerted action 
amounts to a conspiracy. But -with this doctrine we do not 
agree. Tf an individual is clothed with a right when act- 
ing alone, he does not lose stteb a right merely by acting 
with othcr.y, each of whom is clothed "with the same right. 
If the act done is lawful, tlie combination of several per- 
sons to commit it does not render it unlawful. In other 

SS. 8m Kennedy and Finkclmaii, The Ijiw of Tort (Toronto, 19S3). 
The to Trade: Ad Eesay Id 24. 37 Mont 264, 06 F 127 (10OS). 
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words, the mere combination of action is not an element 
which gives character to the act.” 

And in the case of Jersey City Printing Co. v. Cassidy,®* 
the same contention was advanced and answered in the fol- 
lowing language: “I am unable to discover any right in 
the courts, as the law now stands, to interfere witli this 
absolute freedom on tlie part of the employer to employ 
whom he will and to cease to employ whom he will, and the 
corresppnding freedom on the part of the workmen of their 


26. fi3 NJ Eq 759, S3 A 2.30 
(19011) To the same efTcrt are the 
folloMiii}; eases Uiiuin I’ K Co v 
Rm>f. 120 F 102 (CCTl Vcb, 1002) . 
Lambert v Georgia Pom or Co 181 
Ga <!21, 183 XK 81-1 ll'Ho) , Woed- 
rufT 1 Iliiyhes. 2 Oa App 3fil. 68 SF. 
551 (10071, Hey v WiUon, 232 HI 
380. 83 XE 928 (1908), Clcry v Chi- 
cago Stock Extliange, 54 III .App 233 
(1894); Cleiiiitt ' Watson 14 Ind 
App 18, 42 X£ 187 (l.sO'i), Karges 
I'uiMiliiH’ Co V .Amalgamated W 
r. L 105 Ind 421, 75 XE 877 
(1905) . linker \. Mctro(>olitan Life 
Insurance Co 23 Ky L 1174 64 SW 
013 (1901), Trimlilc i Prudential 
).ifc Ins Co 23 Ki L 1184, 84 .8\V 
91.5 (19111 1, lircwvtor v C. Alillcr’a 
Sons Co 101 Ky 308. 41 SW 301 
(1807). Orr Home Mutual Ins fo 
12 La .Ann 2.~>.> (1857). KiiiibiiU i 
Harmon 34 J!d 407 (1871). Homcii 
V. Mathesoii, 14 Allen 499 ( M.iss 
18(17), t'licra House Co \ Mimic 
npolia M iiaicinns, 118 Minn 410 I-IU 
XW 1092 (19121; Kohn .Mfg Co \ 
Hollia, 54 Mini 223. .OS XW 1119. 21 
LRA 337, 40 Am St Rep 310 (isog), 
v SirriDiids, 19 Mo 583 (1851). 
I^pirc 'theatre Co. v. doke, !iS 
Mont 183. 183 P 107, LRA1917K. 
Ito (1917), Foster v. Retail Clerks 
’Tut’l Protective Assn, 30 Miae 48. 
78 XA’S 800 (1902), Jlilla s U. S 
Printing Co. 09 -AD 000, 91 NWS 
185 (1904); Roddy i. United Mine 
Worker*. 41 Okla' 021, 130 P 120 


(1014), Cote V. Murphy, 1S9 Pa 
420, 28 A 190. 23 LRA 135. 39 Am 
St Rep C8fl (1804), Macauley v Tiei- 
ney, 19 111 2.5.5, 33 A 1 (1895), Delr. 
V Winfree, 80 Tev 400, 16 SW lU 
(1891) 6 Tex Civ App 11, 25 SW 50 
(1894), AVfst Va Trans Co v. 
Standard Oil Co .30 W Va Oil, 40 
.SE 591 (1902), Gebhnrdt v Holmes, 
149 Wi, 42S 135 XW 860 (1911); 
Mogul Sle.im^'iip Co V McGregor, 
.AC 25 [1892! 

Combinations by employers to 
blacklist are commonly held legally 
blameless because each employer, 
party to the blacklist, being conecd- 
odly possessed indnidiially of a 
right at common law to discriminate 
in hiring and discharging between 
union and non-union men is said to 
be free to cninbinc fci the aaine pur- 
pose Del er v AVrstern Union Tel 
Co 124 r 216 (CCT'D Mo 19031; Xew 
York, Ch 1011 go & ,81 Louis R R Co 
s Scheder ti.5 Gliio St 414 02 XE 
1036 (1902) 

Combiii.itioiw among employers to 
proeure the dise’iarge of employees 
eniplos ed under at Mill einploi iiieiit 
COlitiuifs liiiio IikewiBC been held 
non-ttctioualde upon the ground tliat 
the emplovers had the right mdivui- 
nallv to discharge the employees for 
any reason, or no reason at all See 
I.anibeit v, Georgia Power Company, 
181 Ga 021, 18.3 SE 814 (19.36); 
Woodruff V. Hughes, 2 Ga App 361, 
68 SE uol' (1907). 
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own free will, to combine and meet as one party, as a unit, 
the employer who, on the other side of the transaction, ap- 
pears as a unit before them. Any discussion of the motives, 
purposes or intentions of the employer in exercising his 
absolute right, to employ or not to emploj- as he sees fit, 
or of the free combination of employees in exercising the 
corresponding absolute right to be employed or not as they 
see fit, seems to be in the air.” 

Indeed the arguments alleged against the holding that 
combination per se creates illegality are imjiosing at first 
blush. The forceful contention that whatever one may do 
alone he may do in combination with others, is coupled with 
the point that the doctrine “tends to rob the law of predi- 
cability, and to make justice depend too often upon the 
chance prejudices and convictions of individual judges,” ** 
and “because under its cover judges are often free to legis- 
late or to decide great social issues largely in accordance 
with their personal convictions " Mention is also made of 
the fact that it is unknown to other great systems of law, 
such as the Roman Law, and Modern Continental Law.” 
Nor IS it known to the present English law, which provides 
that a combination of two or more persons to do or procure 
to be done any act in contemplation or furtlierancc of a 
trade dispute is not indictable as a conspiracy or actionable, 
unless such act, if done without such combination, would be 
indictable or actionable,** except as to certain strikes de- 
clared illegal by the Act of 1927,*® that is, a strike which 
“(1) has any object other than or in addition to the further- 
ance of a trade dispute within the trade or industry in 
which the strikers are engaged, or (2) is designed or calcu- 
lated to coerce the government either directly or by in- 
flicting hardship upon the community.” In response to 

S8. Sayre, Criminal Conspiracy oombiiiation are but doinp collective- 
(1922) 35 Harv L Rev 393, 427. ly tbat which they individually have 

97. Ibid, p 42T. the right to do waa iiritt introduced 

98 . Ibid, p. 427 into RnglUh latior Icgialation by 

99 . Trade Duputea Act, 1906, 6 Statute 38 & 39, Viet c. 86, enacted 
EdW Vn, C. 47, Sec 3. The notion in 1875. 

of tbe legality of combination upon 30. A:t of 1027, 17 ft 18 Qeo V, «. 
the Uwory that the membert of the 22 
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propaganda designed to secure legislation recognizing the 
legality of combination upon this theory, several states have 
enacted statutes providing that combined labor activity 
shall be considered illegal only if individuals would, if 
carrying on corresponding labor activity, be held to have 
transgressed the bounds of legality.®* 

The mold of American law has generally developed in 
apparent disregard, however, of arguments seeking to jus- 
tify private collective action. American courts have gener- 
ally looked askance upon the organized attempt by 
labor to assort an absolute right to strike. The general rule 
has been tersely slated in State v. Stockford “ to the efifect 
that “A strike may be lawful or it may be unlawful and 
criminal Whether it is lawful or not depends upon its ob- 
ject and the manner in which it is conducted,” and in De 
!Minico v. Craig®® as follows- “Whether the purpose for 
which a strike is instituted is or is not a legal justification 
is a question of law to be decided by the court. To justify 
interference with the rights of others the strikers must in 
good faith stnke for a purpose which the court decides to 
be a legal justification for such interference.” Even such 
an independent thinker as Mr. Justice Brandeis has stated 
categorically that “Neither the common law nor the Four- 
teenth Amendment confers the absolute right to strike.” ®* 
The full sanction of the criminal law has been placed at the 
disposal of aggrieved ontrejircneurs. Courts of equity have 
issued mandates of injunction restraining labor from acting 
in unison. Legislature, executive and judiciary have unit- 
ed to condemn, to police and to punish workingmen’s com- 
binations found to be instinct with a purpose to accomplish 
an assertedly socially harmful object. The great prepon- 


31. CaliloniiaL (Cal Gen Laws 
f Henning, 1»20] p 1908), Maryland 
(Md Ann Code [Bagby, 1924] p. 
1884) and Oklahoma (Okla Comp 
Stat Anno [Bunn, 1921] p 7fl21) 
have passed laws inodplIe<I alter the 
Snglish statute. In California, huw- 
evar, the court has held the statute 
to be inapplicable to the law of civil 


eonspirac^ Kosenberg v. Retail 
Clerks Association, 39 Cal App 67 
(1918). 

38. 77 Conn 227, 88 A 769. 107 
Am St Rep 28 (1904). 

33. 207 Mass 593, 94 NE 317, 42 
LRA(XS) 1048 (1911). 

Si. Dorchy v. Kansas, 272 L'S 306, 
47 S Ct 80, 71 L Ed 248 (1920). 
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derance of judicial authority holds that individually blame- 
less acts may become illegal if done in combination.®* The 
reasons advanced to explain this disregard by the common 
law of that which to some courts and writers appear to be 
unassailable logic are varied and interesting, but in the 
main beside the point.®* And because they are beside the 


3S. Federal Trade Coministiion 
RaTmond Urns Clark Co 263 US .56.1, 
44*S Ct 162, 08 L Fd 44S (1!)24); 
Arthur v Oakea, 63 F 320, 2.5 LRA 
414, 11 CCA 209 (CCA 7, 1894); 
Toledo, ete I?. Co v I’eniiar Kama 
Co. 54 F 74(1 (CC N’D Ohio. 1893), 
OnIot Stare Co. v C(>i|K-rs’ Interna 
tional Uinoo, 72 F 00.5 (CCD Kirn, 
1896), nffd S3 F 912 (1S97) , AIIik 
C halmerp Co v Iron Holders’ Union. 
1.50 F 15.5 (CC ED Wis, lOOfit ; Loewe 

V California St.ite Federation of 
Lahor, 139 F 71 (CC XD Cal, l'>05) . 
Hills Bros V Ted Trade Coumtivsion. 
9 F|2d) 4S1 (CCA 0, 1920) , Vallejo 
Ferry Co r .SoKiro Aquatic Club. 165 
Cal '2‘>5, 131 I' 864 (1913). Connors 

V Connolly, 80 Conn 041. 86 .A 600, 

45 LKAlXs) 564 (1913l. State v 
Oliddeo, 55 Conn 40, 8 A 890 3 Am 
St Rep 23 (1887): Jetlon-Dckle 

I.uniher Co v llathcr, 53 Fla 960, 43 
S 590 (1907) . Barnes v Chicago 
Typojrraphieal I nion, 232 III 424, 83 
NE 940, 14 I.RA(XS) 1150, 122 Am 
St Rep 129 (1908); Kemp r Di'ision 
No. 241, 255 111 213, 99 NE 389 
(1912): Piikett v. Walsh, 192 .Mass 
672, 78 NF. 7.53, 6 LRA(N.S) 1067. 
110 -Am St Rep 272, 7 Ann Can 638 
(1900): >Iarte)l v White, 185 Mass 
2.15, 04 XI. 1085 (1904); Berry v 
Uotioran. iss Mass 353, 74 NE 003. 
5 ERA(N.S) .S'to, 1(J8 Am St Rep 490, 
3 Ann Caa 73.S (1905); Hareihill 
Strand Theatre v, Gilkn, 229 Mass 
413. H8 NE 071, LRA191HC, S13 
(lOlSj; Baldwin v Fseanaha I.iqiior 
Dealen’ Ar«o 105 Mieh 98, 1.30 NW 
214 (1911): T.ohse Patent Drair i <>. 

V Fuelle, 215 Mo 421, 114 bW 997, 

38 


22 ERA (NS) 607, 128 Am St Rep 
492 (1908) , ‘4tnte v. Dalton 13 1 Mo 
App 517, 114 SW 1132 (1908), Baiis- 
liarh V ReitT, 244 Pa 559, 91 .\ 224 
(1914): Patteiaon v. Building Tradea 
Council, 11 Pa Diat R 500 (1902), 
Cote V. Murpliv. 159 Pa 420, 28 A 
190 (1894) , I'niley v. Master Plumb- 
ers -Isa 103 Tcnn 99, 53 SW 853 
( 1899 ), State e.v rel Diiriier v Hue- 
gin, no Wis 1S!», 85 NW 1046 

(1901): Moores v Biieklnycrs rnion. 
10 Ohio Dec Rep 605 (1.SS9) , Alfred 
W Booth ami Bros v Burgess. 72 
N,I Eq 181, 05 A 220 (1900), Mogul 
S S Co V Mi-C.regor [1889) I.R 23 
QB Dir 598 (1892) AC 25. Wslsbv 
V Anley 11801) 3 El i Kl 516 U1 
Kng Rep 536, Teni|ierton v Russell 
[1893) 1 QB 715, 62 U QB NS 412, 
4 Reports, 370, 09 ER NS 78. 41 
Week Rep .565, 57 .IP 076, Boots v 
Grundy [1900] 82 ETX.S 760, Lea- 
them T Craig [1899] 2 Ir R 667: 
Qumn V. la>athem [1901] AC 495, 1 
HR Caa 107; Giblan v N'.it'l Amal. 
Ealior U. [1903] 2 KB 600, 1 BK Caa 
528. See also Anderson v. Shipown- 
ers, 272 US 359, 47 .S Ct 472. 71 E 
Ed 298 (1920) where the United 

States Supreme Court Bind "A re- 
straint of interstate cornmerec can- 
not he justilied by the fact that the 
object of the participants in the 
eombinatiuii was to beneOt them* 
selves in a way which might havq 
been anobjcetionablc m the absence 
of such restraint.” 

36. ITie careful Mr .luatioe 
Holmes, dissenting in Vegclahn v. 
Uiintni'T, 167 -Maas »2, 44 NE 1077, 
35 ERA 722, 67 Am St Rep 443 
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pointy they have lent credence to the arguments advanced 
in many courts and by many courts, that the law of crim- 
inal and civil conspiracy, and the labor injunction, are base- 
less and illogical. Failure to appreciate that what is sought 
to be protected is the right to a free and open market in 
a competitive economic order, and insistence by courts up- 
on these varied and interesting but inconclusive grounds to 
explain the illegality of combination have been sources of 
confusion from which the common law has suffered im- 
measurably. We shall take up in order the .several grounds 
offered to explain tlie difference between the legal doctrine 
applicable to the activity of an individual, and that applica- 
ble to the activity of a combination. 


Section 15. View that Combination Is Unlawful Because 
of Enhanced Power to Do Harm. 

“It may be stated as a general proposition,” said the court 
in State v. Dalton,®’ ‘•that where an additional power or en- 
liauced abdily to accomplish an injuriou.s purpose arises 
by virtue of the confedeiation and concert of action, an ele- 
ment of criminal conspiracy ic thereby introduced which 
will render sufficiently criminal either the means or the pur- 
pose otherwise merely unlawful to sustain a conviction, 
although the means or the I'lid were not such as are in- 
dictable if perfonned by a .single individual.”®* With this 


(IS'lfl) rofiibcd to PHbsrrilir to tin" 
penprsil stntcnicnt. without ovplni'i 
tioii for till- L’i‘ner«li 7 j) 111*11 the .uS- 
of a conibiiiiitiiin are fSM'iil i.ilU 
ililTiit’iit lioni lilts (lone by a '-iiiuli' 
incIU iiUiii) “But there ia a notum, 
which latterly li.ia Ix-eii iii-i'leil on 
a Rood deal, that n comluiiiit ion of 
persona to do what niiv one of tlioni 
lawfiillj mioht do by hiinaelt will 
make tlia otherwise lawful eoniliirt 
unlawful. It would be rash to s ly 
that some as yet unforniulated truth 
may not be hidden under this prop 
osStion. Blit, in the tfeuorsl form m 
which it has been piesetited and ac- 
Mptad by many courts, 1 think it is 


plainly iintiue both on authority 
'iiid **n ]*i*iieip!o ’ 

37 134 Mo .App .'il7, 53.). 114 SW 
1132 (IWhSi 

38. To the -nine elTect aec- Arthur 

V Oakes, K 320 2.3 LRA 414, 4 
Inters Com Uop 741, 11 CCA 200, 
24 rs App 230 (CCA 7, 1804); State 

V tjlidden. .'>.3 Co'iii 40 8 A SflO 
(1887p CoiiiiiuiiiweaUh v Hunt. 4 
Met 111, 38 Ain Dec 346 (Mass 
1842), Alfii'd W. Booth & Bros v. 
Burgees, 72 XJ Eq 181, 65 A 226 
(1006); Coni e\ rcl. Chew v Car- 
lisle (1821) Brightly (Pa) .30, Bailey 

V Master Pliiniheis' Asso 103 Tenu 
9», 63 SW 853 (1899), Crump v, 
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view, there are two difficulties. In the first place, it does 
not explain the wrong which this “additioi^al power or en- 
hanced ability to accomplish an injurious purpose” is capa- 
ble of perpetrating, or, conversely, the right which is 
wronged. It is not every combined act which is unlawful. 
It is only such combined act which, because of the combina- 
tion, becomes unlawful. The right to a free and open mar- 
ket is impaired, and this is necessarily so, by the assertion 
of everybody else’s similar right. But everybody else is 
not thereby engaged in committing a wrong. The illegality 
which resides in combination is found in the impairment of 
the right to a free and open market. The difference is qual- 
itative not simply quantitative “A grain of gunpowder is 
harmless, but a pound may be highly destructive” said 
Lord Brampton in Quinn v. Leathern.®* The purpose was 
to show why combined acts are treated differently in law 
from individual acts. The fallacy could not more clearly 
have been stated; in both instances gunpowder was involved 
in the illustration. The vice inherent in combination is the 
doing of harm not greater than but i ather different from the 
harm occasioned by the competitive activities of individ- 
uals. 

In the second place, the view is not realistic. A single 
large enterprise is capable of destro5dng the business and 
good will of a smaller and less efficient enterprise, with 
much greater ease than can a combination of small entre- 
preneurs.*® In one ca.so, however, destruction is accom- 
plished in the battle of free trade. In the other it is ac- 
complished by a battle against free trade. 

Commonwealth, 84 Va 927, 6 SE 820 more offenHive and harder to reaiat. 
(1888); State ex rel. Durner v Hue- But it is also true that under modern 
pin, 110 WiB 189, 85 NW 1046 economic conditions one person may, 
(1901). because of his sitiintion, be able to 

SB. [1901] 85 LTR 289 isflict far more loss on his competi- 

40. "It is certainly true that the tors or on the public than any num- 
commisaion of acts by a combination ber of persons combined for that 
of persons may chanpe their eharac- purpose " McWilliams, 41 American 
ter to the extent of making them L Rev 337. 
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Section 16. View that Combined Harm Obviates the Rule 
De Minimis. 

It has been asserted that harm resulting from competi- 
tion is always unlawful, but that the stamp of illegality is 
not placed upon ordinary competitors because the law, be- 
ing unconcerned with trifles, is unwilling to assess dam- 
ages. Such, apparently, is the reasoning upon Avhich the 
court in Lohse Patent Door Co. v. Fuelle*' distinguished be- 
t 'veen the liability of a combination for acts which, if done 
by an individual, would go unpunished. This is patently 
absurd. The harm incident to competition is damnum 
absque injuria. No legal wrong is done by one competitor 
against another when, in the battle of trade, one fails while 
the other flouri.^ihes. The evil of combination is not the 
multiplicity of minimal wrongs, but the creation of a 
wrong, impairment of the right to the free and open mar- 
ket. Moreover, here again the harm which can come to a 
less efficient enterprisi by the competitive activities of a 
larger and more efficient enterprise is sometimes much 
greater than that which combined small enterprises are ca- 
pable of inflicting. 

The Restatement of the Law of Torts has inadequately 
stated the basis for holding illegal the acts of a combination 
when individuals doing the same acts would not be con- 
.sidered blameworthy as follows: “Partly this was due to 
the fact that individual conduct in this sphere was not a 
problem, whereas concerted action was. Partly it was due 
to the obvious differences in power between action by in- 
dividuals and action by combinations of individuals "** The 
Restatement recognizes, however, “That such differences 
in power exist is still true with respect to conduct of indi- 
viduals or groups of individuals acting in concert, although 
this fact is not ordinarily recognized when the group is 
regarded as a legal entity.” 

41 . 215 Mo 421, 114 SW 927, 22 43 . Rest Torts (1939) c. 38 (In- 

LRA(NS) 607, 128 Am St Rep 492 tro<t«ctory note) 

(1908). See Mso Mojtnl S. S. Co. v. 43. Rest Torts (1939) c. 88 (Intro- 
MeGregor [1692] AC 26. ductory note). 
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Section 17. View that Combined Activity Is Necessarily 
Violent 

In Allis-Chalmers Co. v. Iron Molders’ Union,** the court 
said; “The union of individual forces by agreement, to ac- 
complish injury, gives to such agreement or combination 
the character of a purpose to reach the end by violence, and 
the accomplishment tliereof the character of a purpose af- 
fected by violence.” The difficulty with this view is that 
illegality in connection with combinations is rarely, if ever, 
based upon a finding of violence. Violent activity is illegal 
whether done or carried on by one person or by many. How 
can the view that combined activity is illegal because nec- 
essarily violent be reconciled with the doctrine, well settled 
in the law, that an agreement “in restraint of trade” may be 
an indictable conspiracy even though nothing be done to 
carry out the agreement?*** 

Section 18. View that Combined Activity Is Necessarily 
Coercive. 

In Pickett v. Walsh,** the court said : “It is plain that a 
strike by a combination of persons has a power of coercion 
which an individual does not have. The result of this great- 
er power of coercion on the part of a combination of indi- 
viduals is that what is lawful for an individual is not the 
test of what is lawful for a combination of individuals.” 
Approval of this view is found in Kemp v. Division No. 
241.** Involved in this view is a mixture of the notions that 
a combination is more dangerous bocau.se more powerful 
and that combined activity is necc.ssarily violent. We have 
already indicated in previous sections the vices which in- 
here in such notions. The unanswered question w^hich ia 
prompted by all three views is: Just what is it tliat is be- 
ing coerced? If it be answered that the right to the free 
and open market ia the factor coerced, then it should be re- 

U. IfiO F 156 (CC ED Wi». 1005). 46. 866 111 218, 09 NE 38$ (1018). 

44a. Sm Infra, section 88. See bIro Huakie t. Griffin, 76 NH 

46. 108 Maaa 572, 78 NE 763. 6 346, 74 A 605 (1006); ChApia oa 

IKACNS) 1067, 116 Am St Rep 272, Torta (1917) p. 430. 

7 Ana Om 638 (1900). 
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plied that neither coercion, violence nor enhanced power 
is needed to explain the basis of illegality, for impairment 
of the right to the free and open market may be ac- 
complished without the presence of any of these notions. 
As pointed out by Lord Watson in Allen v. Flood,*'' “coer- 
cion, whatever be its nature, must, in order to infer the 
legal liability of the per.son who employs it, be intrinsically 
and irrespectively of its motive, a wrongful act.” The com- 
petitive world is tUled with coercion,** but only that coer- 
cion is unlawful which is in restraint of trade.*® 


Section 19. View that Combination Constitutes a Nui- 
sance. 

In Oakes on Labor Law*® the explanation for the illegal- 
ity of combinations is stated a.s follows: “The true view ap- 
pears to be that the tort involved is a nuisance the exist- 
<‘ncc of which is dependent on the degree of annoyance m- 
llictod upon those to whom the plaintiff looks for labor, 
employuiciit or patronage; and the actionable qualitv of 
which deiiends upon the point at which the right to conduct 
one’s business without interference is to bo regarded as 
ceasing to be merely a perniis.sive right, and becomes also a 
protected right.” Tliere are difficulties with thi.s view. In 
the first place, to the extent that the nifmance is said to de- 
pend uiion the “degree of annoyance” involved, it contains 
the vice of stating in quantitative terms a di.st motion which, 
as has been .seen, is qualitative. In the second place it seems 
to assume that all competition is annoyance but that the re- 
sult thereof is too small for the law to recognize In this 
respect it is merely a different way of stating the dc minimis 


47. [1898] AC 1, 17 Eng Hul Can 
28.1 

45. Spe Max Ams Macli. Co v. Int'l 
Arso., 92 Conn 207, 102 A 708 
(1917). 

46. It might be added that theie 
is said to be no such tort as “coer- 
cion" (or the equivalent thereof, 
“duress") known to the common law. 
Woodward on Quasi Contracts Sec 
ill. Duress operates to avoid a 


contract or ti.insaition or to eive a 
riplit to rccoicry of a benefit con- 
ferred But t-ee Niebuhr v Case, 99 
Minn 149, 198 XW 8St (IPOfi); 
iimith v Bank, 182 Iowa liso 164 
NW 762 (1917); note, 39 Harv L 
Rev 108 (1926). 

50. Section 261. 

81. Citing Alfred W. Booth and 
Bro v Burgess, 72 KJ Eq 181, 65 
A 226 (1900). 

43 



§ 20 Labob Disputes aud Coulbotive BAaaAiNiXG 

theory heretofore considered. Finally and perhaps most 
to the point, the view is nothing more than an attempt to ex- 
plain one vaguely understood notion in terms of another 
equally vague. For nuisance is one of those words in the 
law imperfectly understood. In Cooley on Torts** nuisance 
is defined as “an unlawful act or omission constituting an 
interference with the enjoyment of a legal right.” This 
might better be a definition of a tort in general. In Melker 
V. City of New York “ the court stated quite frankh" that 
“for time out of mind, the term ‘nuisance’ has been regard- 
ed as incapable of definition, so as to fit all cases because 
the controlling facts are seldom alike, and each case stands 
on its own footing.” Nothing is added by calling combina- 
tion a nuisance, as a means of explaining the illegality of 
combination. 

Section 20. View that Combination Affects a Public 
Bight. 

In Erie on Trade Union.s®* combinations to do acts which 
w'ould be legally pernutted if done by an individual are said 
to be illegal because of the involvement of public interests; 
“There are also public interests of great importance in re- 
spect of which some combinations for the purpose of vio- 
lating the public rights therein are crimes, although such 
violations by an individual alone may not be always in- 
dictable. Justice, morality, polity, and trade are examples 
of such public interests.” But when is a public right af- 
fected » The answer to this question would depend, in turn, 
upon an analy.sis of the public right allegedly involved, 
which brings' o.s back to the problem which the instant view 
does nothing to resolve: Why are combinations illegal 
though formed to do acts which, if done by a single indi- 
vidual, would be perfectly legal T 

Section 21. View that Combinations Seek to Achieve the 
Seonlt of Combined Acts. 

In Albro J. Newton Co. v. Erickson** the conrt thus 

SS. (3d I'M) p 1174 M p 32. 

M. 190 KV 4S1, S3 N£ 500 (l&OS). OS. 70 Miac 291, 120 NYS 949 
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sought to explain the illegality of combination: “An act 
by a single person may be lawful or innocuous. The same 
act done concurrently by a large number may produce in- 
jury to others. A combination for the express purpose of 
inflicting that injury is made unlawful because of its pur- 
pose and object. It is not a combination to do the acts; 
it is a combination to effect the result of the combined 
acts.” The difhculty with this view is found in the unan- 
swered question which it poses: What legal right is 
wronged by the doing of the effect of these combined acts? 

Section 22. View that Combined Activity Proves Exist- 
ence of Malice. 

In Patterson v. Building Trades Council,** the court stat- 
ed: “Though malicious motives may make a bad act worse, 
they cannot make that wrong which in its own essence is 
lawful. Nevertheless, it is equally true that what one alone 
may lawfully do becomes unlawful when done by a com- 
bination of many, where, in doing the act in question, the 
power of many is used with a malicious motive to control 
individual freedom of action, to the injury of another or of 
the public.” We shall have much to say about “malice” in 
subsequent sections.” It will suffice here to state that im- 
pairment of the right to the free and open market may be 
accomplished with or without malice. 

Section 23. Reasons for Clarifying Nature of the Right 
to a Free and Open Market. 

We have dwelt in somewhat extended fashion with the 
right to the free and open market, for the purpose of em- 
phasizing the social interest in preservation of the employ- 
er’s right to do business and the employee’s corresponding 
right to pursue his calling in a market unimpaired except 
by the competing activities of other employers and other 

(IBll), affirmed 144 AD 9.30, 129 [1900] 1 Ir R 51; State ex rel Diir- 

NYS nil (1911). n®*" lleuKin, 110 Wis 1S9 85 XW 

S6. 11 Pa DUt R .OOO (1902) Sec 1040 (1901) 

Mogul S. S Co. McGregor, LR 23 67. See sections 70, 73, 74, infra. 

<JB Dlv 688 [1880]; Sweeny v. Coote 
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employees. Anglo-American labor law cannot be under- 
stood with any degree of intelligence, unless the implica- 
tions of this social interest are grasped. It is unnecessary to 
construct any specious theory by virtue of which combina- 
tion is sought to be made the basis of unlawfulness. Com- 
bined activity is a single circumstance whose illegality is 
discoverable in iiiij^airment of the rigid to a free and open 
market. Tins distiosos ol the strike and the boycott. It 
explains that jjickelhig moi>fs tlie sanction of the law at the 
point where impairment of the free and o])en market is 
concerned. The conclusion is that, whether the activity is 
a combined one, as in the case of a strike or boycott, or the 
doing of an act by a single individual, as in the case of 
picketing or the interference by a single person with an 
employment relationship,” the wrong done is the same be- 
cause the social interest violated is identical. 

S8. See Kennedy and yinkelnian, the Iaw of Tort (Xoronto, 103.1) j))). 
The Right to Trade. An Kssay in 68-V2. 
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GROUNDWORKS OF THE AMERICAN JUDICIAL LA- 
BOB DECISION (CONTINUED)— DISFAVOR TO- 
WARD LABOR COMBINATIONS 
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Constitutional Obstructions to the Ends Sought Through Labor 
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Constitutional Protection of Labor Organizations and Labor 

Activities 26 

Section 24. Judicial Unfriendliness to the Activities of 
Labor Combinations. 

“It seems to mo,” said a judge in a late 19th century ease 
holding picketing illegal per se,* “that all unions are gov- 
erned entirely by foreigners who bring to this country none 
of the spirit that should actuate the American citizen.” 
The early law looked upon labor unions as officious intrud- 
ers into the master-servant relationship, in derogation of 
the employer’s natural rights, and his right to the free and 
open market. It did not seem to have occurred to the ju- 
diciary that tlic labor maiket was the legitimate concern 
of the laborer and the labor union. Judicial unfriendliness 
to the activities of organized labor has found reflection in 
(1) restrictions, misaiiplications and in some instances 
outright disregard of the plain language of state and fed- 
eral pro-labor statutes, coupled with (2) refusal to apply to 
labor situations the saim' rules which the common law ap- 
plies to non-labor situations. Outstandingly illustrative of 
the former component is the history of unequal judicial in- 
terpretation of the Sherman Act and the misinterpretation 
of the Clayton Act, a more extended analysis of which is 
deferred to subsequent pages.* Likewise in point are (1) 

1. CoinniOTivrealth t, Silvera, 11 S. See sections 187-198, infra. 

POO 481 (1888). 
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state anti-blacklisting statutes, (2) laws seeking to legalize 
labor combinations, (3) enactments aimed at sterilizing the 
effect of the yellow-dog contract, (4) statutes designed to 
prevent employers from interfering with the right of em- 
ployees to trade wlierever they will, and (5) modern anti- 
injunction legislation. All these .statutory attempts found 
their source in legislative pro-labor policy. All came before 
the courts for vindication and enforcement. And all, to 
greater or less degree, met with judicial treatment of a kind, 
says labor, which made liollow words of what before had 
been meaningful legislative dechiration.s “ 

Examiiles of the latter component are numerous. A few 
will be mentioned here to demonstrate its existence in con- 
nection with labor’s point of view. With the exception of 
labor ca« 0 '', conspiracy is generally inappropriate to the 
activity of two or more in carrying on an enterprise winch 
each of the participants is legally blameless in carrying 
on singly.* Contracts of personal services do not come with- 
in the purview of the common law rule against restraint 
of trade, so that eomhinatioiis in conni'ctioii theiewilh are 
legally unassailable, unless the combination is a labor or- 
ganization.* Competitors may, if they are not impelled by 
malice, seek to procure for themselves the services of em- 
ployees employed under at will employment contracts, 
though the competitors have knowledge of the contract and 
though their piirpo'-e is to ajipropriate to themselves the 
benefits of the employees’ services ;® but labor unions which 

3. In oi’iiectiiin with iinti-Wnrl,- to employ union monibcr* nr svni- 

liatin;; statoti”!. tli<“ jKdiit made in pathir.era See ucction 472, iiifia 
the text IS -tatod in greater detail So too, coinliin.itioiia to procure the 
at section 173 infra, while na to the discliarsc of cinploycea cmphijcd un- 
otlier statiitu, ace scetiona 4 .m, 4.>(,, der al-will eoiilraets of eniployiiient 
dealing with the leftalirinp of labor arc held lepally tinnasnil ible tieeaiiRC 
eombinationH hcctiona 4.'50-401, deal- an employer ainsily would be privi- 
ing with anti jellow dog contract leged to diaeharge hla nt-will em- 
Bcta; section 12, supra, dealing with ployee for any reason or no reason 
the emploTce’s right to trade; sec at all. See section 472, infra, 
tion 430 dealing with anti-injunction 8. Sec lection 100, infra, 
legislation. 8. See Kemp v. Dnision Xo. 241, 

4. Combinations to blniklist have 2.")6 111 21.3, 00 XK 3S9 (1012); Berry 
thus been held legal beenusc each em- v. Donovan, 188 .Masa .3, ">.3, 74 XK 
ployer ia free individually to refuae 003, 6 Lit MXS) 800, 108 Am St 
«8 



Historical Background 


§24 


seek to induce employees similarly situated to strike may 
be enjoined from so doing upon the theory that they are 
tortiously interfering with the employment relationship, 
even though their purpose in inducing the strike is not to 
Iirocure the benefit of the strikers’ services, but rather to 
effect better conditions of employment for them, through 
collective bargaining.’ The common law generally recog- 
nizes no such tort as duress, except in labor boycott cases.* 
Labor unions commit a tort when seeking to induce mem- 
bership among employees bound by yellow-dog contracts* 
yet an employer who, with knowledge of the fact that cm- 
])loyees are hound by contracts with a labor union not to 
enter into coutract.s antagonistic to the union, insists upon 
the signing of yellow-dog contracts by such employees as a 
condition to employment, commits no tort in so doing.'® 
Secondary boycotts are legal when carried on by an em- 
jiloycrs’ associations, hut not if employed by labor unions 
in carrying on tlic industrial struggle " Injunction.s in 
cases involving trade disjiaragemenl are not issuable be- 
cause interfering with the right to free speech,'* but false 
statements made by strikers, pickets or hoycotters are al- 
mo.st uniformly enjoined'* Equity’s admitted role is to 
jirotect the aggrieved and not to punish the wrongdoers, 
yet in labor cases tlio blanket iii,|unction restraining even 
lieaceful labor activity for past unlawfulness is the rule.'* 
.ludicial hostility to the activities of organized labor. 


Ui'p 499, 3 Anil Cas 738 (190,7) S.a 
also IliU’linuin Coal A Coke Co ^ 
MitPliolI, "Ui I’S 229, 38 S Ct ti.7. <>2 
I, Kd 2«(), .\iin lax 1U18H, 401, l.UA 
1918C. 497 11917); Kont J'orta 

11939) ,Scc. 708 

7. Jonas Glass Co. v. Glass Uultle 
lilowcrs’ Association, 77 XJ Kq 219. 
79 A 262 (1910) ; Thacker Coal Co. 
V. Burke, BO W Va 2.B3, 53 SK 161 
11908). The general rule, hoaever, 
HSBiim«8 the contniij Sec \’oil- 
Ballou Press Co. v. Case}, 12.1 llixe 
cao, 212 NY8 113 (1925). 

8 . See Note. 39 Ilarv L Rev 108 
[1 Tallsr]— 4 


(192(1) But see section 18, supra, 
at note 49. 

9 See section 48 infra 

10 Xolan V Farmington Shoe llfg 
Co., 25 Fi2d) 996 (IK'D Mass, 1928). 

11. See seetion 144. infra 

12. See section 128. infra 

13. See section 128, infra 

14. See section 127, infra But 
see also infra, section 127, for a dis- 
eubsion of the c-vtent to whiefi anti- 
injunefioii statutes liaie modified 
emplojnient of tlic bliuiket injunc- 
tion. 
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though gronndod in an important part in the notion of nat- 
ural rights, are not always referable tliereto. Sometimes 
the rationale proceeds along the idea that it is better for 
society to have a free and open market for the employer’s 
business, unhindered by combinations of any kind, includ- 
ing labor combinations. At other times emphasis is laid 
upon the enpiloyee’s right to seek employment anywhere, 
without hav)ng that right qualified by labor unioins, mem- 
bership in which (soimdimes ilitTicult to obtain) becomes 
a condition to the securing of employment. Upon this last 
ground is rested the rule in some states holding a closed 
shop contract against public policy where the entire indus- 
try is governed by tlic contract “ 


Section 25. Constitutional Obstructions to the Ends 
Sought through Labor Activity. 

'iVhile con-titutional guarantees do not ayipcnr, in tiie 
first instance, to he immediate liabilities of labor activity, 
their con.swyuenccb are as important to the li'galily of the 
given lalior .activity as are any of the traditionally stated 
sanct'ous, Thus, for example, in Adair v. United States,’* 
the T’liited Slates Supreme Court deprived railroad work- 
ers of a valuable aid to unionization wlien it held uneon- 
stitntioiial a federal statute wbich made it a misdemeanor 
for an interstate carrier to threaten with loss of emplov- 
ment or to discriminate against employees because of their 
membership in a labor organization. Involved in many 


15. See f-e. ii.'im [17- 301, 170, infra, 
for a more il.t.uli'.l «tatenieiit of tfie 
law upon 111 . point and, in roiiiiee- 
tion witli 'lriko«, tbe routendini’ 
TnewpointH u)pi>ii the sublet t 

18. 20(1 r.S Itil, 27 S Ct «.•?«. r,2 
h Ed 43f., 3.3 Ann Cas 761 (lOtWl 
See Coppuftc \ Kansas, 2.36 I'S 1, 
35 S Ct 210. .'-.0 1. Ed 441, LRAlfllSC. 
980 (1916) lio!'*in2 iinconstitiitioiinl 
a atatSte proliibiting emplovers to 
require ahuiBture of a yellow dog 
contract os a condition of emplor- 
inaDt, and see also the follovtini; high 
•tata oourt holdings to like effect 

SO 


with rcs]iect to siiiiilar state laws' 
Gillospie V IVnjile, 188 III 176, o8 
NE 1U07, 80 Am St Ucp 176, .32 I.llA 
283 (laOO). Ilrick V Perry, 6!) Kan 
297, 76 P 848. 60 EUA 18.3. 1 Ann 
Cas 930 (1901), SUte v. .Inlow, 129 
Mo 103. 108 S\V 130, 60 Am St Rep 
443, 29 ERA 237 (189.3); People v. 
AUrcus, 185 NY 267, 77 NE 1078 
(1906); State t. Batooian. T Ohio 
KP 487 (1900); State ex rel. Zill- 
mer v. Krcut/lierg, 114 Wi» 530. 01 
NW 1098. 91 Am St Rep 934, 58 
UlA 748 (1902). 
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cases connecting labor activities with constitutional law are 
illustrations of a sad circumstance in our American con- 
stitutional jurisprudence, upon which we shall have fur- 
ther occasion to dwell in this work, that constitutional lim- 
itations designed to promote human freedom have some- 
times been springboards for judicial holdings destructive 
of that freedom. 

In general, the federal government is constitutionally 
limited, in eoniieelioii willi the suliject of laiior activities 
law, mainly by the rule against undue delegation of powers 
by one branch of tlie government to another, tlie proscrip- 
tion against denial of due process, and by the fiamework 
of its enumerated iiowers, wliile state governments are 
forbidden by federal constiliitional limitations to enact 
legislation impairing the obligation of contracts, to take 
jiroperty without duo yirocess of law, or to d(*ny to any 
oiti’/.en the erjual protection of laws. In addition, of course, 
state legislatures must contend with state eoiislitutional 
provisions. 

Several oases have clarified tlie meaning of the limiia- 
tions u])on the federal govenimoiit eontained in the Consti- 
tution of the United State's. American SHeel I'oiindries v. 
Tri-City Central Trades Council ” illustrates one of 
the constiliitional limitations with wliieli labor was obliged 
to contend oven after Consrress had been induced to enact 
favorable legislation. There the Clayton Act was held 
merely declaratory of the common law as it had thereto- 
fore been established.** That Act had sought to accord to 
the labor dispute a method of legal treatment different 
from that governing other relationships. To hold it con- 
stitutional and presumably as a gesture of eare in behalf 
of the labor movement, the Supreme Court stultified its 
provisions in disregard of its history by holding it merely 
declaratory of the existing common law. Were it otlier- 
wise, said the Court, the Clayton Act would have been held 
unconstitutional as permitting “without due process of 

17. 257 U8 184, 42 S Ct 72. f>« 1. Press Co. v. Deenn|! 254 US 443, 41 
Ed 189, 27 AI,R 360 {19211 S Ct 172, 05 L Ed 349 (19201. 

IS. To the iwnio elTect: Uu]>IeX 
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laW” the infliction by labor of injury upon capital on the 
“mere” ground of social justification.** Carter v. Carter 
Coal Co.** is an example of another. There the Guffey 
Coal Act of 1935, which sought to bring industrial peace 
to the coal industry, was held unconstitutional because, 
among other rea'-ons, involving undue delegation of legis- 
lative power.** The limitation resulting from the 
framework of the enumerated powers possessed by 
Congress under the federal constitution, may likewise 
be illustrated by the Carter case,** where regulation of 
labor relations was held to be an improper exercise of Con- 
gressional .nirisdiction over interstate commerce. The 
Carter case is little authority for the future, to be sure, in 
the light of the T’nited States Supreme Court decision in 
the Join's & Laiiglilln ease,** which upheld the constitution- 
ality of the Xational Labor Relations Act as a valid exer- 
cise of the jurisdiction possessed iiy Congress over inter- 
state comm<'rce,’* but the extent to which Cnugross may 
act to regulate labor conditions, as by child labor or mini- 
mum wages or maximum liour.s legislation, is still an un- 
certain quantum** 

Limitations upon the states contained in the federal con- 
stitution have likewise received imjiortarit judicial inter- 
pretations to the detriment of pro-labor legislation. Trn- 
ax V. Corrigan** is a landmark ca.se in American labor law. 
The constitutionality of a 3913 Arizona anti-injunefion 


19. Sec Truax v Corriffati, 217 I >S 
312, 42 S rt 124, 60 L cd 251. 27 
ALR 371 M!f2]) 

20. 2*16 1 S 23S, 56 S Ct 8.55, HO 
L Ed 1160 (10:16) 

21. See iiifra, ei'ctmii 406, for a di* 
cuasion ot thi' ecinstitiitionality of 
the Fair lAhor SUndardi Act, in- 
cluding mention of the delegation 
feature* thereof 

23. S»8 ES 23H, 56 8 Ct 8.55. 80 L 
£d IIBO (19.36) 

22. JfLBB V. Jones A I.4iiighlin 
Steel Corporation, 301 US 1, 57 S C't 

. sz 


615. 81 L Ed 663. 108 ALT? 3.52 
(10.37). 

34 S, c infra, sections 24.'i"2'i2, 
/<>r u general disetission of the eoti- 
atltiitionality of the Xatiiniiil lailior 
Relation* Art in the liglit of aonie 
of the objectiona »tiicli Iiaie been of- 
femd to it* eonstitutiniiality. 

25. See infra, lection 406, for a 
diaenatioa of the oonstitnticmnlity of 
the Fair Labor Standard* Act of 
19.38 (MinmiuRi Wage and Hour 
Low) 

26. 2.57 t'.s 312. 42 S Ct 124, 60 
L Ed 254, 27 ALII 375 (1921). 
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law was before the court. The Supreme Court of Arizona 
had construed the law to prohibit issuance of a labor in- 
junction in restraint of mass picketing though coupled with 
libelous and abusive language, where the picketing was un- 
connected with actual violence.*^ The United States Su- 
preme (!onrt held the law as thus construed to be uncon- 
stitutional. The contentions that the employer had a right 
to sue at law for damages for any wrong done, and that the 
police could take care of any unlawful conduct, were 
brushed aside, The employer’s right to a free and open 
market was entitled, as a substantive right, to its most effi- 
cient procedural remedy. Hence a statute purporting to 
take away the labor injunction as a remedy for unlawful 
interference ivith the right to do bu'-iness was unconstitu- 
tional, e\en though less ])rotecfive remedies were avad- 
ahle Labor’s point of view in connection witli labor Iegi«- 
lation as conci'rns constitutional law has been to the effect 
tirst, that much of the legislation dealing with labor rela- 
tions, such as anti-in.pnietion statutes, are not innovations 
hut historical correct iv(>.s, seeking to reinstate for tlii' liene- 
lit of labor unions and labor activities the rules and prin- 
ciples elsewhere accorded;*’ second, that labor relations 
law must of neei'ssity be a special type of law because of 
the sill geiieiis nature of the controversy between capital 
and labor.” 


27. 20 Am 7. 170 f f.70 (l-UM 
26 Soo, for thf itut 

nf inoilorn t-tati* «nli uiju?u tn>n U-ir- 
inf I a, "tn’lion 4^0. tor 

u dHtMisKKMi of till’ inainn'r in wliiob 
stall* courts* )ia\i' Ju'cn 
BTirh in the liL’bt ot e»'n* 

Btitntional ohjintionn, inlra, Motion 
4:u\ 

26. S^e. for nn flalxiratiofi of this 
point of \i«“w jn connoolion with 
modem anti-mjunction lejiialaimn, 
infra, section 220. Soo also, for ex- 
ample, « Montana atatute <C<Kle 
1221, Choate, section 0242fSn 
viding that an injunction oaiinut be 
graniad ''in labor disputes under any 


other or different cireiirnstaiKe? oi 
I'oiulition*^ tJi.in if the o<>ntro\er»y 
^^c^e of anothei or different charac 
tei, or iH'U'een parties neither or 
none ot uhnni ^^c^e lahnrnis or in 
terevlorl in labor questions” 

80 StdtntiM deahnjj: with exemp 
tinn ot Kihoi unions or labor actiM 
tie« fiom (he anti-trust la^'s are 
thus c<»nti‘nded to be oonstitutunial 
either upon the ground that labor i^ 
not n commodity and hence th.it the 
exempting law is no innovation, or 
u{M»i the ground that labor unions 
and labor activities require treat- 
ment different from that aeoorded to 
ooinhinations of capital See infra, 
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Section 26. Constitutional Protection of Labor Organiza- 
tions and Labor Activities. 

tJio (‘Oll^titutional c'limato of opinion, em.'inating 
mainly from judicial interpretation.s of the due process 
danse of slate and federal conslitntions is .still, according 
to many, generally unfriendly to labor, it must be admitted, 
and mention j> here made of the point, that in several cir- 
cumstances labor has succeeded in obtaining constitutional 
protection in behalf of asserted riglifs. Thus, the right to 
form and join labor organizations has been identified in 
^lassaclmsetts with the constitutional right of men freely 
to a.s.sociate.®' So too it is held in many jurisdictions that 
the arm of e(|iiitv may not extend to enjoin strikes bivause 
cf the coTistilutional prohibitions against involuntary servi- 
tude.^* The rnovt outstanding and also the most recent 
identilicaiion .if laboi’-s rights with a conslitntion.il guar- 
antee IS that of picketing in connection with free speech.** 
But wiiile the National Labor Keintions Board lias taken 
the jiositioii tlial the right to strike is a constitntionally 
protected iiiilit.** the ca.se of Dorchy v Kan.sas** .seems 
opposed to such a view, it beitig there stated that “Xcither 
the eommon law nor the fourteenth ainimdinent confers the 
absolute risrht to strike,” and it was there held that a strike 
called to collect a stale claim wa^ nnlawful. 

serliorts Is'i lO.'i 8 LRA(XSi lO07, 7 Ann Cas (138 

al»4i, f(tr a tiiscun^non of labor’* (IftOfl). Sot* alno Alankn 8 S Co. v. 
two Iwirrrlwl jioint, of view in ronnor* International Ixinyshtircfiun Aasn 
lion Wit]. thenrj^ of imtnrnl 236 F 004 (IX \Vr> Wimh HUG), 

rights, ^eftion 10, in reijnrd 32. Sec strtiun 30. sin,rii 

to constiTiiiii'nul itroti-^tion. infra, 33. See stations 330-140. infra 

Bcetion 2o with lespect to the labor 34. Sec Second Annual Ueport of 

injunction, iiuia acotjon 30 NLRR (3937), p 4 

31 Pickou V AVaish, 192 Mass 39. 272 I S ,$06, 47 S Ct 86, 71 
572. 78 XE 733, llc Aw St Rep 272, L Ed 577 (1920). 
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Section 27. Many-sidedness of the Wrongful Aspect. 

The broad considerations whicli liave l)e(*n accorded by 
the common law to the activities of labor have revolved 
around the conception of “contracts and combinations in 
restraint of trade,” i. e. the right to a free and open market. 
The idea of “contracts and combinations in restraint of 
trade” has been the spearhead of substantive American 
labor law, while the doctrine of conspiracy and the remedy 
of injunction have been the main legal instrumentalities 
utilised to delineate common law suspicion of the conse- 
quences of labor activity. At common law, a combina- 
tion in restraint of trade does not seem to have 
incurred the application of criminal sanctions, bar- 
gains in unreasonable restraint of trade being illegal only 
in the sense that the law refused to lend its machinery in 
aid of their enforcement. Numerous successive English 
statutes, however, in conjunction earlier with royal patents 
of monopoly and still earlier with gild rules and regula- 
tions, proscribed combinations and restraints by -way of 
sanctions both civil and criminal. Out of these statutes and 
as supplemented by common law court holdings, arose the 
crime and the tort of conspiracy. And the conceptions un- 
derlying combination in restraint of trade, as those concep- 
tions bad been developed through application of the doc- 
trine of conspiracy, in turn generated both the American 
labor injunction and antitrust legislation. 

But the common law weapons with which labor has been 
obliged to contend are by no means circumscribed by the 
notions underlying combinations in restraint of trade, nor 
by the doctrine of conspiracy and the remedy of injunction. 
Before proceeding, therefore, ndth a more elaborate an- 
alysis of conspiracy and the injunction, tbe various other 
compartments of illegality should be stated. These com- 
partments, together with the crime and tort of conspiracy 
and the remedy of injimetion, make up what is here called 
M 
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“the wrongful aspect” of labor activity. A legal right to 
organize or to engage in a strike, boycott, or picket, or to 
engage in collective bargaining, may be said to exist only 
where exercise of these activities does not collide with any 
of the legal sanctions which together constitute the 
wrongful aspect of labor activity. Strikers, pickets, boy- 
cotters, and union organizers have been fined, imprisoned 
and otherwise sub.iected to the categories of legal sanction 
by Avay, among others, of trespass, nuisance, barratrv. 
vagrancy, unlawful assembly, extortion, interference with 
the employment relationship and inducing the breach of 
contract, breach of peace or disorderly conduct, sabotage 
and criminal syndicalism, riot or inciting thereto, longer 
waiting periods as a condition to receiving unemployment 
insurance benefits, or tlie complete denial of such benefits. 
Blanket illegality in connection with all labor activity has 
also resulted because con.stituting: obstruction of or inter- 
ference with the United States mails; interference with the 
service of a public utility; interference with the channels 
of interstate commerce; interference with property in the 
hands of a leeeiver: interference with the carrying on of 
war; mutiny or desertion; obstruction to the sale and dis- 
tribution of commodities vitally necessary to the com- 
munity. These categories have been the subjects of bitter 
controversy in books botli legal and lay, bound and un- 
bound, Their implications are woven through the cases 
which make up our modern labor law. The indices to the 
serried array of periodicals and newspapers supplement the 
reported law cases with a rich literature concerned with 
both the specific and tlie general in relation to these weap- 
ons which are held to stand in the way of workingmen’s al- 
leged claims. No adequate study of modern labor law can 
be presented without their inclusion. The law governing 
labor unions and labor activities in connection with each 
of those various categories of the “wrongful aspect” of the 
labor movement wfill be examined in subsequent sections.®* 

U. federa.! and state antitrust ter but will rather be considered in 
legislation will not be taken up in later chapters. This will permit the 
ilM aubioquent sections of this chap- presentation at chapter twelve, infra. 
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Elaboration w ill also be made in subsequent chapters 
and sections of the point which needs to be noted here, 
that labor’s tactics in connection with the many lejral sanc- 
tions have not boon an attack on all fronts but have par- 
taken, rather, of the character of local battles. During 
many years, for exapiplc, labor unions concentrated voices 
of complaint upon the labor injunction, contending, in 
part, that it was not tlie function of the judiciary to inter- 
vene in labor dispnies but that whatever wrongful conduct 
was alleged to have been carried on could be and should be 
liandlod by the police authorities. Changing rules and 
princqiles governing the labor injunction, the proce.ss of 
which cliange (as reflected, for example, in anti-in.pinetion 
laws), redounded to the benefit of labor union's activities, 
found labor now comiilaining about the stem and unrea- 
sonable tactics of police officers in connection with arrests 
of pickets, strikers or boycolter^ Then, when local au- 
thoi itie.s had been persuaded into a frame of mind favorable 
to those who carried on labor activities it was a'^serled that 
maei^trates decided too quickly that pickets could be held 
for di‘'Ordcrly conduct where disobeying the move-on order 
of poliecinen in the face of labor's contentions that the 
move-on order w'as the equivalent of an unjust “decree,” 
and \va.s wholly unreasonable and niijiislified under the 
given cireunistances. All the.se tactics to he sure, in many 
instances went on at the same time but, generally, labor lias 
contented itself with attacking the most important legal 
sanctions or the most obstructing. This has, in several 
situations, involved labor unions in emharrassment. Con- 
sider. for example, the present Federal law governing la- 
bor disputes Labor could ask for little more than that 
which the Norris Anti-Injunction Act has given to it by 


of the Sbernuiri .Art a; a foiindatictn 
point of fedcr.U lalKtr law. 

The Clayton and Norria Act*, dis- 
ciisaion* of whiih will be found in 
Chepteni, thlrteon and fnuTtcen, in- 
fra, are #ot legal sanction* a* thene 
word* ara employed in thi* work, but 
rather modification* of prior exiitlng 
S8 


legal Bttnctioni To the extent, how- 
erer, that the Clayton Art gave to 
private partiea the right of injunction 
to restram violation* of the iihertnan 
Act (*ee infra, section 19.1) the C3ay- 
ton Act in effect introduced a new 
legal aanction. 
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way of protection aj»ainst the use of the labor injunction. 
But while the given strike, picket or boycott may not be en- 
joined under the Norris Act, it may be nevertheless the sub- 
ject of criminal prosecution by the United States Govern- 
ment and, likewi.se, the basis of injunction by the Oovern- 
raerit, and also the subject of threefold damage suits by ag- 
grieved private parties.” Labor paid relatively little heed 
to the assorted evils of the Sherman Act until active gov- 
ernmental prosecution in it.s behalf made it, to labor’s point 
of view, a menace more serious in some rcsiiects than the 
labor injunction ** 

Labor unions probably realize the consequences of their 
tactics in coimection with existing legal sanctions, but the 
character of past activities may nevertheless be expected to 
continue without any substantial change. Labor’s pragmatic 
viewpoint may be e.vplained in part as being the reflection of 
lack of funds to coirdiat the manv legal sanctions. Thus, 
the emergence of picketing as a substitute for the strike 
and the boycott was partly the result of the much smaller 
financial expondituic entailed in carrying on labor activity. 
There is a second rea'-on, which is possibly a more impor- 
tant one. Labor unions believe that progress in con- 
nection wdth a given legal sanction will likewise bring oth- 
er legal s*anctions in line In this they have often 
been disappointed, but as a generality the point is of un- 
doubted significance.^® A thiid reason is proliably found 
in the general disinclination of human beings to concern 
tliemselves wdth any but current matters. The given legal 
sanction is oonsequontly made the subject of protest only 
when actively utilized against labor. All this, of course, 
is a good example of the relativity of right and wrong in 
law. 

Section 28. Orhninal Conspiracy. 

The early strike cases concern themselves almost solely 
with the crime of conspiracy.** Tliough yielding in modern 

37. Sm infra., sections <20-422 39. .Sec, for example, infra, scetion 

38. See infra, sections 180, 420- 40(5 

422, *0. See “A Doeunicntary History 

S9 



§ 28 Labor Disputes and Collective Baeoainino 


significance to the labor injunction, the crime of conspiracy 
continues to remain an important legal obstacle to the asser- 
tion of workers’ alleged rights. The grounds upon which 
labor activities are subjected to the sanction of conspiracy 
have heretofore been considered.** 

Francis B. Sayre, in a scholarly article,** has traced the 
common law crime of conspiracy from its early purposes in 
the foiirtoeiith century to condemn as criminal, combina- 
tions solely to procure false indictments or to bring false 
appeals or to maintain vexations .suits. His study indicates 
the truth of the sa>ing that origins arc often lost in anti- 
quity. Sayre indicates that an unfortunate statement by an 
eighteenth century authority on criminal law ** drove away 
the conce])tion from its original intendment into a vague 
epigiam which defined a conspiracy in terms of any com- 
bination "cither to do an unlawful act, or a lawful act by un- 
lawful means.” Stated more fully, Sayre’s historical an- 
alysis demonstrates (1) that the common law originally pos- 
sossi'd no indeiiendent crime of consjnraey; (2) that the 
first .statute in 1,3.‘10 resulted in the rule that "combinations 
only to procure false indictments or to bring false ajipcals 
or to maintain vexatious suits could eoiistitiite conspir- 
acies;” (3) that the idea “that a combination nyiy be crim- 
inal, although it.s object would not be strictly criminal apart 
from the combination,” was sipiarely reimdiatcd by Lord 
Holt in 1704, and (4) that the subsequent dovidopment of 
the crime to include agreements to perform an act not pun- 
ishable as a crime is attributable to reliance upon an er- 
roneoii.s and unfounded dictum by Hawkin.s, published 
in his "I’leas of the Crown” in 1710: "There can be 
no doubt hut tliat all coiifederacie.s, whatsoever wrongfully 
to prejudice a third person, are highly criminal at common 
law.” In 1783, Lord Mansfield could state the culminated 
doctrine of conspiracy in Rex v. Eccles** as follows; 

of American Industrial Socitytr/* ^ (10221. 

Vols. Itl and rv. 43. Hawkins, Pleae of the Grown 

41. 6ee cupra, aection'' 11-23, es- (1721). 
perially sections 15-22 44. 1 Leach CL 274, 168 Eng Rep 

43. Criminal Onsr.iacjr, 35 Harr 240. Other Ehigllsh cases applying 
00 
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“Every man may work at any price he pleases, but a com- 
bination not to work under certain prices is an indictable 
offense.” When the first American case involving a trade 
union combination for the purpose of obtaining an advance 
in wages was presented to an American court, the de- 
fendant workers were convicted through invocation of this 
astounding bit of elastic common law doctrine — criminal 
conspiracy. The contention advanced in behalf of the de- 
fendant.s, that criminal conspiracy cannot legally be con- 
summated in the absence of the employment of criminal 
means or the seeking of criminal ends was overruled. The 
court based its decision upon the oppression to the employer 
involved in the combination. The possibility of like oppres- 
sion to th(‘ workers involved was ignored. 

Sayre’s analysis has not gone unchallenged. And since 
the opiiosing contentions upon the subject serve to clarify 
the Instoncal background of American labor problems, they 
will be stated here. There can ho no doubt that ICngli.sh 
statutory labor law beginning in 1349 with the Emergency 
Ordinance of Tjuborers and the confirmatory Statute of La- 
borers in Ll'il, and culminating with tlie Combination Law 
of 1800, disiilaycd definite hostility to the attemptt- by 
workers to better their terms or conditions of employment. 
The earliest statutes were aimed at the individual worker, 


the cninc of c’ompirary to «oik<Ts' 
combinations are clirciiolosTir iIU ns 
folIowR' Tiiliwoini’n of Irfindoii Icitcd 
in Res V Jourin’ynieti Inilors. in- 
fra). Rev T. .loin iu'\ incn-'l .n lors. 
(1721) 8 Mod 10, 88 Fnp Rep 0. Kc\ 
V Mavibry [1796] 0 TR 01!), 101 rnp 
Rep 736, Hilton v EokersU-y (18.!.')] 
6 El & R1 47, 119 Eng Rep 781 
48 . 3 Commons and Gilnioie. A 
Doeiimentary History of American 
Industrial .Society, .'>l>-245. The ease, 
decided in IS09, is known os that of 
the “Philadelphia Cordwainera." Oth- 
er early American labor cases » here- 
in the doctrine of coiispimey was 
atUized to etrike down labor activity 


are People v Mehin (NY 1810) 2 
Wheeler Orini Ca.s 202 People v 
Tre<|iiiei ISY 182.31 1 Wheeler Crini 
Cos 1-12. People i Fi-hor (XV 1835) 
14 U end 9 See also Cote v Murphy, 
lost Pa St 20, 28 .V ]<I 0 ns94) The 
oiitstandinp early American case re- 
pudmtinc the blanket application of 
the doctrine of conspiracy to workers’ 
combinations roiiiiected with wages, 
hours and other conditions of em- 
ployment IS the Massachusetts deci- 
sion of Commonwealth v Hunt, 4 
Mctc 111. .38 Am Dec 346 (1842). 
The snhseipient judicial labor history 
of Miissacliusetta, howeier, has be- 
lied the pmsiiects induced by a read- 
ing of the Hunt case. 
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whose services had been placed at a premium bj the ravages 
of the Black Death.** The Combination Law of 1800 was a 
blanket suppression of workmen in combination, strikes and 
trade unions. Dean Landis takes issue with those who en- 
tertain the viewpoint that the Combination Law of 1800 
was “the introduction of a new policy rather than, like most 
legi.slation, authentic confirmation of existing legal eon- 
ceptioiE.'’ “It would bo odd indeed,” says Dean Landis, 
“for a civilization which sought by law to repress individual 
bargaining by the laborer to permit him fieely to engage 
in collective bargaining. It Avould he more than odd for a 
court to ]unn.sli a laborer for terminating his relationship 
with his master, and to punish him for demanding more 
than the ensfomary wages, and at the .same time refnse to 
treat as criminal a combination of laborers seeking to use 
their combined haigaining jiower to bring about an increase 
in wage rates.”** It is submitted that tlu> Landis view is 
not neee.'-arily irreconcilable with that (aken by Sayre. The 
Landis view may be restated as contending that liability 
to jirosecution or damages for oori.spi racy re.sts not only 
upon common law hut also upon sncees.sive English stat- 
utes passed to control English labor, Dean Landis criti- 
cizes Sayre's analysis as based upon a narrow conception 
of the common law wliieh excludes policies exjiresced in 
statutes*’ Stephen’s view, that such statutes were reflec- 
tive of })cculiar English conditions and hence outside the 


46. Robo, in The Black Ocalli in the 
HimdrBii I’f r.irnham, 44 Hi-.t Kov 
660 aihancca the contention 

that the Dial I,' )><ath was mfrely the 
excuse f(rr iiiiti worker lejjislation 
deemed denir-ilile by the then business 
Interests. 'Die many )aUr statutes 
(See Landis, C.ihps on Labor Law 
[1934] p. 3 note 16) oonArming and 
reiterating the Statute of Laborers 
would, •earn to argue in favor of Ko- 
bo'a ^tention. 

tU, ljuidis, fa sen on Labor I.aw 
{liiatf, p. 4. The viewpoint nsHniierl 
liH been advanced by Wright |l,aw 

V* 


of Oiniirial Conspiracies, [1837)), 
Webb (History of Trade Unionism, 
e 2, [TtlgOp and Sajrc (rriminal 
Conspiracy, 3.4 Ilarv L Rev .llt.'l, 

rn'2ij). 

48. Landis, Cases on Labor Ijiw 
(1934), pp. 3-4. In accord with the 
Landis view are George (“The Com- 
hination Laws Reeonsidered.’' 1 Rcon 
Hist 214 [1027)) and no less an au- 
thority than IToldaworth (2 Hist of 
Kngliah Law 470). 

48. Landis, Cases on Labor Law 
(1834), p. 4. 
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pale of American reception laws, would therefore seem 
to be in point,'® More dispositive of the argument is the 
fact that Aitierioan labor cases invoking the doctrine of 
criminal con ‘'pi racy relied not nyion English statute law, 
but upon principles sell led by .iudicial decisions and by 
text-writers purporting to interpret such decisions. What- 
ever may have been the statutory unfolding of English la- 
bor law, the ernorgonee of the judicial doctrine of criminal 
conspiracy and the transfdanting of that doctrine to Amer- 
ican courts involved, as Sav're has so illuminatingly dem- 
onstrated, a baseless judicial extens'ion. 

A further source of confusion, if clarified, will indicate 
the wisdom of Sayre's historical observations. It seems 
customary for text-writers upon the subject of labor law to 
commence the historical background of the subject 
with the Ordinance of Iniborers of 1349 winch was re- 
enacted as the Statute of Ijuborers in 1.3.)], motivated hv 
the fact that The Pdaek Di'ath had creatcsl such a scarcity 
among available workers as to have engendered the fear 
that they would domaud exorbitant wages for their serv- 
ice.s." The enactments of snlweijnent statutes to like etfect 
are then sot forth in carrying the hi.'-tory forward to present 
times Dean Landis also adopt® such a method of analyz- 
ing tlie history of labor law," It is submitted tliat no more 
inaiipropriate commeiicenieiit frauirht with greater confu- 
sion could be made. The tragedy of a plague and not anv 


60. 3 of tlio Ciimiii.il T-h" 

of Knginiid. 2ni)-22S " It 

ni>t nut of jilato tn -tu:- 
ge«t tliat llic derisions of tin- I u'li-’i 
courts uenn nfii<tiiu tlir 

light-* of Morhnien ought, at 
to lip rpppivpd tsitli ptiutuiii, in mpw 
of tlie fact that tlie latpr one- .up 
largely supported hy tiil_\ piece- 
dents. which were entirely lotisist- 
cjit with the jKilicy of the statute 
law of England but are hostile not 
only to the alatute law of this eouu- 
try, but to the spirit of our institu- 
tions.'* National rrotectivo Ass'n r. 
Cumroing, 170 NY 31j. 332, 73 XE 


367, 5S LRA 133, ,.S Am St llcp r.4S 
(1902) Sep aiso ConiniouM eaUIi v 
Hunt, 4 Mctr IJ), ,38 Am Dec 346 
(Mioo- 184’; 

51. Sop yiartiii, ilodern Law ot 
I.sihor I'nioiis (1910) , Hedges and 
WintprlHiltoni. I.pgul History of 
Trade Unioiii'-iii (1930), Lipbprraan 
The Collpitup Ijibor .Agrepnient iXV 
1940' pp 3-.> ‘‘The study of labor 
law traditionally begins with the pe- 
riod of the black death.” r.otwein, 
I,aI>oi Law (1#39), p. 6; Rest, Torts 
(1939) c 38 (Introductory note). 

S3 r.tindis, Cases on X.abor Law 
(1934), p 2. 
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philosophy about the economic order prompted enactment 
of the Statute of Laborers. Then the mercantile system 
emerged in England to hold sway over the minds of men 
from the conclusion of the middle ages to the advent of the 
industrial revolution. These were years when govern- 
mental regulation of business enterprise was the accepted 
order. Statutes of Laborers reenacted from time to time 
during this period were not the reflection of hostility 
tow’ard labor combinations as such but were rather 
the execution of a paternalistic philosophy of gov- 
ernment. Thus combinations of workers formed to en- 
force the rate of Avages fixed by statute were permitted and 
CA’^en encouraged.** Thereafter paternalism went out of the 
heart of the State with the advent of the industrial rev'olu- 
tion. Nevertheless the Statutes of Laborers remained on 
the book.s, though the reason for their enactment had ceased 
to exist. The ri.se of unionism was not occasioned by the 
Statutes of Laborers nor by the manner in which the gov- 
ernment had interpreted the notion of paternalism. On the 
contrary, the trade union was “the workers' substitute for 
the human, paternalistic state that bad become transformed 
by the philosophy of competition into a remote, inhuman 
monster,”” to quote the language of a leading English au- 
thority. Any attempt, therefore, to view the common law’s 
aversion to labor combination as a well ordered statutory 
unfolding through the years must stand criticism as an erro- 
neous effort to stamp the crime of conspiracy with the ap- 
proval of circumstances which do not, in fact, bear out the 
supporting contentions “ 


83. Sidney and Beatrice AVebb. 
History of Trade Unionisoi (1920 
Edition) pp 03-07. 

84 . Xlitne Bailey, Trade Uniona 
and tbe State 11934}, p. 02. 

86. Tliat the Statute* of Labor- 
er* llAvp nerertheles* bad a lasting, 
if tcfially unjustified, effect upon 
Amettoui lalmr law cannot be de- 
nied- Thu*, for example, statute* in 
*areral *tatea probibit enticement of 
employee* altbougb tbe cmploymaot 


la at-will See Section 48, infra 
In one reafiect. however, American 
conatitutional law failed or refused 
until recently to follow the logic 
of the English Statutes The Stat- 
ute* of Laborers, aside from their 
provisions prohibiting enticement of 
laborers, estahlisiied the principle of 
tbe nunrimum vmge, because of tbe 
plentifulness of johs, the scarcity 
of laborers and presumably the dan> 
ger of tbe exaction of exorbitant 
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Having now analyzed some points of legal history for the 
purpose of indicating the framework within which the doc- 
trine of conspiracy has developed, it remains to conclude 
that Sayre’s historical survey, though excellent, is not pre- 
cisely to the point. It matters not, that is to say, whether 
or not the eases relied upon by modem judicial decisions to 
suiipoit projinsil ions about eriininal eonsjuracy supiiort 
the conclusions for which the case's aie cited For the in- 
dustrial revolution, with its conse(|uential hi each in the 
social and (‘coiiomic life of the ])eople, cn'ated new interests 
which called for legal protection. Trained in stare decisis, 
judges cited early cases to givi* to the law an asiiect of con- 
tinuity Tliat the early cases thus cited prove to be ir- 
relevant to the issue does not dispi-o\e llie wi<dom of 19th 
century judges Tin' right to a free and open market, which 
has heietofore been stall'd and whose meaning has hereto- 
fori' been exaiiuiK'iF® was the thing which was being pro- 
tected, even though the .pulges, largelv under the influence 
of historical .lunspnidence, clothed the new' right with a 
vaiiety of terminology ” 

The finislied doctrine of criminal conspiracy which or- 
ganized labor met at the hands of the common law may, 
in conclusion, hi' saiil to be based iijion thiee notions, the 
first of which, coupled with the second or third, was suf- 
ficient to stamp a confedeiation as a criminal con- 
spiracy First, that coinbiuation is sufficient to render 
criminal an act which is not criminal if done by any mem- 


wajTos "I'iu* set of rirciini 

stani'Ofl, \ c flciuJty of job't. 
fiiliifhM (if l.ilMirrrrt unJ do 

dc'Hirtthle lou pii\ nioiit**, 

to miTiiinuni vxaize lejjHl.ilion 
\t rir»»t Kuch UioiiLdi lim- 

ited to women, or women and chil- 
dren, wa^ held unconstitutional Ad 
kina v (’hildrena Hoapital, 2til 1 S 
525. 43 S Ct 3»4. 67 L Kd 525 
{1023) , Morehettd v New York p\ 
rel Tipaldo. 208 VS 587. 56 ^ ft 
918. BO I- Ed 1347, 101 ALU 144.> 
(1936) But these decisions were 
[1 Teller]— 6 


overruled by the oa'^e (^f West Coast 
Tb»t*'l Co V Uarri'^h, 3110 T'S 379, 57 
S ( t 57S SI L Ed 703, 108 ALB 1330 
(I’l.lT) whori' u Wa'<h)!i<iton Statute 
proMdm;; ftn thr o^tttbllshlng of 
minimum \iage» lor N^onu-n was up- 
held. 

56 Sec Serltons 11 to 13 supra, 
and Section 2‘1 

67 See Sections 14 to 22 supra, 
for a disnisv-ion of the various theo- 
ries olTeiod to explain the illegality 
of combined activities. 
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ber of the combination singly. Second, that the mere fact 
of oppression or injury as the result of the combination is 
sufficient to constitute the combination a criminal conspir- 
acy, even though the oppression or injury is neither crime 
nor tort.®* Involved in this notion was the proposition that 
the problem is one solely for the court to determine, and 
without any guideposts, whether the end sought is oppres- 
sive or injurious. Third, that “unlawful” means employed 
by the combination are sufficient to stamp the confederation 
a criminal conspiracy, even though the unlawfulness is nei- 
ther criminal nor tortious in nature. “Concert of action,” 
said the highest court of our laud, “is a conspiracy if its ob- 
ject is unlawful or if the means used are unlawful.” Here, 
then, was legal doctrine which encouraged the unpredict- 
able, It concealed the impulses which guided the adminis- 
tration of the law, and because it prompted a jurispruden- 
tial method which found its source in the breast of the in- 
dividual judge, it bred inequality in the administration of 
justice.®" 


Section 29. Civil Conspiracy. 

Civil conspiracy as distinguished from criminal conspir 


SS. “The peneral principle on 
winch the crime of conspiracy ia 
founded is this, that the confed- 
eracv of several persons to effect 
any nilurioii.s oh)cct creates such n 
nevv and additional power to cause 
injury as requires criminal restraint 
altlimiph none would be necessary 
were the same thing proposed or 
even aftemptiaf to be done, by any 
person ’’ Uishop. Criminal I.a\i , 180. 

69. Tniax v. Corrigan, 2.17 I'S 312, 
42 S Ct 124, 00 L Ed 2154. 27 ALR 
375 (1921), citing Pettibone v. Unit- 
ed States, 148 US 1B7, 203, 13 S Ct 
642, 37 L Ed 419 (1892). 

30. "the indefinitenesB of the law 
of etmapiracy to injure prevents it 
from being a practical guide to 
workmen aa to what they may do in 
times of Btrike and what they must 
66 


avoid . it IS no exaggeration 

to say that a lawyer is unable to 
advise a trade iiiiion with any con- 
fidence on elemental y points con- 
nected viith a strike and with pub 
lie Older, as, for iiistancp, whether 
it is actionable for a committee of 
two or more woikmen acting to- 
gether to organize a ati ike against 
nonunionihts at all For these rea- 
sons . . the law of conspiracy 

to injure is a law unritted for work- 
men in ease of- trade disputes" Re- 
port of Royal Commission on Trade 
Disputes of 1906, Cd. 2825, p, 89 
(1906). See also Bishop on Non- 
Contract Law, section 362: “The 
term ‘conspiracy’ is in our books 
oftener misapplied than correctly 
uaed.’’ 


[1 Teller] 
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acy has played a lesser role in American labor law. Ac- 
tions to recover threefold damages under the Sherman Act, 
however, indicate the continued significance of the notions 
underlying civil conspiracy. Generally, the same rules 
and uncertainty of outline which characterize the common 
law doctrine of criminal conspiracy govern as well the 
law of civil conspiracy. The substantive right which the 
courts conceive as imiiaired by labor combinations, Avhen 
they confederated to attain a given object, is the right to a 
free and open market. A fundamental distinction between 
the two, however, lies in the fact that civil conspiracy, being 
an aspect of the law of civil wrongs, for which damages 
are recovered by reference to the theory of compensa- 
tion, requires an overt act culminating in damage. “An 
action will not lie for the greatest conspiracy imagin- 
able, if nothing be put in execution; but if the party be 
damaged, the action will lie.”®‘ The requirement of an 
overt act is lacking in criminal conspiracy, it being the 
confederation and not the damage which is the basis for 
legal liability. Con.spiracy, to be criminal, need not be at- 
tained A single step in tlmt direction is said to be suffi- 
cient ** 


61. Savjlr \ KoborU, 1 Lt Kjm 
378 S<>e aho Ilotit«r]l v Marr. 71 
V t 2* 42 A 607 (IHOO) In Loeuin- 
tliaii V, Hfth Daxul Hospital (NYU 
Nov 17t)i. 1938) tlu* matter >\as well 
put fts follows 'The |?ra>amen of 
the civil action of coiihpiracy is the 
lU'tM of the dpfriidants and the con 
t*c<iii€nt dama^^e, and not the con- 
fipiracy itself. "1 he only purpose r>f 
alleging the roiispiiaoy m to con- 
nect all the dcfemiaiitb with the 
traneaction and to charge them all 
with the acta and declarations of 
their co conapirators.*' 

State v. Liistberg, 1 N3 Misc 
U, 164 A ?03 (1933) It should be 
noted, however, that while the re- 
quirement of an overt act wua lack- 
ing at common law in ao far as crun- 
(as diatinftuished from civil) 

^ 'Av 


conspiracy is concerned, statutes 
pericralli require such «n overt act 
Some of tlip statutes apply to all 
criniinal pori'apiracie«i. while others 
arc restiieted to surh eriiniiia] con- 
spiracies US constitute felonies^ leav- 
iiifr the romnion law* rule unimpaired 
&'* to lAisdcnuiinors Tlus la not to 
say that such statutes ha>c destroyed 
the dihtinition between civil and 
cumnial consipiracv in this respect, 
for the oM'rt act required a'l a pre- 
condition to actionable civil con- 
«^piracy must be such as to culmi- 
nate in damages to the asaertedly 
aggrieved party 

An iiiifictnicnt under the Sherman 
Anti Tiuat Act is sufficient though 
no <»\ert act is therein set forth. 
The mere apieenient oi confedeiating 
la sufncicrit. Knauer v. United 
' 67 
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Still another important distinction between civil and 
criminal conspiracy seems to have been developed in the 
law books. “In our civil as distinp:nisbod from onr crim- 
inal law, there is no such thin" as liability for conspiracy 
to harm unless the harm, considered apart from conspir- 
acy, is a legal injury.” The reason for the distinction is 
diffiMilt to understand. Cases applyiii" the distinction to 
civil conspiracy situations are many in number®^ It has 
even been said in an English case that civil conspiracy, to 
be actionable, must likewise constitute a criminal conspir- 
acy.®* 

It is the general rule that one who becomes party to a 
conspiracy under coercion or to avoid loss to himself is 
none the less liable as a co-conspirator.*® 


Section 30. The Labor Injunction. 

In the latter part of the 19th century,®’ American courts 
suddenly discovered that they possessed jurisdiction to en- 
join strike.s and other practices of labor organization.s, up- 
on the general theory that the employer would otherwise 


States. 237 F 8 (CCA 8, 1916); 
United States t. Norria, 255 F 42.3 
(DCND 111 ED 1918) 

63. I.CW 1 S, Trade and Laljor Dis- 
putes (1905), 53 Am Law Reg 465 

64. Randall y Hayclton, 94 Mass 

412 (1866), Bowen v. Matbeson. 90 
Mass 419 (1807); Van Ilorn v Van 
Horn, 52 NJL 284 (1S90), Moores 

T Bricklayers Union, 2.3 Ohio LB 
48, 10 Ohio Dee Rep 605 (1890) . 
Delz V Winfree, 80 lex 400, 10 SW 
111, 26 Am St Rep 7.55 (1891). 
Bohn Mfg. Co v Hollis, 54 Minn 22.3, 
55 NW 1119, 21 LRA 337, 40 Am 
St Rep 319 (1S93); Graham v St. 
Charles St Ry Co., 47 La Ann 214 
(1805). C/f Mapstriclc t. Range. 0 
Neb 300 (1878). 

65. Sorrell v Smith, [1025] AC 
709, 13 BRC 1. 

66. Central Metal Producte Cor- 
poration y. O’Brien, 278 F 827 (DC 

68 


ND (Duo 1922) , Biiyci v (luillaii, 
271 F (.5 ((■( \ 2, 1921), Aheithuw 
Construction Co v Caineioii 19t 
Mass 209. SO NE 478 12(1 -tin St 

Rep 542 (1907) , Lehigh Structural 
Steel Co V Allantir Smelting li. 
Refining Co 92 N,I Eij 131, 111 A 
376 (1920) 

67. In re Debs. 158 US 504, 15 R 
Ct 900. .39 L Ed 1093 (1894) Ear- 
liest state court eases are Davis v 
Zimmerman, 91 Hun 489. 3(1 NYS 
303 (1895), Slierry v Perkins, 147 
Mass 212, 17 NE 307, 9 Am St Rcji 
689 (1888) , Barr \ Essex Trades 
Counci), 53 NJ Eq 101. 30 A 881 
(1894) ; McCandlesa v. O’Brien, 2 
Pittsb Leg .( (NS) 435, Railroad Co. 
V. Wengei , 17 Wkly l.aw Bull 308, 24 
Abb NC 267 ; Murdock v. Walker, 152 
Pa St 595. 25 A 492, c/f Trial of 
Boot & Shoe Makers of Philadelphia 
(1806). Sec also Coinmnns, History 
of Labor in the United States, p. 604. 
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be the victim of irreparable injury •without adequate rem- 
edy at law. The famous Debs case relegated the crime of 
conspiracy to the position of a secondary legal sanction, 
and made courts of equity the arbiters of American labor 
disputes. The labor injunction swiftly became a cause for 
national concern Though profc.ssedly a mere procedural 
device of the common law llirongh force of which only the 
substantive law’ gov(uniiig labor activity was presumably 
enforced, labor has contended that the labor injunction 
was and still is so ajijilied and extended as to constitute 
its exorcise a distinct legal liability. The assertcdly reck- 
less issuance and enforccunent of the labor injunction have 
found repercussion, according to many observers, in indus- 
trial violence and reflection in drastic legislative restric- 
tions. Neither consequence reflects well upon the wisdom 
of the American judiciary. 

Tliat courts have since early times possessed jurisdiction 
to issue injunctions to prevent continuous or repeated tres- 
passes (as where labor organizers enter the employer's 
property)** or to command non-intei fcrence with contractu- 
al relations (as where an omidoyer has ontorod into tcim 
contracts with liis employees)*® or to require observance of 
a contract entered into by a striking labor union with the al- 
■ legedly aggrieved employ or struck against by enjoining the 
strike in derogation of the contract’® — -all this cannot eas- 
ily be gainsaid except by a reference to theories about social 
interests. The assnnqition of jurisdiction, however, w’hich 
has occasioned so much dispute among legal scholars, re- 
lates to the assertion by courts of equity of a sjieeific pow- 
er to enjoin striki's, pickets and boycotts, rvithont more, 
by virtue of a genoial theory of jurisdiction Avhich con- 
ceived a business, like land, as a sort of property suscepti- 
ble of equitable intervention, through issuance of drastic 
injunctions in disregard of many otherw’isc conceded limi- 
tations upon equity's historical policy. English courts nev- 
er discovered such a jurisdiction. The labor injunction 

88. See infra, section 32 70. See infra, aecUou Bti. 

69 . See infra, sections 45-48« 
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has often been likened to an enactment, in effect, of a penal 
code by a judge who thereupon proceeds to determine the 
defendant’s guilt, and to punish him for the crime under 
the guise of contempt proceedings. Chief Justice Taft 
stated in Ex Parte Grossman’* that “contempt proceedings 
are sui generis because they are not liedged about with 
all the safeguards provided in the bill of rights for protect- 
ing one accused of ordinary crime from the danger of un- 
just conviction,” yet the labor injunction and its corollar- 
ies, ex parte orders, holdings upon aflSdavits without hear- 
ing in open court with opportunity for cross examination, 
and contempt proceedings, were developed by the Ameri- 
can judiciary to become the catch-all, according to labor, 
of judicial anti-labor sentiment. 

Voices in protest were here and there to be heard.’* In 
Manker v. Bakers Union,’* the court denied an ajiplication 
for a jireliminary injunction restraining peaceful picket- 
ing, and replied to the complainant’s query as to wliat 
would happen if the picketing were to become violent, as 
follows: “If such a course were resorted to, the defendant 
would be afforded an opportunity of meeting his accuser 
and bringing the witness before the court, who, after seeing 
them, could readily determine their credibility and then 
definitely determine w^hether or not the law had been vio- 
lated. It would seem that this was the procedure which 
the founders of our government intended, and it is the one 
more likely to result in a just decision than the more popu- 
lar modem remedy of a temporary injunction, where the 
court is called upon to determine controverted questions on 
affidavits without the advantage of seeing the witnesses 
who make them.” Judges who decided facts contained in 
conflicting affidavits, most if not all of which were prepared 
by advice of counsel, thereby naturally subjected thein- 


71. ZC7 us 87, 117, 45 S Ct 332, 

69 JU Ed £27 (1925). 

7B. See Dunbar, flovemment By 
Injunction (1S<17) 13 LQ Rev 347; 
Gregory, Government By Injnnetion 
(1898) 11 Ilarv L Rev 487, Stinmon. 
The Modern Use of Injunction* 
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28 Am L Rev 828 gee also Rest., 
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73. 220 Misc 616, 221 NYS 106 
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solves to the criticism of having carried prejudice into ju- 
dicial chambers. 

The strike, says labor, must be viewed as a major cam- 
paign waged by labor after nnsucccssful attempts at nego- 
tiation have convinced workingmen of the necessity for a 
show of strength. So too of the picket and the boycott. 
Into this scene, equity has intervened, continues labor, to 
demolish the quest of organized labor to exert its action as 
a counterpoise to the power of capital, by issuing a “tem- 
porary” injunction, which, though purporting merely to 
stay proceedings pending a final hearing, usually termi- 
nates the energies of jobless ■workers.’* It has been reeog- 
nized judicially that “the moral effect of an injunction or- 
der in such case.s i.s tremendous. iVt once it giv’es the im- 
pression in tlie community that the strikorB have violated 
the law. The court seems to have taken a hand in the 
struggle. Tliis is the layman’s view. The injunction, thus 
shaping public opinion, is often decisive.” ’William Green, 
testifying before Congress in 1928, remarked tlius: “I 
wisii I could submit to yon the figures sliowing the large 
sums of money wliieli 'we have been required to raise and 
pay in order to meet tlie court costs and tlie attorney.s’ fees. 
Now that means that even if we win, ive lose.’”® It is no 

74 Pee Witto, The GoTeriinieiit in 1926) A temporary restraining or- 
T.flbor Pispnlo (1912), pp S.l.l .144 der i« distingni'-lud fioin an mtor- 
fiir lists of lir e\ parte temporary loeutorv, temporary or preliniin.ary 
restraining ouleis dissolved or mod- injunction in tlmt it is ordinarily 
ified after a hearing, and 03 ease* granted merelv pendnig the hearing 
wherein labor iniunctions weie dis- of a motion for a ti niporary injunc- 
sohed or modified upon tlie defend- tioii aiirl it.s oper-ilion ceaaes with 
ants’ appeal, ns eoinpored with 36 the disposition of lh.it motion witli- 
casea during a simiiar period whore- out fiiither cider of the court. Pack 
in complainants appealed success- v. Cartel, 233 E li.'i.S (CCA 9, Ifll'i), 
fully while a tempoiarv in|nnrtion is ptiint- 

It II well settled that, in the ab- ed either until the coining in of the 
scncc of statute, equity can giant auswer or until the final hearing ot 
both a tenipbrary restraining order the case, and stands as a binding 
and an interlocutory (sometimes restiaint until rescinded by the fur- 
alao called “temporary” or “prelim- tlier aetion of the court. Pack v. 
inary”) injunction without notice to Carter, 223 F 639 (CCA 9, Ifll.'i). 
the adverse party, and before the 78, Walter \ Toohey, 114 Misc 
aerviee of any process. Franr v. 185, 18(1 NVS 95 (1921) 

Frans, 16 P(2d) 797 (CCA Mo, 76. Hearings before subcommittee 
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wonder that the American Federation of Labor officially 
characterized the labor injunction as a “snare and a delu- 
sion” and that respect for the equal administration of law 
has thereby been impaired in many circles. Consideration 
of the several focal points of contention surrounding the 
labor injunction will serve to clarify the issues involved. 

A cardinal maxim of equity declares that in enjoining 
the commission of an act, equity intends not to punish the 
perpetrator (for tliat would constitute an encroachment 
upon the criminal law) but merely to protect the rights 
of the party seeking relief.” Yet in labor cases, courts 
have uniformly held that violent, noisy or otherwise ex- 
cessive picketing will support a decree enjoining not only 
the excess! veuess but all picketing as well.’'® 

Another guiding precept to which equity courts have 
constantly paid homage is that equity will not restrain the 
exercise of personal as distinguislied from property rights 
no matter how injurious to the plaintiff'® This obstacle 
was hurdled by holding a business to he a property right 


of the Senate Committee on the Ju- 
diciary, S 1482, 'Otli Cong Ist Ses- 
sion. 

77 People ex rel Bennett v I^- 
mon, 277 XY 368, 14 X'Et2<lI 4.39 
(1938) . De Airo-.tiiia > Holmden, 
157 Misc 819, 28'. X'YS 909 (193.'.) 

78 Rigge \ Tiieker. 196 Ark ,.71, 

119 SW(2d) .'.07 (1938) Nnnn y 

Raimiit. 2.3, j XY 307, 174 X'K 690, 73 
ALR 609 (1931) In Xcw \ork the 
rule at pre'icnt seems to be that 
while eviflenee of violence will sup- 
port a blanket injunction against 
picketing in any manner if there is 
a further hnding by the trial court 
that pea.efiil picketing in the fu- 
ture is imposhiljlc, only a modified 
injunction restraining ekcessivcneg* 
wilt be granted where the excess com- 
prehends mere noise or shouting 
BaiUs V. Fuchs, 283 XY 133, — NE 
(2d) — (1940), Wise ShM Co v, 
Lowenthal, 266 NY 204, 194 NE 749 
T2 


(193.">). Buseh .Icnelry Co v United 
Retail Employees Union. 281 NY 110, 
22 XE(2d) 320, 124 ALU 744 (1939), 
Mays Furs. Ine v Baiiei 2S2 NY 
.331, 20 NE{2d) 279 (1940) .See. 
for a fuller diseiission of the matter, 
infiu, section 127 

7a. Baiiniaiin v Baumann. 2.30 NV 
.382. 163 NE 819 (1920) , .Seelman on 
Libel and Slander, Para 97 , Ulere 
V Edwards, 160 Mise 20, 1 N\ S 
(2d) 244 (1937) Einjilojees hn\e 
been refused equitable relief against 
denial of seniority lights in breach 
of colleetive bargaining agreements 
because seniority rights are as- 
serted to be “personal’’ as distin- 
guished from “property” rights 
(3iamberK \ Davis I2H Miss 013, 
91 S 346, 22 ALE 114 (1922); Louis- 
ville, etc. E. Co. V. Bryant, 263 Ky 
.378. 92 SW(2d) 749 (19,30) But 
the great weight of authority holds 
to the contrary. See section 169, 
infra. 
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(like land) and not a personal right (like a course of con- 
duct).*® Legal scholars have not altogether been in agree- 
ment with such a viewpoint. Mr. Justice Holmes has had 
this to say about it “Delusive exactness is the source of 
fallacy throughout the law. By calling a business ‘prop- 
erty’ you make it seem like land, and lead up to the conclu- 
sion that a statute cannot cut down the advantages of own- 
ership existing before the statute was passed. An estab- 
lished business no doubt may have pecuniary value and 
commonly is protected by law’ against various unjustified 
injuries. But you cannot give it definiteness of contour 
by calling it a thing. It is a course of conduct.”** A 1914 
Ha.ssachusetts statute which defined property so as to with- 
draw from business the right to injunctive relief was nev- 
ertheless declared unconstitutional by the Massachusetts 
high court.** 

A third equitable notion usually asserted as governing 
especially temporary injunctions i? that a balance of con- 
veiuencc is necessary before the drastic remedy will be 
issued. Iiniuiry is pro.sumably made whetlier greater in- 
jury will re.sult from denial of the remedy than from its 
grant.*^ Labor insists that rarely does consideration of 
this notion ajipear in cases involving the labor in 3 unction. 


80 Dorctiy v Kansas, 272 I'S .100, 
.in, 47 S Ct SI), 87, 71 L Ed 248 
“In it- iirnniti\j‘ -t.ir)'-, 
the iiijiim’tioii «ns chaiirtry’s di-Mce 
for avoidinc tlio threat or eoiitniu- 
niieo (if an nreiiaiahle injury to Land 
As time went on, it was found serv- 
iceable for other, newly ucquiied con- 
eeriis of a grnwinuly heterooeiiemis 
society But lepnl tradition tosters 
the illusion that law always wa.s 
what it has eonic to be. And so. 
the chancellor brought under the con- 
cept of property w hntever interests 
be protected.” frankfurter and 
Greene, The Labor Injunction (1930) 
p. 47. c/f Frey, Tlie Labor In- 
junction, pp 33-34, whore the author 
answers the question as to whether 
business is property as follows 


“Busine.s.s is not properta ' Bii.si- 
ness IB tile activity, energy and 
method by which men dispose of 
projierty for )irofit Business is a 
personal right ” 

81 Dissenting in Trua\ v. Corn- 
gan, 2,77 TS 312, 42 S Ct 124, Ot! 
L Ed 2.>4. 27 ALR 375 (1921). 

82 See also Lindsay and Co v. 
Montana Feiieratiori of Labor, ,17 
Mont 264. 96 P 127, 18 LRA(NS) 
707, 127 Am St Rep 722 (1908) 

83. Bogin V Pefotti, 224 Mass 1.12, 
112 NE 853, LRA1916F 831 (1916). 

84. Barnard v. Gibson, 7 How 650, 
12 L F.l 857 (1849), Van Horn v. 
Hes Moines, 192 la 1313, 180 NW 
193 (1922). See 32 CJ 80 and oases 
tliere cited 
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A fourth conception governing equity jurisdiction is that 
the arm of equity may not be utilized to enforce the crim- 
inal law.** Clarity in the meaning of this conception is 
impaired by the rule, which Is as equally w'ell settled as the 
main conception, that equity’s jurisdiction to deal with ir- 
reparable injuries is not nullified simply by reason of the 
fact that the injuries are likewise infractions of the crim- 
inal law.*® In a number of labor injunction cases, the man- 

85 . In re nobs, l.'jS US .'564. 15 S gey v. Simandi, 125 NJ Eq 91. 4 A 


Ct 900. .n L Ed 1092 Bes- 

semer V lie.sspmer City Water Works 
1.52 Ala .591, 44 S 003 (1907); U. S 
Kicpress Co. v State, 99 Ark C33, 
139 SW 037 (1911), I'lerse v Stable 
men's Union. 156 Cal 70, 103 Uae 324 
(1909), State V. Tolbert, 50 P(2d) 
45 (Colo. 1936), Hebcr v. Portland 
Cold Mininj Co 64 Colo 3.52, 172 
P 12 (1918i; Woleott v Doremns. 
101 A 80s inelav\aro 1917). Ilagerty 
V Coleman. 182 So 776 (Fla, 1938) , 
O’Brien s Ilairis, 105 Ga 7.32, 31 
SE 74."i (1808), People cx rel Kerncr 
r Hals, 3,55 111 412, 189 .VE .346 
(1934); People v. Umrersul Cliiio- 
piaetora Aggoe .302 111 228, 134 XE 
4 (1922) , Chleapo, Etc R Co v In- 
diana Xntural C.as Co 161 Ind 44.5, 
68 XE 1008 (1903); Moir v Moir, 
181 Iowa 1005, 165 XW 221 (1917); 
Levy r Kansas City, 74 Kan 801, 86 
P 149 (1900) Jliintioello v. Bates, 
103 Ky .18, 173 SW 1.59 (1915), 
IToultiin V Titcnmb, 102 Me 272. 06 
A 733 (1900), Sliiiman v. fiilbert, 
209 Mii-g 225, 118 XE 2.54 (1918), 
United Detroit Theatres Corp v 
Colonial 1 lieatriral Enterprise, 280 
Mich 425, 273 XW 756 (1037); St. 
John V. Mil'arlao, 33 Mich 72 
(1875) : Hi'tsiiia V. XaCroix, 119 
MfafB 146, 1.37 XW 417 (1912) ; Lay- 
nmater v. Oondwni, 260 Mo 613. 168 
SW 754 (1914), State v Mnltby, 
188 NW 175 (Nebraska, 1922) ; 
Manchester v Smith (XII) 10 A 700 
(1887); Central K. Co. of New Jer- 
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(2d) 281 (1939), aff’K 124 NJ Eq 
207, 1 A (2d) 312 (1038); Green v 
I'lper, 80 X,1 Eq 288, 84 A 194 
(1912) , Wollengtein v. Fashion Orig- 
inators Guild of America, 244 AD 
650. 280 .XYS 361 (19.35), Delaney v 
Flood, 18.3 NY 323, 76 XE 209 
(1906); Mathews v Ijawreiiee, 193 
SE 730 (XC 1937); Carolina Motor 
Scriiec V Atlantic Coast Line R Co 
210 XC 30, 18.5 SE 479 (1930), Ilar- 
pett V Bell, 134 XC 394, 46 SE 749 
(1904); State v. Caintal City Dniiy 
Co 21 Oklii 2.52. 123 P 1021 (1912). 
Park nieiitrc Corp. v Mook, 87 PLT 
101 (1939), Cum V SniiUi, 206 Pa 
511, 109 A 786 (1020) , State v Con- 
ragen, 171 A 320 (RI, 1934) , Kellv 
V. Conner, 122 Tenn 339, 123 SW 022 
(1909) , Crowder v Grahame 201 
SW 10.53 (Texas 1918), Mears v. 
Colonial Bench, 184 SE 175 (Va, 

1936) , Meredith v 3’riple Island 
Gunning Club, 113 Vn 80, 73 SE 
1020 (1912), Seattle Taxicab Co v. 
.Seattle, 86 Wash 594, 150 P 1134 
(1916) ; State v Ehrliek, (j.5 W Va 
700, 01 SE 9.3.5 (1009), Tiede v. 
Sclimeidt, 99 Wis 201. 74 XW 798 
(1898) . 

n. In re Debs, 158 US 564, 15 S 
Ct 900, 39 L Ed 1092 (1895); Reed 
r. Lehman, 91 F(2d) 919 (CCA, 2 

1937) : Try-Me Bottling Co. v. State, 
178 8 231 (Ala, 19.38); Blount v. 
Sixteenth St. Baptist Church, SOO 
AU 423, 90 S 002 (1921); Funk 
Jewelry Co. v. State, 48 Ariz 348, 60 
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date of equity has issued to enjoin acts of alleged violence 
and intimidation in disregard of labor’s argument that 
wrong, if there be any, ought to be dealt with by those en- 
trusted with enforcement of the criminal law.*’’ A 1913 


P(2d) 946 (1935): State ex rel. La 
Prade v. Smith, 43 Ariz 131, 29 P 
(2d) 718 (1D34), mod 31 P(2d) 102 
(19,34) : Taki"iichi v State, 5,> P 
(2d) 802 (Ariz, 1030) , Herald v. 
Glendale Lodpc No, 12.S9, 40 Cal App 
32.'), 189 P 329 (1920) , ItofierB v 
Nevada Canal Co, 60 Colo ,10 1,11 P 
H2.3. Ann Caa 1917C 009 (191.1), 
State V Mniiry, 2 Del Ch 141 (18,11) . 
Dean v State. 151 Ga 171, 100 SK 
792 (1921); Central Cotton Garment 
Mfrs Ans'n v t L G W U 280 111 
App lOS (1933), Barrett v Mount 
Greenwood Cemeterv Aee'n, 1,19 111 
38.1, 42 NK 891, .10 Am St Rep 168. 
31 LRA 109 (18%), ColumlHan Ath- 
lelie Club v State, 143 Ind 9H 40 
NE 914 .12 Am St Hep 407, 28 LR4 
727 (1891), Wabasli R Co v Peter- 
fcon 187 loua 1331. 175 N\V .12.{ 
(1919) , State V tiowat, 109 Kan 
370 198 P 080 (19211, Moiitieello 

V Bate-, 103 Ky 38, 173 S\V 1.19 
(1916), Skouhejian v Hcselton, 117 
Me 17, 10.1 A 772 (1917), Ovoiine 

V Cahtelber" .Teweliy Corp 170 Md 

00], 18.1 Atl .102 (1930) llaiiiilfon v 
Wbitridpe, 11 Md 12S, 09 Am Dee 
184 (1,8.171; Veffelahn v Gunter, 107 
Mass 92, 44 NE 1077, .17 Am St Re|) 
443, 3.1 LRA 722 (1890 1 , Cmleil 

Detroit TIicatreB Cuiporation v Co 
lonial Theatrical Eiiterpriae 280 
Mich 42.1, 273 NW 750 (19371 . C.iand 
Rapids Bd of Health v Viiik 184 
Mieh 088, 1.11 NW 672 (llU.ll- 
Beck V Railway Teamsters’ Protee- 
tive Union, 118 Mieh 497, 77 XW 
18, 74 Am St Rep 421, 42 LRA 407 
(1898)5 Pitchette v Taylor, 191 
Minn 582, 254 NW 910 (1934); 
State er rel. Rice v. Allen, 177 S 
763 (Miss, 1938) ; Floyd T. Adler, 98 


Mias 544, .11 S 897 (1910); National 
Pigments & Chemical Co v Wriglit, 
118 S\V(2d) 20 (Mo, 1938), State V. 
Salley, 215 -StV^ 241 (Mo, 1919); 
Cumbi'rland Glass Mfg Co v Glass 
Bottle Blowers' Ass'n, 59 NJ Ep 49, 
46 A 208 (1899); City of Utiea v. 
Ortner. 216 AD 1039, 10 N'YS(2d) 
729 (19391; Bailer v Ringe, 2.15 AD 
076. 8 NYS(2d) 90 (19.39), rearg 
den 9 NYS(2d) .181 (1939), People 
e\ rcl Bennett \ Lamon 277 NY 
368 14 NE(2d) 439 (1938 i Reed v 
Littleton. 27.1 NY 1,10. 9 NE(2cI) 814 
(1937), KalteiiliHeh v Benish 2.12 
AD 788, 299 NYS 270 (1937). Roch- 
ester V Guthcrlett, 211 NY 309, 103 
XE ,148, LRAIOIID 209, Ann ( as 
1915C 4K3 (1911), Roller v Leary, 
171 NC 35, 87 SE 94,1 (1910), Ren- 
ner Brewing Co v Roll.ind, 118 NE 
118 (Ohio, 1917), State Bar of 
Oklalionin v Retail Credit Ass’n, 37 
l’(2a) 9)4 (Okla. 1934), MeGmre v. 
Devter, 40 Daupli 220 (Pa 1939); 
Asluiisky V Levenson 250 Pa 14 100 
A 491, LRA1917D 9‘i4 (1917), State 
V City Club, 83 SC .109 61 SE 730 
(1909) , Fox \ Cmbitt, 137 Tenn 160, 
194 S\V 88 (1917), City of Wink v 
Gnfiitli Amns Co 78 S\V(2d) lUfl.l 
(Tex Civ A|ip. 193,1) , Ex parte Alli- 
son, 99 Tex 4.11, 90 S\V 870. 122 
Am St Rep 053, 2 LRA(XSl 1111 
(1906), L.iml.iii \ Kxvnss, 121 Va 
544, 90 SE 701 (1918), Jngersoll v. 
Rousseau, 3.1 Wash 92, 76 P 513, 1 
Ann Cas 35 (1904). 

87. In re Debs, 158 US 566, 15 S 
Ct 900 39 L Ed 1092 (1895); Pierce 
y. Stablemen's Uiuon, 1.16 Cal 70. 103 
P 324 (1909), Jettou-Dckic Lumber 
Co, V. Mather, 53 Fla 969, 43 S 590 
(1007), Jones V Van Winkle Gin & 
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Arizona anti-injunction act,** one of whose underlying pur- 
poses was to prevent the issuance of a labor injunction 
whore the criminal law would be adequate to protect the 
complainant, was lield unconstitutional by the United 
States Supreme Court upon the ground that the complain- 
ant’s right to do business is entitled to the most efficient 
protection by virtue of the duo process iilirase of the 141h 
Ameiulmont to the federal constitution, and that the labor 
inpinction, being a more efficient remedy in labor disputes 
cases than the sanction of the criminal law, could not be 
taken away by the state legislature.*® 

A fifth complaint against the labor injunction is that it 
has been employed to restrain the exercise of the right to 
free speech.®*’ 

As a sixth argument, it has been asserted that summary 
pnni.shment for contempt, for violation of a labor injunc- 
tion, involves collision with the right to trial by jury.*' 

Maol) Works 1,31 Ca 336, 62 SE .340 Ohio S & CP Dfo 643 (1401), Stato 

(I'tnSi, ( 'lin-tonepii V. Kclloff^ Lino X. S R Co v Blown, 11 I’u Dist 

Switohhnurd A S\i[i|ily Co. 110 III K .lo'l 

A|ip 01 (1903), State ex rol Hop- 88 1913 Kev Stats .Sec 1 104 1028 

kins T How, 'It, 100 Kan 376, 10,8 Ue\ Code (Stnirkiiic) ci ) Sec 4286 
P fiSO tl'>21), writ dismi'Sed be- 89 Ttiia\ \ ('orncaii 237 I'S 312, 
cause of lack <if f<'diTal constitution- 42 S Ct 124, 06 T, 1>1 2.34 27 .-M-U 
at qiie-tion in Ilowat v K-onsns, 2.38 37.3 (I'Ul) 

1"S ISI 42 S Ct 277 66 L I'.d .3.30 90, .See Hai\. ,]erin Clotliiiii; v, 

(10221 t'lidcTliill \ Vlurpln 117 Ky Wataon. 16S M,, 13.3, 07 SW 301 

640 78 SW 482 (1004), Vepelaliii v. (1902), Triin\ \ Bislice 19 ,\ri.' .379, 
Ountner. 167 IMass 92, 44 NE 1077. 171 P 121 (1018), T.mdsay & Co v 

3.3 LP,.\ 722. 37 .Am St l!cp 443 Montana Fed [,f Labor, 37 Mont 

(1806) (the hfildin" in which case, to 264, 96 P 127, iR LR.\(NS| 767, 127 
the effect that picketinfr is illeuiil per -tin .St Pep 72'' (1006) E\ p.irte 
se, was repudiated in Simon v Tucker, 220 SW 73 (Te\as 1920) , 
Seliwai hmaii. 18 NE(2(1) 1 fMaas, Daily v Siijierior Court, 12 Col 94, 

19381), C.iiiiphell \ Motion P M. 44 P 4.38 (1806) See also Ciosiean 
O. T". 161 Mum '220, ISO \W 781 v. Ameiican Press Co, 207 t S '2.33, 

(1922), Hamilton Brown Shoe Co v 66 8 Ct 444, 80 L Ed (,(>0 (19.36), 

Saxey, 131 Mo 212, 32 SW 1106 Pound. Kquitabld Relief .tpainst lief. 
(1896); Cumla-iland OUas Mfg Co amation and Injuries to Personality 
T. Glass Bottle Blowers .Asso. 59 (1910), 29 Ilarv Law Rev 040 For 

NJ Eq 49, 40 \ 268 (1899); Bur- a diaciission of the relationship be- 
gesB Bros, v Stew'art, 114 Misc 073, tween the injunction and free speech, 
187 NYS 873 (1921) ; Dayton Mfg see section 128, infra 
Co. V. Metal Polisher* Union, 11 91. For cases holding that the right 
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A seventh bone of contention arose from the fact that 
while equity professed never to grant injunctions against 
striking employees because to do so would be to enforce 
specifically the obligation to work, in violation of equity’s 
historic limitations and constitutional prohibitions against 
involuntary servitude,** strikes were just as effectively 
crushed by labor injunctions which restrained unions or 
others from inducing or calling a strike,®* or from assisting, 
persuading, inciting, coercing or even consenting to a 


tn trinl hv uiry irrelevant to the 
inacliiniTj' of equity iiivolied in in- 
imirtiiui [11 oei'etliuqH lliiniUiui- 

llroiMi Shoe Co. V. Saxey, 131 Mo 
213, .32 SW 110(1 (rsoi) , MeCormiek 
V Loeal riiioTi, 32 Ohio CC lOo 
(1911), riiioii UK (or lliief 120 
F 102 (CCD \i'b. 1002). Soiitheiii 
1! Co 1 M.KliiinMi Local I'nion, 
111 F 10 (Cewn Tcuit 1001 ) For 
lioUlina uiu orwtttiO loii.vl .slat* 
iitei [iroiidiiio lor trial by jury in 
labor injunction eases, see section 
42S, infra 

92 Coldfield Cons Mines C v 
Colillield Miners' I'liion L'lD F .fiOO 
(Cen N’ei 10071 . .1 F l‘,iikm..<>ii 
Co V .Saul a Clara Count r nidjr 
Trades' Cniiiicil. LH Cal .'>01. DS P 
1027, 21 l.RXSS) MO. 1 « Vuu Cis 
11 ( 1.1 (lOOS), Greeimood i Unildiii" 
'I r. ides t'oiiueil, 71 Cal Ap]' I.IO 2.1'i 
P S'23 (1021) .lettoii Ilekle Liiiuliei 
Co V Miilher .13 Fla OfiO 13 S 10(1 
(1007). Dlinois MiUlealile lion Co i 
Muhalek 270 Til 221 llo NF. 714 
flo|7). S.iidslu'irv 1 Ciioueis' liit'l 
I'liioii 147 Kr 170 143 SW IMS 3!) 
LRA(NSi 12(if (1012), C.iav s BUIj: 
Trades Couiieil, 01 Minn 171. 07 \W 
(5(13. 103 Aui St Kep 477, 83 LRA 
7.13, 1 Ann Cas 172 (190.3). taihsc 
Patent Door Co. V Fiielle, 21.5 Mo 
421, 114 SIA' 007, 12 s Am St Rep 
492, 22 LRA(NS) 607 (inOS); Booth 
V, Burgess, 72 NJ Eq 181, 65 A 220 
(1900) ; Mills V. ITiitcd States Print- 
ing Co., 09 AD 605, 91 NV,S 1S5 


(1904), Sheehan v Levy, 215 S\V 
220 (Te\ ( n \pp 1010 ) ConUa 
Farniors Ij & T Co v N P R Co , 
60 F 803 (CCFD IVis 1R04) , Burgess 

V Ceorgi.i ete R Co 118 (.'a 41,'), 06 
SP. sr,4 (1018) N(mi Tei^ev Paint- 
ing Co V Ijoeal Vo 26 95 N,T Eq 108, 
122 .) 622 (102'5) Coldin.ru r Colieii, 
222 AD 031. 227 VYS 311 (102,8), 
Timl of Boot & Sliop Makers of 
Philadelpliia (1800), Hariier v Local 
I'nioii. 48 S\V(2d) 1033 (Tex Civ 
App. 1932) 

93 Toledo, etc E Co v Peuna Co, 
51 F 730 10 LRA 38- (CCAVD Chin, 
1VI3). air’d 100 t'S .548. 17 S Ct 
t>.)S 41 L Fd 111 (1807) , Barnes v 
Iterry, 1.50 F 72 (CC SD Ohio 1007) , 
Burgess r Georgia, etc 11 Co 148 
(la 415. 00 .‘sF 804 (1918), Pielile v 
\rohiteetiiral Iron AV L’ 200 III App 
435 (1031) Armstrong Cork A liwida- 
lioii Co r AA’nKh, 270 Alass 203. 177 
VF 2 110311, )''o)som v T.eiris 208 
Mass 3 to 04 VE 310. 35 T.RA(N’S) 
787 (1011), AA' .A .Snow Iron AA'orks 

V Chadniek, 227 Mass 382. 116 XE 

801 LRA1017F 7.5,5 (1917) , Cil- 

ehrist Co v Metal Polishers Union 
113 A .320 (N.T Ch 1019): Grass! 
Contracting Co v Benctt, 171 AD 
244, 100 VYR 279 (1916); Purvis 
V. laical Vo. .500, 214 Pa 348. 63 A 
58.5, 112 Am St Rep 757. 12 LRA 
642 6 Ann Cas 275 (1908), Sheehan 

V Levy, 238 SW 900 (Texas Civ 
App, 1022) 
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strike,®* or from doing any act in furtherance of a strike.** 

In addition to these main objections which labor assert- 
ed to the underlying bases of the labor injunction and some 
of its consequences, complaints were had with the adminis- 
tration of the labor injunction. Frankfurter and Greene** 
cite a statement made by J ohn tV. Davis in 1912, as a mem- 
ber of the House of Representatives for the state of West 
Virginia, to the effect that the reported cases “show at least 
five glaring abuses which have crept into the administration 
of this remedy. I name them: 

The issuance of injunctions without notice. 

The issuance of injunctions without bond. 

The issuance of injunctions without detail. 

The issuance of injunctions without parties. 

And in trade disputes particularly, the issuance of injunc- 
tions against certain well-established and indispens- 
able rights.” *’ 


94 EajrU' Class Co v Rowe. 24.‘5 
VS 27.‘>, S Ct 80, 02 L Ed 280 

(lOlti) , r S V Railway Emplo\ee8’ 
Departmont, 2.S.3 I’ 479 (IX NU Illi- 
nois. 1‘I22), Armstron}; v. I' .S , 18 
F(2d) .171 (OCA 7, 1027), Hardie- 
Tynes Ilf'.' Co v. Crti-t’, 188 Ala 
60. flfl S 0.17 (1014), Riirnos v Chi- 
cago Tj poi'rajiliical I'nion 2.02 111 
42-1, 83 NE 94(1, 14 LRAfNSi 1018, 
13 Ann ('as ,54 (1908) , RcymiMs v. 
DaMS, 19S Ma^s 294, 84 .VK 457, 
17 LRAiXSi 102 (1908), Ccorge 

Jonaa Glass Co t Glass Bottle Blow- 
ers’ Assoc 77 X.I E<| 219, 79 A 262, 
41 LRA(.\S) 441 (1911), Gevas v. 
Greek Kest.inr.int Workers Club, 90 
NJ Eq 770, 134 A 309 (1926), Long 
V. Bricklayers Tnt'l Union, 17 l‘a 
Cist 984 (1908) 

06. ColunihiiH Heating ft Ventilat- 
ing Co. V. Pittsburg Bldg. Trades 
Counsil, 17 r(2d) 806 (DCWD Pa, 
1 * 27 ); V. B. ^ Railway Employees’ 
Department, 283 F 479 (DC\D 111 

r i, 1922); 11. S, V 'laliaferro, 290 
2l4 (DCWD Va, 1022); Hardie- 
96 


Tjiieo Mfp Co V Cruse, 188 Ala 66 
66 S (>17 (1014), Bariies s Chi 

Tj poginj'liieal Union, 2.(2 111 424, 8.3 
XE 910. 14 LRA(X8) lOUS 13 Ami. 
Ciis 54 (ino.S) . Riee jMiliIiuic Co v 
Willard, 136 XE 029 (Maas 1922), 
United Shoo Alarli (7or|i v. Fit/ger- 
ald, 237 Mass ,137 1.30 XE 80 (1921) , 
Baldwin LiimlsT Co v I.ociil Xo. 
600, 91 .\,I Eq 240, 109 A 147 
(1920), Benito Ilovira Co, inc v. 
Yainpolsky, 187 XI S 894 (1921); A 
J. .Monday Co v. Automobile Air- 
craft Workers, 171 Wis 532, 177 X’E 
867 (1920), 

96. The Labor Injunetior (19,30) p 
185 

97. 48 Congressional Record 04.36 
(1912). See Gevas v. Greek Res- 
taurant W'orkers Club, 09 XI Eq 
770, 134 A 309 (1926) lehorein the 
court brushed aside, by citing a case 
not precisely persuasive of the point 
raised, the union’s contention that 
"no preliminary injunction should is- 
sue HI this case because the allega- 
tions of the bill and the accompany- 
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Section 31. Labor's Resort to the Injunction. 

In line with its general alternative tactic of utilizing ex- 
isting law while at the same time condemning some of its 
consequences,®* labor has more and more frequently been 
resorting to the injunction for the purpose of obtaining 
the swifter redress afforded by that remedy.*® “The situa- 
tions in which injunctions have been sought on behalf of 
labor are varied. Unions have resorted to the courts to 
yjrevent lockouts and breaches of trade agreements ; to se- 
cure compliance with statutory requirements by employers; 
to protect union pickets from violence by company guards 
and union members from discJiarge, blacklisting or evic- 
tion ; to prevent interference with labor meetings and the 
enforcement of local ordinances against labor activities; 
and in yet otlicr contingencies.’ ^ Jurisdictional disputes 
have also been a prolific cause for labor’s resort to injunc- 
tion.s.* It i.s nevertheless still true that labor has resorted 
to the injunction but sparingly, preferring to rely upon its 
economic strength as the basis of its position in the light 
of the particular circumstances. As has been observed, 
“Wliile labor insists that the term.s agreed upon should be 
embodied in a written agreement enforceable in the courts, 
it considers the aid of the court in enforcement of the 


ing affidavits are met tiy a full and 
complete denial in the allidiiMto of 
the defense ” 

98 .See section 20, su[i(a The 
statement in the text is meant to he 
analytical and not critical Sec, for 
example, WitLc, I-ahoi's Resort to In- 
pinctions (1930). .il) tale L .Jour IT I, 
.'ISO; “Union officials and attornevs 
who have steadfastly coimsclled 
against the use of injunctions hy la- 
bor are quite free to admit that 
there are gituations in which such 
injunctions OMi be used very ef- 
fectively.” 

99 . See Mason, Organized Labor as 
Party Plaintiff in Injunction Caaes 
(1030) 30 Col L Rev 4C6; Witte, U- 
Iwr’s Resort to Injunctions (1030) 30 


Yale L .Tour 374, Simpson, Fifty 
Years of Aiimrican E(|inty (1936) 50 
Harv L Rev 371, 393-205 

J. Witte, I-stior's Resort to the In- 
lunction (3930) .19 Vale L Jour 374, 
375. 

2. See Xaiiri v Raimist, 255 XY^ 
.307, 374 XE 690, 7i ALR 669 (1031) 
where C'ardozo, C. J commented up- 
on the liidicroiis situation wherein a 
member of one union debating an m- 
dustrial dispute with a member of 
another, is restrained by the solemn 
mandate of an injunction from stat- 
ing his belief that the rival union 
is a ‘scab ’ ” See sections 131-133, 
infra, for a discussion of the legality 
of picketing m jurisdictional dis- 
putes. 
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agreement secondary in importance to its own organized 
power.” * 


Section 32. Trespass. 

The category of trespass has been a legal wrong involved 
in a great number of cases growing out of labor disputes.* 
Adioining landowners, however, hav’e not been permitted to 
complain that picketing constitutes a trespass as to them.* 
It has been held that wliere some of many pickets trespass 
upon property, others may be held for tresyiass though not 
themselves guilty thereof, where the group may be said to 
be engaged in a common enterprise.® In some cases tres])ass 
appears as the ground of legal wrong, but the procedure or 
punishment take different forms Thus, for example, in 
People on Complaint of Koester v. Rozensweig,’' pickets 
engaged in picketing on the grounds of the Xew York 
World’s Fair were held guilty of disorderly conducf Tres- 
jiass on private property of the Fair was (he basis of hold- 
ing the defendants to have breached the pinicc. In Seagate 


3. Liol)i>rman, Thp Collooti'p Lalxir 
Asrppnit'iit iXV, l!ltO) p 21 

4 . See UliTKiis C R Co V Int'l 
.\psn . 19(1 F DIO (CC Kl) 1)1 I'Ul) 
Great X Rs Co t Rrns.'seau, 2S(5 F 
414 (DCD X Dak. 1923), Cusanay 
V. Boi (ioi l.aiid Coal Corpoi ation, 278 
F ofi (ffA 7. 1921 ), Cliarleston Dry 
Dock A Alaeh ( o v (Vi'.ourke. 274 
F ,Sn (DC KU SC. 19-21), Slims- 
Sheffield Steel &. I Co v t’rior, 1.71 
Ala 'hO, 44 .S C49 (191171. I I 
Parkin-on Co \ BuiUIing I riide« 
Council, 1,74 C.al ,7.S1, 98 P 1027, 21 
LRA(XS) V.(i, l(i Aim Cas 
(1908), f 111 i‘.ten‘-en v, Kellogf; 
Switchboard Supiily Co. 110 111 App 
61 (1903) ; Vanrlersthmitt v. McGuire, 
100 Ind App 632, 19.7 XE ."is.-) 
(1925); Webber v Tlarrj , Of) Mirli 
127, 33 NW 389 , 11 Ani St Rep 40fi 
(1S87); People on complaint of Koe- 
*ter V Rozensweni, 171 Mise 702, 13 
NyS(2d) 795 (1939); Seagate Asso- 
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tion Iii8 Mise 7)2 (> N7S(2d) 387 
(1939) nlld 11 \\.S(2il| 2 12 (1939), 
XI R Co V lVen;:er, 9 Oliio Dec Re- 
punt 81.7 (1SS7), Ililleiiln.uicl i 

Ituildiiig Tniih's Council, 14 Dliio .S 
& (P Dee (.28 i)904), I.niiLmlini ,■ 
Priiitinp & Pill) Co V Hon ell 2(i 
Or .727, .38 P .747, 28 T.R \ 41 , 1 , 49 
,4m St Rep 940 ( 1894 ), Keiiers v 
Rex (1929) (C'lumdn) SCR 499, 
Larkin v Ilelfast Harbour Coinrs 
(1908) 2 Ir R (Kli) 211. .MiCiiskei 
V Smith (1918) 2 Ir R 432 Di\ ft 
.See also liiterborniiph Riipid 'J'rnnmt 
Co V Lavin, 247 XY 65, 1.79 \E 
863 (1928), 

S. Robiflon V. Hotel & Restaurant 
Employees Local, 35 Idaho 418, 207 
P 1,32 (1922). 

8 Reners v. Rex (1926) (Canailn) 
SCR 499 

7 . 171 Misc 702, 13 NVS(2d) 795 
(1030). 
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Association v. Seagate Tenants Association,* pickets were 
stopped by the mandate of injunction from continuing their 
activities, but here, as in the Rozensweig case, the fact that 
a privately owned and enclosed community was involved 
was the gravamen of tlie complaint, and trespass the under- 
lying ground of legal theory. 

Striking employees remaining on their employers’ prop- 
erty have been enjoined in several cases because their ac- 
tivity conslitutcd trcsjiass.® The sit-down strike is an out- 
standing illustration of the operation of trespass in the 
field of injunctions.’*’ 

One of the provisions of the Clavton Act is to the effect 
that no injunction shall be granted to restrain “any person 
or persons from attending at any place or places where 
such person may lawfully be, for the purpose of peacefully 
obtaining or communicating information, or from peace- 
fully persuading any person to work, or to cease from work- 
ing. . . .” It was oontonded on behalf of labor unions 
that this provision authorizcal striking employees to go 
upon the projicrty of the employer for the jmrpose of per- 
suadipg others to join tlie strike, but in Great Xorthern R. 
Co. V. Brosseau,” the eoutentiou was rejected, the view be- 
ing taken in that case that the Clavton Act did not authorize 
trespass. A similar view was taken liy an English court in 


8 ifls Jiisc 742, (1 vvsfea) ;isr 

pnsfl) nlTM 11 N\SI2il) 232 (I'lll'i) 
». (Irciit Niirthi'iii U Co v llros- 
K<Mii 2S« 1' 114 (IK'D lUk l')2!l 
Illinoia C. R Co V. Iiitoruational 
Assn ino F 910 (CC KI) III 1011) 
Charleston Dry Dork & Mjuli t'o ' 
O’Rourkp, 274 F 811 (DC ED SC, 
1921), Slo^s. Shellk'ld Steel & 1 Co 
V Prior, 1,11 Ala 670, 44 S 049 
(1907), Christensen v. Kclli>sa 
Switchboard Supply Co 110 111 App 
61 (1903); Webber v Rair.v, 00 Midi 
127, 33 NW 389, 11 Am St Rep 406 
(1887); Hillenbrand v. BniWinR 
Trades Council, 14 Ohio 8 & CP Dec 
028 (1904); N. Y., L E. & W R. Co 
r. Wenger, 9 Ohio Dec Reprint 815 
[1 Teller]— 6 


(1S.S7I A single act of trespass 
coinimtted hv a uHiOn leader in call- 
ing out workmen will not justify the 
issuanee of an iniiinction J F. 
Parkinson Co v lluilding Trades 
Council. 154 Cal .581. 9S P 1027. 21 
LRA;XK) .TiO, 10 Ann Cas 116.5 
(190S), l.ongsliiire Printing i Pub 
Co V. Howell, 20 Or .527, 38 P 547, 
28 LRA 4C4, 40 Am St Rep 040 
(1894). 

10. See eection 106, infra, for a 
discussion of the legality of the sit- 
down strike at common law. Sec- 
tion .319. infia, discusses the sit down 
strike in connection with the Nation- 
al Labor Relations Act. 

11. 280 F 414 (DCD ND 1923) 
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connection with the English Trade Disputes Act of 1906,“ 
of which the Clayton Act is said to be almost a copy.'® 
Trespass is a difiScult obstacle to circumvent when labor 
unions seek to bring now members into the fold. In many 
instances, and especially in company towns and situations 
involving large plants, union organizers have found it nec- 
essarj^ to go upon the lands of the employer to attempt per- 
suasion of employees. On the Iheoiw of a continuing tres- 
pass, equity has assumed .iurisdiction to grant injunctive 
relief and has exercised tlie weapon of injunction against 
entry by organizers upon the employer’s premises. The 
position of the workingman in company towns has been 
critically summarized as follows: “It is evident that for 
isolated non-union company towns in which the employer 
owns all the land, no effective steps have been taken to ob- 
tain for the em])loyees the practice of those ‘immemorial 
rights’ of free speech and free assemblage which are sup- 
posedly guaranteed by state and federal constitutions. 
There is no place where a meeting to criticize the employ- 
er’s policy may be liold. The employer controls the job and 
the political machinery; he dominates the school, the 
church, the organized amusements, the local business and 
professional men and often all medical services. The em- 
ployee’s freedom is limited to activities which do not tend 
to weaken the emyiloyor’s control. Democracy is an empty 
mockery.” In Thornhill v. Alabama,'® where the United 
States Supreme Court held unconstitutional a state statute 
aimed at picketing in labor disputes, upon the ground that 
it was in effect a blanket prohibition aimed at all forms of 
persuasion, the suggestion was made that trespass might 
be an inappropriate ground of legal sanction, where com- 
pany towns are involved. The court’s language, set forth 
in a footnote to its opinion, states : “The fact that the ac- 


IS. LArkio r. BelftMt Harbour 
2 Ir R (KB) 2U; 
lleCWker r Smith [1818] 2 Ir R 
4J®-‘01tr Ct. 

18. See Great Northern H. Co. v. 
Broasean, 286 F 414 (UCU Nil 1923). 
14. Davie, Company Towns, 4 
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Sney. of the Soe. Sci. 119, 122-123 
(1030). Seq also Witt Bowden, in 
"Freedom of Inquiry and Expres- 
sion” (1938) edited by Edward F. 
Cbeyney, 

18. .310 US 88, 60 S Ct 736, 84 
L Ed 1093 (1940). 


[1 Teller] 



Positive Leqaij DooTiiijiE §34 

tivitics for which petitioner was arrested and convicted 
took place on the private property of the preserving com- 
pany is Avithout significance. Petitioner and the other em- 
ployees were never treated as trespassers, assuming that 
they could be, where the company owns such a substantial 
part of the town.” 

It has been held under the National Labor Relations Act 
that eviction by an employer of his employees from com- 
pany houses, if designed to discourage union activity, con- 
stitutes an unfair labor practice,** and that an employer 
has no right to exclude labor organizers from his property 
where his employees inhabit company houses.” 


Section 33. Nuisance. 

The number of cases wherein the sanction of nuisance has 
been held applicable to the activities of organized labor are 
by no moans unsubstantial.** It has even been held in one 
case that picketing is such a nuisance as to be beyond the 
power of the legislature to legalize.” 

Section 34. Barratry. 

Barratry, it will be recalled, is “the crime or offense of 


16. See infra, section 289. 

17 . See infra, section 289. 

18 . Otis Steel Co v. Ixical f^nion, 
no F G98 (CCXn Ohio, 1901) ; Dail- 
Oicrland Co v Willys Overland, CC.l 
F 171 (DCIVD Ohio, 1919), sninc caxe 
on a|ipcal, Qumliian v. Pail Oier 
land Co 271 F 5fi (CC.\ C. 1921), 
Kills V .Toiirm'Vmcn Darhei.s Intel 
national, 194 Iowa 1179 191 XIV 111 
(1922), Bull V Int'I Allianw 119 
Kan 713, 241 P 469 (1925). Music 
Hall Theatre v. M. P. M O f, 219 
Ky 639, 81 RVV(2d) 283 (1933), F. 
C. Church Shoe Co. v. Turner. 218 
Mo App 616, 279 8W 232 (192.’)). 
Joe Dana Market t. Wentr, 223 Mo 
App 772 , 20 SW(2d) 687 (1929); 
Iverson V. Dilno, 44 Mont 270, 119 
P 719 (1011) j Atkins v W. A 
Fletcher Co. 66 NJ Eq 668, 69 A 1074 


(1903). Berp .Viito Trunk Specinltv 
Co V Wiener, 112 Misc 796, 200 XYS 
745 (1923) ; Specialty Bakers of 

America v. Rose, XYL.! Aufjiist 8tli, 
1933, p. 707, Eureka Foundry Co v. 
Lehkcr, 13 Oluo S & CP Dec 393 
(1902); Vulcan Iron Works v Win- 
nipeg Lodge (1911) 21 Manitoba LB 
473 Contra Empire Theatre Co v. 
rloke, 53 Mont 183, 1C3 P 107 
(1917) 

19 Elkind v. Retail Clerks, 114 
N,1 Eq ,580. 169 A 494 (1933) This 
18 not the present New Jersey law. 
See Feller v. Local 144, 121 X.l Eq 
452. 191 A 111 (1937); Mitmok v. 
Furniture Workers Union, 124 NJ 
Eq 147, 200 A 663 (1938), appeal dis- 
missed upon the ground that the par- 
ties had in the interim effected an 
adiustment of the contioversy, 125 
NJ Eq 142, 4 A (2d) 277 (1939) 
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frequently stirring up suits and quarrels between individ- 
uals, either at law or otherwise.” ““ While it is difhcult to 
find reported cases wherein labor organizers have been 
guilty of barratry for engaging in organizing activities, la- 
bor insists that the sanction of barratry is often employed. 
The New York Times of February 24th, 1935, and Apiil 
15th, 1935, gives accounts of proceedings wherein the or- 
ganizing of sharccropjiers was held to constitute barratry. 

Section 35. Vagrancy. 

Union organizers have no visible means of employment, 
other than that of going around and stirring up trouble for 
a price, according to some of the more outspoken critics of 
the labor movement. Among local officials of such a frame 
of mind, the offense of vagrancy is often used as a legal 
sanction to deter labor organization. The extent of such 
use is not readily ascertainable Statements in the nature 
of propaganda, made by positionists much to the left of 
center, and also by those much to the right, have undoubted- 
ly surcharged vuth a good deal of exaggeration or under- 
evaluation tlie extent of utilization of the sanction of va- 
grancy. It is nevertheless true that the offense of vagrancy 
has played a part as a legal weapon employed in labor dis- 
putes. A note writer in the California Law Review, writing 
on tbe subject “Wlio is a Vagrant in California,”*' has thus 
indicated the extent of the emplojunent of the offense of 
vagrancy in that state: “That our present vagrancy law.s 
confer a dangerous discretionary power on poli( i' offic(>rs 
has been clearly demonstrated within the last vear. For 
example, the law is used during indn.strial dispiili s to ar- 
rest strikers and their leaders at strategic times and in 
strategic places; in many cases charges arc dismissal with- 
out any show of prosecution.** This procedure, ]iartieiilar- 

20 . 7 CJ 925 Black (No 94) and People v. Wildon 

21 . 23 Cal L Rev 606, 508 (19.35). (No 90) “Tn the .Jackson case," 

22 . The writer here cites tlie Cali- says the writer, “police olTieials tes- 
fomia cases of People v Jackson, No tified lo having arrested 375 men at 
9.3, Jannary 22, 1935 (Mem, Opinion), one time charging them with va- 
quoted from at length in the Record- grancy--most of the arrests being 
er of January 24, 1935, People V. made in a union hall." 
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ly with respect to Communists, is exposed and condemned 
in the recent memorandum opinion of the Appellate Depart- 
ment of the Superior Court of San Francisco County.” In- 
sistence upon the character of American public jurispru- 
dence as a system governed by law's, not men, must neces- 
sarily involve concern over tlie degree of certainty con- 
tained in legal sanctions. The offense of vagrancy does 
not measure up to the standard of certainty thus required. 

Section 36. Unlawful Assembly. 

The extent of utilization in connection with the legal 
sanction of unlawful assembly i.s obviously unascertainable 
because hidden in unreporled lower court cases and in the 
actions of local e.xecutive aiithoritie.s. That labor activities 
have been subjected to the legal sanction cannot be doubted. 
Cases involving street meetings in connection w’ith labor 
dis()utcs, and go\ ernmental action in that regard, have 
been so numerous that only an extcn.sive survey of the 
newspapers in the various citie.s of the several Slates would 
reveal tlieir e.xteiit 

Constitutional Law governing unlawful assembly is at 
present in a state of uncertainty In Davis v. Massachu- 
setts,*^ the United States Supreme Court held constitution- 
al a Boston ordinance prohibiting, among other things, any 
person from making any ]nibhc address on any public 
grounds of the City without a iiermit from the Marshal, as 
against the contentions that the ordinance wa« not within 
the police iiower and was violative of the 14th Amendment 
to the Federal Constitution. The Siqn-eine Judicial Court 
of ^Massachusetts had said in the Davis case- “for the leg- 
islature absolutely or conditionally to forbid public speak- 
ing in a highway or public jiark is no more an infringement 
of the rights of a member of the public, than for the ow'iior 
of a private liouse to forbid it in his house.” Ou apjieal to 
the United States Supreme Court these wmrds were quoted 
with approval. The ordinance was assailed for the further 

S3. See State v Bntterworth, 104 84. 167 1. S 43, 17 S Ct 731, 42 

NJL 679, 142 A 57 (1028); JIcGehee L Ed 71 (1897). 

V. State, 23 Tex App 330 (1887). 


85 



§ 36 Labob Disputes and Couleotive Babgaining 

reason that, even assuming the existence of the powex la 
the State or Municipality to control absolutely the high- 
ways and parks, the enactment was void because arbitrary 
and unreasonable. The High Court, however, thought lit- 
tle of the argument. “The right to absolutely exclude all 
right to use,” said the Court, “necessarily includes the au- 
thority to determine under what circumstances such use 
may be availed of, as the greater power contains the lesser.” 

The consequences of that decision were widespread. In 
City of Duquesne v. Fincke,** an ordinance requiring a per- 
mit to hold public meetings in the streets was held valid 
and the Mayor’s action in refusing to grant a permit re- 
quested by opposing factions in connection with a strike 
was upheld. The court stated that there is no right inher- 
ent in the citizen to hold a public meeting in the street with- 
out a permit to do so. Davis v. Massachusetts was cited in 
support of the case. In the later Pennsylvania case of 
Commonwealth v. Egan,'* the holding in the Duquesne case 
was confirmed and the denial of the permit to a group w-hich 
desired to demonstrate in connection with the unemploy- 
ment situation was held proper. In Thomas v. Casey,*’ a 
Jersey City ordinance which forbade parades and public 
assemblies on the highways and in the parks of the City 
without a permit was held valid. The Court cited the Davis 
ease in support of its holding. The Davis case was also 
cited in People v. Atwell," where a Mt. Vernon ordinance 
was hold valid which prohibited the “gathering or assem- 
bling of persons upon the public streets of the City, the 
bolding of public meetings upon the public streot.s of the 
city, the congregating of persons in groups or crowds upon 
the public streets of the City, Avithout special permit of the 
Mayor” and in Coughlin v. Chicago Park District,” which 
held that a Park Commissioner’s refusal to permit the use 
of a park designed primarily as an athletic Stadium, for 
the purpose of public address on social and economic ques- 

sa tlS9 Ps 112, 112 A 130 (1021) 97. 121 NJL t83, 1 A(2S) SOO 

M. US Fa Super 376, 173 A 764 <1936). 

iliM). 28. 232 NY 96, 13S NE 64 <1921). 

83. 834 ni 90, 4 NB(2d) 1 <19361. 
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tioiis, was not an infringement of the right to freedom of 

Speech. 

This was the state of the law when in 1939 the United 
States Supreme Court decided the case of Hague v. Com- 
mittee for Industrial Organization.®’ Jn that case the con- 
stitutionality of a municipal ordinance was assailed which 
required the obtaining of a permit for any public assembly 
upon the public streets, highways, public parks or public 
buildings of the City. The director of public safety was 
authorized under the ordinance to refuse issuance of a per- 
mit if, after investigation, he believed that a denial of the 
permit was necessary to prevent “riots, disturbances, or 
disorderly assemblage.” The ordinance was held uncon- 
stitutional and void, but the Court failed to agree upon the 
reasoning by which it reached its conclusion. Mr. Justice 
Frankfurter and Mr. Justice Douglas took no part in the 
consideration or the deci.sion of the case while Mr. Justice 
McReynolds and ^Ir. .Justice Butler dissented from the 
holding of the Court. Two opinions were written, one by 
Mr. .Justice Roberts in which ^Ir. Justice Black concurred 
and the other by Mr. Justice Stone, in which Mr. Justice 
Reed concurred. Mr. Chief Justice Hughes concurred in 
the reasoning contained in Mr. Justice Roberts’s opinion. 
Mr. .Justice Roberts drew a distinction between the right 
possessed by a citizen of the United States under the priv- 
ileges and immunities phra.se of the Constitution as supple- 
mented by Section 1 of the 14th Amendment, and that pos- 
sessed by persons under the due process clause of the 14tli 
Amendment. The individual complainants who were dis- 
seminating information in connection with the rights of em- 
ployees under the National Labor Relations Act were de- 
nied the right by the ordinance, he said, to disseminate in- 
formation connected with the ri^ts of individuals under a 
National enactment. The implication of Mr. Justice Rob- 
erts’s opinion is that the ordinance would be unassailable 
under Federal law or the Federal Constitution wore it 
limited to assembly in connection -with rights secured by 

», 807 US 406, 59 S Ct 9.’)4, S.l L Ed 1423 (1939). 
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State laws or Constitutions. Mr. Justice Stone’s opinion 
took issue "with the reasoning of the opinion of Mr. Justice 
Roberts, Mr. Justice Stone preferring to base the inva- 
lidity of the ordinance upon the fact that it impaired 
the general right to freedom of speech, which was a right 
flowing, he said, not from the privilege and immunities 
phrase of the Federal Constitution as re-enforced by Sec- 
tion 1 of the 14th Amendment, but rather from the due 
process clause of the 14th Amendment. Since there is no 
opinion of the Court in the Hague ease, it is difficult 
to state narrowly the holding of the case. However, in 
a later United States Supreme Court ease, Madden v. 
Kentucky,®' the Court said in connection with the position 
taken by the Hague case; “This position is that the priv- 
ileges and immunities clause protects all citizens against 
abridgment by States of rights of National citizenship as 
distinct from the fundamental or natural rights inherent in 
State citizenship.” This leaves the right to unlawful as- 
semitly in an equivocal circumstance, for there seems under 
the Hague case to bo a Federal Constitutional right to dis- 
cuss National matters without any counterpart right sim- 
ilarly to discuss State matters. That such a proposition is 
the present law is not, however, at all clear. In the Hague 
case, the action was commenced in a Federal Court and ju- 
risdiction Ava.s upheld because the complainants were held 
by the Court to be seeking redress of a National right. The 
Hague case ma}' very well be distinguished upon this 
ground in subsequent cases and the view taken that the 
right to assembly is a Federal right whether exercised in 
connection with State or National matters.” 

31. 309 US B3, 60 R Ct 400, 84 L fomm. 274 US S.'iT. 47 S Ct Oil, 71 

Ed *406, 125 AUK 1383 (1940). L Ed 1095 (1927); Fiakp v Kansas, 

38 . It has been settled by a long 274 US 380, 47 8 Ct 6.55, 71 L Ed 
line of United States Supreme Court 1108 (1827); Stromberg v Califor- 
cases that the rights to free speech ria, 283 US 359, 61 S Ct 632, 76 L 
aud lawful assembly are rights guar- Ed 1117, 73 ALR 1484 (1931), Near 
anteed to all persons against state v. Minnesota, 283 US 697, 51 S Ct 
impainnent^ by the Fourteenth 625, 76 L Ed 1357 (1031); Grosjean 
Aroendmaaik See Citlow v New v. American Press Co. 207 US 233, 
York, fSS US 652, 45 S Ct 625, 69 66 S Ct 444, 80 L Ed 660 (1936); 

L Ed 1138 (1025) ; Whitney v. Cali- tWooge v. Oregon, 299 US 363, 67 
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In any event, the authority of the Davis case has definite- 
ly been affected by the Hague case. The underlying as- 
sumption of the Davis case, to wit, that the City has abso- 
lute title to its parks and other public places such as to jus- 
tify an ordinance of any kind, was questioned in the opin- 
ion by Mr. Justice Roberts who said : “Wherever the title 
of streets and parks may rest they have immemorially been 
held in trust for the use of the public and, time out of mind, 
have been used for purposes of assembly, communicating 
thoughts between citizens and discussing public questions. 
Such use of the streets and park places has, from ancient 
times, been a part of the privileges, immunities, rights and 
liberties of citizens.” 

The right of the general public to use the streets, the 
parks and other public places as an incident to the right of 
free speech, free press or freedom of religion, was empha- 
sized in three recent United States Supreme Court deci- 
sions. In the first, Carlson v. California,®® a California 
anti-picketing ordinance was held unconstitutional as in- 
terfering with the right to free speech, while in the second, 
Thornhill v. Alabama,®* an Alabama anti-picketing statute 
was held unconstitutional for the same reason. The third, 
Cantwell v. Connecticut,®* involved the constitutionality of a 
state anti-solicitation statute under ■which Cantwell was 
convicted for going from house to house with books and 
pamphlets which attacked organized religions, and for 
walking around the streets with a portable phonograph 
which he played upon being granted permission by anybody 
whom he accosted and from which phonograph there was 
emitted propaganda attacking the Catholic Church. The 
statute was held unconstitutional as a deprivation of free 
speech and the free right to religious worship. The court 
emphasized that Cantwell “was upon a public street, where 


S Ct 26.'i, 81 L Ed 278 (1937) , Hern- 
don V Lowry, 301 US 242, 57 S 
732, 81 L Ed 106C (1937): Lovell v 
Griffin, 303 US 444, 68 S Ct 666, 82 
L Ed 649 (1938). 


38 . 310 US 106, 60 S Ct 746. 84 L 
Ed 1104 (1940). 

34 . 310 US 88, 60 S Ct 736, 84 L 
Ed 1093 (1940). 

36. 310 US 298, 60 S Ct 900, 84 L 
Ed 1213 (1940). 
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he had a right to be, and where he had a right peaeefally 
to impart his views to others.” 

In People v. Ribinovich,** where a Park Commissioner’s 
regulation was unsuccessfully sought to be a bar to peace- 
ful picketing on a public boardwalk, the Court noted that 
the authority of the Davis case was questioned by the 
Hague case. 

Section 37. Ordinances Aimed at Distribution of Circu- 
lars, Pamphlets and Newspapers. 

Labor activities involve in many instances the distribu- 
tion of numerous form.s of circulars and pamphlets and in 
some instances the circulation of newspapers. Ordinances 
prohibiting such distribution or circulation without a li- 
cense, which are in many in.stanees difficult if not impossi- 
ble to obtain, are thus seen to be a iegai sanction which 
constitutes a stumbling block to labor activity. In a tmm- 
ber of cases punishment lias been meted out to the repre- 
sentatives of labor unions because of their distribution of 
circulars ajid pamphlets or their circulation of new.stiapcrs 
without a license or permit as required by the ordinance.®’’ 
The authority of these cases has been questioned if not 
totally destroyed, however, by United States Supreme 
Court holdings to the ofFect that such ordinances are un- 
constitutional as impairing the rights to free speech and 
free prc.ss. In Lovell v. Griffin,” an ordinance which for- 
bade the distribution by hand or otherwise of literature of 
any kind unthont written permission from the city manager 
was held void as an interference with the right to free 
press. In Schneider v. New Jersey, Young v. California, 
Snyder v. Milwaukee, and Nichols v. Masgachusett-s, the 

36. 171 Misc 13 N’yR(2d) 13.i Gee v. State, 23 Tex Cr Rep .330, 55 

(1939). StV 222 (1887); City of ^f.lwaul^ee 

37. Watters v. City o| lodianap- v. Kaeten, 201 Wig 1383, 234 NW 362 

olis, JM lad 071, 134 NE 482 (1922) ; (1331). See alBo People v .4rmeti- 

Cointb. r. Baffner, 279 Mass 473, 180 troOt, 118 CAI 701, l P(2d) 568 
NE 616 (19.32), State v. Butter- (1931); Commonwealtli v. Kimball, 
worth, 104 KJL 570. 142 A 57 IS NE(2d) 18 (Maee 1938). 

(1928); City of Dur]ueene v Flucke, 38. 303 US 444, 68 S Ct 666, 82 
269 Pm 112, 112 A 130 (1921); Me- L Ed 949 (1938). 
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United States Supreme Court with one opinion®* disposed 
of four ordinances by holding them unconstitutional, which 
prohibited the distribution of handbills. In the Schneider 
case, the petitioner canvassed in behalf of the Watch Tower 
Bible and Tract Society as one of “Jehovah’s witnesses” ; 
in the Young case a notice of meeting to be held under the 
auspices of the “Friends Lincoln Brigade” at which speak- 
ers were to discuss the Spanish Civil War was being dis- 
tributed; in the Snyder ease the petitioner was a picket 
who distributed handbills in front of a meat market in- 
volved in a labor dispute, while in the Nichols case the ap- 
pellants distribuled leaflets in the street, announcing a 
protest meeting in connection with the administration of 
State Unemployment Insurance. It was contended that the 
city’s interest in prei'enting littering of the streets justi- 
fied such enactment, but the Court thought otherwise, say- 
ing, “we are of opinion that the purpose to keep the streets 
clean and of good appearance are insufficient to justify an 
ordinance whicli prohibits persons rightfully on a public 
street from handing literature to one willing to receive it. 
Any burden imposed upon the city authorities in cleaning 
and caring for the streets as an indirect consequence of such 
distribution results from the constitutional protection of 
the freedom of speech and press.” 


Section 38. Statutes and Ordinances Aimed at Picketing. 

Statutes and ordinanci'.s intended to ban the exercise of 
picketing, whether genevnlly or in connection with labor 
disputes, have been upheld in several cases." In People v. 


39 ,IOS US 147, fiO S Ct 146. S4 
L Kd l.'iS (1113)1) 

40. Kerpmon > IVake, 18 K(3d) 
ICC (DC App 1927); Ex purtt- Wil- 
liams. 158 Cal 5.70, 111 P 1035 
(1910); People V Armentront, 118 
Cal App 761, 1 P(2d) 6.58 (1931); 
Tliomas v. City of Indianapolis, 195 
Ind 440, 146 NE 660 (1924); Watters 
V. Indianapolis, 191 Ind 671, 134 KE 
48 (1922); 1. L. G. W. U. v. Mayor, 
2 ERR 436 (Md. 1937) ; Coinmon- 


wealtli 1 MernfTprty, 145 Mass .384. 
14 XE 451 (1888); Commonwealth 
V. Challis, 8 I'a Super Ct 130 
(1898) , E\ parte Stout, 82 Tei: Cr 
183. 193 SW 967, LRA1918C, 277 
(1917). Picketing has also been held 
illsgal under antitrust statutes See 
Webb V. Cooks’ Union, 206 SW 465 
(Tex Civ App 1918). In State v. 
Persoiictt, 114 Kan 680, 220 P 520 
(1923) a statute was upheld which 
made picketing, among other things, 
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Armontrout,** wliero an ordinaiipp diroclod against picket- 
ing was upheld, it appeared lhai ilie labor union, engaged 
in a controversy with a theatre which had allegedly locked 
out the members of the union, caused to be printed in a 
newspaper pnblislied by the labor movement in the city, 
a headline stating “Rialto, Broadway, are yet on the un- 
fair list ” TJie edition of the newspaper wherein the head- 
line appeared vas one which was esjiecially pro])ared for 
the union in connection with the dispute. Newsboys were 
then stationed at the theatre to cry the headlines of tin" 
newsjiaper. They were convicted under ilie anti-picketing 
ordinance. On appeal they contended that tliey did not 
come within its purview because they were merely selling 
newspapers. The court, however, drew a distinction be- 
tween utilization of the newspaper as a means of avoiding 
the statute and similar utilization in connection with a bona 
fide elTort to sell the newspaper. “Neither the sale of the 
newspaper nor its display would constitute a violation of 
the ordinance. Nor would it be a violation of the ordinance 
to cry out the headlines as a part of an appeal to buy tlic 
newsjiaper, whatever form that apjieal might take. If the 
evidence in the record indicated that the defendants con- 
fined themselves to announcing ‘Extra, Rend the Citizen. 
All about the Rialto Theatre being unfair,’ or words to 
similar efifeet, the judgment could not be upheld.” The 
court found, however, that the words “Rialto Theatre unfair 
to labor” were not used in connection with an appeal to read 
the newspaper. Hence, said the court, the words were in- 
tended to achieve the results denounced in the ordinance 
under cover of the sale of a ncwspayier which was, in fact, 
not offered for sale or sold.^* 

In a number of cases, however, such statutes or ordi- 
nances have been held invalid upon any one of six different 

unlawful where carried on in c<in- 196 Wanli 268, 82 PiZd) 5S4 (1938). 
nection with certain induetries cm- Ug ^pp ^ 

eired by the statute See also Frend /lojii 
T. United States 100 F(2d) 691, 60 

App DC 281 (CADC 1938), cert den Blumaucr v. Portland 

308 US 640, 30 S C't 48ft, 83 L Kd Union, 141 Or 388, 117 P(2d) lll.’i 
1040 (1939); Adame v Walla Walla, (1933). 
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grounds.*® A first class of hohlings is to the effect that the 
enactment is invalid because vague in the light of the ab- 
sence of any definition of "picketing.” ** 

A second group of cases holds the ordinance void because 
beyond the power of the municipality or because not con- 
stituting a proper exercise of the police power.*® In Peo- 
j)le V. Gidaly,*® a Los Angeles ordinance which forbade 
])icketing except wdicre a majority of the employees who 
have lieen employed for a period of thirty days prior to the 
commoTicement of the picketing go out on strike, was de- 
clared invalid upon the ground that the classifications of 
the ordinance had no relevance to the purpose of the law. 
Said the Court : “There is nothing in any experience to 
which our attention has been called and we see nothing in 
reason to suggest that pickets at a place where a minority 
of the em])loyeos are on strike will be any more given to 
violenci' . than those where a majority strike. Xei- 
ther does it appear that the length of time a picket has been 
enijiloyod at the place he pickets bears any rational rela- 
tion to the probability of his acting in a manner contraven- 
ing the objects of this ordinance.” 

In the third type of cases, ordinances are held invalid be- 
eaiise in coiitlict with the jiolicy evideiieed by anti-injunc- 
tion legislation adopted by the given state.*’ 

In tlie fourth group of decisions, the statute or ordinance 
is held unconstitutional because constituting an interfer- 
ence with the right to free speech.*® The connection of pick- 

43. Sre also «upra, sf'ction 37 S 206 (1930). cert deii 2.32 Ala 33.1, 

44 TlioMiliill ^ AlaUaiim. 310 US KiS S 200 (lo.'ili) are Knl law m the 
K8, (iO S Ct 7.1(1. 84 L Kd lO'.t.l (101(1). Ii};lit of TiK.niliill \ Alabama, 310 
CarWon v t'alifoiiiin, .310 CS lOr., 00 US 88, 00 S Ut 73(i, S4 L Ed 1093 
S Ct 740, 84 1, Kd 1101 (1940) lie (lolO) 

Harder, 0 Cal App(2<l) LOO 49 P(2d) 46 People \ Oidaly, 93 PI2d) 000 

304 (193.1), Dicmer v. Weiaa, 122 (Cal 1939). State c\. rcl Meiedith v 
SW(2d) 922 (Mo 1938) c/f People Borman, 189 S 669 (Fla 1039) 

V. Gidaly, 93 P(2d) 600 (Cal 1039), 46. 93 r(2d) 660 (Cal 1939) 

State ex rel. Meredith v. Borman, 189 47. Looil Union v. Kokomo 5 NE 

S 009 (Florida, 1939) The cases of (2d) 624. 108 ALH 1111 (Ind 1937); 
Hardie Tyncs Mfg Co v Cruse, 189 City of Yakima v Gorham, 94 P(2d) 
Ala 88, 80 S 0.37 (1914) and O’Rourke 180 (Mash 1939i 
V. Birmingham, 27 Ala App 133, 168 48. Ex parte L(ons, 27 Cal App 
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eting with the right to free speech is hereafter more fully 
discussed.^ 

The fifth ground upon which statutes or ordinances di- 
rected against picketing have been held void is that the en~ 
actments include within their terms other lawful conduct 
to which the statutory enactments cannot constitutional- 
ly extend and the proscription against picketing is so inter- 
woven with the terms of the statutes as to make the entire 
enactments void,*® 

The sixth ground is that the ordinance is void because 
interfering with “legitimate” means of carrying on a boy- 
cott, and as such repugnant to the fourteenth amendment to 
the federal constitution.** 

Section 39. Extortion. 

Exaction of fines by labor leaders under threat to strike 
has been subjected to the legal sanction of extortion, along 
with the crime of conspiracy.** The extent to which labor 

(2d) 293, 81 P(2d) 190 (1938), California. 310 VS 100. 60 S Ct 746, 

Patterson v. Journeymen A Bar- 84 L Kd 1)04 (1940) 

bera International Union, •> LRR 51. See People v Younp, 2 LRK 

20 (Cal 1939) , People v Harris, 104 590 (California, 1938) holdiiif; uncon- 

Colo ISO, 91 P(2d) 989, 112 ALR stitutiomil an ordinanee of the City 

1034 (1939), City of Reno v Second of Long Beaeh. 

Judicial Di-ilnet, 95 P(2dl 994, 125 88. People v. Seefeldt, 310 111 441, 

ALR 948 (Xov 1939) See Thornhill 141 XE 829 (1923) , People v Cnr- 
T. Alabama, 310 LS 88, 60 S Ct 7.96. ran, 207 111 App 264 (1917) afTd 
84 L Ed 1093 (1940) , Carlson v. Cali- 286 111 302, 121 NE 637 (1918) IVo- 
foriiia, 310 l’.S 106, 60 S Ct 746, 84 pie r Quesne, 310 111 407, 142 KE 
L Fd 1104 (1940) See also St 187 (1923), State v Dalton 134 ,Mo 

Louis \ Gloncr, 210 Mo .502, 109 SW App 517, 114 SW 1132 (1908), Peo- 
30, 121 Am St Rep 750, L5 LRA(NSi pic v. Barondeiia, 133 NY 049, 31 NE 
975 (I'lOS), St Louis V Kaplan, 109 240 (1892); People ex rel Short v. 

SW 33 (Mo 1908); St J.oui« x. Sait- City Prison, 145 AD 861, 130 NYS 
an, 109 SW 33 (Mo 1908); St Louis 698, 26 NY Crim Rep 28.5, afl'd 206 
T. AbramoviU, 109 SW 33 (Mo NY 6.32, 99 NE 1116 (1912) . People 
1908). V, Hughes, 137 NY 21), 32 NE 1105 

49. See sections 136-140, infra. (1808); People v. Wilzig, 4 NY Cnrn 

50, H»n V. Johnson, 87 Or 21, 169 Rep 408 (1886); People v. Coramer- 
P 610, .AM Cas 1918E, 40 (1017); ford, 233 AD 2. 251 NYS 132 (1931); 
Btat* f* rel. Nield v. Kimble. 1-A People v. Wcinahelmer, 117 AD 603, 

(Md 1937). See also Thorn- 102 NYS 679 (1907). See People e. 
Iriil T. Alabama, 310 US 88, 60 SCt Pouchot, 174 111 App 1 (1012), for ap- 
786, 84 L Ed 1003 (1940) ; Carlson v. plication of the crime of conspiracy 
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unioas have been guilty of extortion is a matter as to which 
there have been many rumors and an equal number of de- 
nials. Those unfriendly to labor have contended that a 
number of labor leaders have utilized labor unions and la- 
bor activities as means of extortion. Friends of the labor 
movement have replied that labor leader.ship is in the main 
an honest leadership and that many, if not all, instances of 
extortion, with few exceptions, have involved instances of 
racketeer attack upon and taking over of labor unions for 
personal gain.“ 

In People v. Commerford,” the defendants, union dele- 
gates, withdrew a hoisting engineer from a concrete job 
in which the complainant was engaged, presumably be- 
cause the complainant was engaged in business relations 
with a company having non-union truck drivers. It ap- 
peared, however, that the real reason for withdrawing the 
hoisting engineer from the job -was to coerce the complain- 
ant into contracting with another company for the fur- 
nishing of the material theretofore furnished by the person 
assertedly having non-union truck drivers. The indictment 


to th(‘ situation of obtaminjr money 
by false jirptonses c/f Day v Stnde 
baker Hros Mfc Co 11 Miar .120. .14 
NYS 40.1 (1895) whero an omiibnoc 
who Miuj'ht to recoici fiom un ton 
l>Io\er an alloftod non clue j>uj incut 
iiinclo unclor thicat of discliarpc was 
dciiii’d relief 

Monies jiaid by an cmplojcr to a 
lalwr union to avert a stiikc oi as 
a fine for alleged violation of a un- 
ion iiilo may be recovered back in 
<|Uasi-contiu('t. liavinp been [iiiid un- 
der comiiulsion March \ Tlrickbiy- 
cra I'liioii 79 Conn 7, fl.1 A 291 118 
Am St Rc]! 127. fl Ann Caa 848. 4 
LRA(NS) 1198 (ISOfl): Carew v. 
Rutherford, 106 Masa 1, 8 Am Rep 
237 (1870). c/f Bohn Mfp. Co v 
ITollia, 64 Minn 223, 5.1 XW 1119. 
40 Am St Rep 319, 21 LRA .1.17 
(1893). But where the employer 
yields to the demand not out of any 


desire to prevent the loss of e\ist- 
inp contracts but rather to avoid the 
inconvenience of hump oflier cm- 
jilovces, It has been held that mon- 
ies paid cannot I* recovered back 
Burke V Fa_v, I2S Mo App B90, 107 
S\V 408 (1908) The distinction is 
a fine one 

53. c/f P M , .Tune 18, 1940, p 
13 “Statins be was ‘sick and tired 
of Inboi racketeers,’ General Sessions 
.fudge .lames G Wallace yesterday 
sentenced t'vo former union officials 
to long prison terms Sol Sehustei, 
former piesidcnt of the International 
Brotherhood of Teamsters. A F I. , 
got a term of 10 to 20 years, and 
Simon Zuievtz, described as his lieu- 
tenant, 15 to 30 years. They were 
convicted of using the union for pur- 
poses of extortion ” 

54. 233 AD 2, 251 NYS 132 {1931). 
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of the defendants for criminal conspiracy was held good. 

An example of a system of extortion operated through 
the cooperation of a trade association and a labor union 
is that contained in United States v. Local Union.” It 
there appeared that a trade association conspired with a 
labor union to enhance price.s and to extort money from re- 
tailers. They were enjoined under the Sherman Act from 
further operation and they were likewise prosecuted crim- 
inally under the Sherman Act.” 

It has been held that a business agent of the union may 
be convicted of extortion wliere the evidence sliowed that 
he informed workingmen that they could continue to work 
only if he paid a given sum weekly for a union permit.” 
The fact that the defendant had acted under a union rule 
to such effect was held no bar to the conviction. 

Section 40. Breach of Peace and Disorderly Conduct. 

Labor activities have been held illegal as constituting 
breach of peace or disorderly conduct in a number of 
cases.” It has been held that a temfiorary injunction will 

55 Sni I'S 293, 54 S Ct 396, 78 L he cho-c them the emphoer had 

Ed 804 (19.34). little or nothin'.; to do ntth aclcit 

56 17 Fl2dl 1.10 (CCA 2, 39.31) inp them." 

eert den 283 US 837, 31 S Ct 4««. 57 State v Kramer, 31 Del 454, 

75 L Ed 1448, (19.31) See also 115 A 8 (1931) 

New York Times, Xlav Jn, 1940 p 19. 58 .See Slate v Dehun, ,3 Law & 

{CMnp; the account of the conviction I.abor 208 (1..B C C, 1921), St.ite v 
of Local 807 of the International Perry, 19B Minn 481, 20.3 NW .302 
Brotherhooi) of Teamsters, ChaulIeurB (19.30), State v Zanker, 179 Minn 
and Sfahleiiien and 20 of its mem- 35.3, 229 NW 311 (19.30) ; .state v 
hers, under the Sherman Anti trust Coo[K'r, 20.3 Minn 333, 28,3 NW 903, 
Act and the Anti racketeerms; .Art 122 ALR 727 (19.39), People v 

According to the prosecution, roving Koperak, 206 NY .56.9, 19,5 NK 202 
groups of the defendanta would ap- (1935) , aff'g 1.53 Misc 187, 274 NYS 
proaeh trucks from out of town as 629 (19341; People » Ward. 272 NV 
they arrived in New York and tell 61.5, 5 NE(2d) 3.39 (1939), People v 
the drivers that they would be un- Bellows, 281 NY 67, 22 VE(2d) 238 
able to unload without the help of (1039) ; People v. Nixon, 248 NY 182, 
a member of Local 807 . “Which- 161 NE 463 (1028); Peojile v .len- 
ever of the defendants first reached kins, 138 Misc 498, 24(1 NYS 444 

• track belonging to a particular (1930); Michaels v. Hillman, 111 

company became that company’s ‘No Misc 284, 181 NYS 165 (1920); Peo- 
1 man.’ If he found that other mem- pie v. Lebciisart, 144 Misc 071, 259 

bers of the local should be hired, NYS 309 (1932), People ex rel. Sie* 
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not be vacated on affidavits where the acts enjoined are 
illegal as tending to a breach of the public peace.*® In Peo- 
ple on complaint of Mulhern v, Kaufman,*® the defendants 
were charged with conspiracy to commit a crime. It ap- 
peared that they w'ere allegedly guilty of disorderly con- 
duct in picketing carrier boys of a newspaper engaged in a 
labor dispute. The proceedings were dismissed upon the 
ground that disorderly conduct is not a crime, being neither 
felony nor misdemeanor, but rather a minor grade of of- 
fense in a class by itself.** 

It is in connection with picketing that the sanctions of 
breach of the peace or disorderly conduct have been most 
generally applied. Picketing has been held to constitute 
breach of the peace or disorderly conduct in three different 
classes of cases : 

(1 ) Where the picketing is noisy, violent or intimidating, 
or is congestive of traffic.** This is the usual case and a fur- 
ther analysis will be made in the following section of rases 
wherein the given activity has been held either to constitute 
or not to constitute disorderly conduct. 

(2) Where the picketing involve.s false bannering or the 
making of false statements.** It has, however, been held 
that fal.se bannering or the making of false statements in 
eonnoction with peaceful picketing, though probably en- 
joinable, does not render the defendants guilty of disorder- 
ly conduct.** 


Ri'l V Kaye, 18.5 Misc 803, 1 NYS 
(1037). Peijpl*’. on coniplrtint of 
Kocstcr V Ho/fnsBci);, 171 Mine 702. 
13 NYS (2il) 705 (1030), People v 
Teppprman 1.51 Mibc 810, 27.3 NYS 
(iOO (1034); Comm v Silvor.a, 11 Pa 
Co Ct 481 (1892) ; Comm v R<-d- 
aliaw, 12 Fa Co Ct 91 (1892); State 
V Christie. 97 Vt 461, 123 A 849. 34 
AT.R 577 (1924). 

69. Micliaela v. Hillman, 111 Misc 
284, 181 NYS 168 (1920). See also 
Kllia V. .lourneyman Barbers Irt’l U , 
194 Iowa 1179, 101 NW 111, 32 ALR 
766 (1022). 

[1 Teller]— 7 


60. 165 Misc 670, 1 NYS(2d) 362 
(10.37) 

61. Citinp People v Grogan, 280 N 
V 138, 183 NK 273 (1032). 

62. See Pen|ile y Ward, 272 NY 
613. NE(2d) 309 41939). 

63. Pi’ople y . Itnkms, 138 Misc 49.8, 
246 NYS 444/ (1930) alT’d 25.5 NY 
637, 175 Ne/ 348 (1931); People v. 
Lebenaart, 144 Misc 871, 259 NYS 
309 (19,32) , People ex rel. Siegel v. 
Kaye, 10.5 Mi^ 663, 1 NYS (2d) 354 
(1937). See also People v Kpstein, 
1.59 Misc 330, 287 NYS 429 (1936). 

64. People ex rel. Broder v. Heller, 
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(3) Where the picketing, though peaceful and though 
free of any false bannering or the making of any false state- 
ments, is otherwise unla'w^ul “ Thus, picketing of a home 
has been held to render the pickets liable to the offense of 
disorderly conduct.** So, too, has picketing in connection 
with a non-labor dispute.*’ Picketing on property private- 
ly owned has also been held to constitute disorderly con- 
duct,** as has also secondary picketing.*® 


Section 41. Breach of Peace and Disorderly Conduct — 
What Has or Has Not Been Held to Constitute Disor- 
derly Conduct. 

The extent of disorderliness which will bring the as- 
sertedly disorderly person within the purview of the of- 
fenses of breach of the peace and disorderly conduct is nec- 
essarily a vague, uncertain, and hence undofinable quantum. 
The uncertainty is further enhanced by statutes, in effect 
in many states, which punish conduct, “tending to a breach 
of the peace" in addition to the common law otfenses of 
breach of the peace and di.sordorly conduct. A guiding 
rule, however, which nins through the cases is that it con- 
stitutes a breach of the peace or conduct tending to a breach 
of the peace for one to disobey the move-on order of a 
policeman. In People v. Galpern,’’® the court said ; “A re- 
fusal to obey such order can be justified only where the 
circumstances show conclusively that the police officer’s di- 


160 Miflc 155, 2 NYS(2d) .352 <1938); 
See also People ex rel. Dillon v. 
Schroedeman, 333 Mise 567, 232 NYS 
302 (1920) 

65. c/f People v. Berlcowitr. 132 
Misc 744, “30 NTS 772 (1928) ; Peo- 
ple T. Quesada, 164 Misc 162, 276 
NYS 711 <1935). 

66. State v Periy, 106 Minn 481, 
26S,KW 302 (1936); SUte v. Zanker, 

Mhrn 356, 229 NIV 311 (19.30) ; 
St9to T. Cooper, 206 Minn 333, 285 
JIW 008, 122 AXR 727 (1929). See 
a)so People ex rel. Siegal y. Kaye, 
166 Mtec 603, 1 NYS (2d) 354 (1937). 
08 


For the legality of picketing of a 
reiidcneo Bee section 116, infra. 

67. People v Kope/ak. 266 NY 56.5, 
196 NE 202 (1935), alTg 153 Misc 
187, 274 NYS 629 (1!I34). For the 
legality of picketing m non-labor die- 
pate* cases, see section 334, infra 

68. People, on complaint of Koc*- 
t«T V. Rozensereig, 171 Misc 702, 13 
Ny8(2d) 795 (1939). See section 
lie, infra. 

00. People V. Bellow*, 281 NY 67, 
22 NE(2di 238 (1939). 

70. 269 NY 279, 181 NE 672, 83 
ALS 786 <1932). 


[1 Teller] 
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reclion was purely arbitrary and was not calculated in any 
way to promote the public order.” 

An examination of the factual patterns in cases wherein 
the given conduct has been held to be or not to be disorder- 
ly will be made in the following cases : 

State V. Christie ''^ — The defendant, a union man out on 
strike, called non-union men “scabs,” “bozos” and “rats” by 
shouting these words in the vicinity of the non-strikers’ 
homes. This was held to constitute the offense of disorder- 
ly conduct. 

People V. Lehensarf * — It appeared here that the defend- 
ant picket admonished a customer not to enter the premises 
of the complainant which he was about to patronize. In ad- 
dition to this admonition, the picket falsely stated to the 
customer that the employees of the premises were on strike. 
The defendant was held to have committed the offense of 
disorderly conduct. 

People V. Ward ” — The evidence here indicated that four 
pickets obstructed the sidewalk and caused a crowd to col- 
lect and refused to move on when ordered by the police of- 
ficial. Two of them were arrested. They were held properly 
convicted of disorderly conduct tending to a breach of the 
peace. The Court said : “The evidence shows that this was 
a busy thoroughfare, and we are of the opinion that while 
the right to picket as established by law may not be taken 
away by a police official, such official may take measures to 
prevent the collection of a crowd, including a reasonable 
limitation of the number of pickets at a given location un- 


71. .See also People v Nixon, 248 
NY 182, 161 NK 403 (1928) c/f 
People T. Arko, 40 NY Criiii Ki’p 
149, 199 NYS 402 (1922) where the 
court said- “At times even a nioio 
refusal to comply with the directions 
of a policeman, who may act in an 
arbitrary and unjnatillable way. d«e» 
not eonatitute diaorderly oondiict 
Mere diaobedielice of an officer is 
not always an olTense puiiiahabic by 
law, any more than his command la 


not always the law There must be, 
upon the whole case, something more 
than a mere whimsical or capricious 
judgment on the part of the public 
authorities.” 

n. or Vt 401, 123 A S49, 34 ALR 
677 (1924). 

73. 144 Misc 671, 2.69 NYS 309 
(10.32) 

7A 169 Misc 328. 287 NYS 432 
(1036), ard 272 NY 615, 6 NE(2d) 
359 (1036). 
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der such circumstances as appear from the evidence in this 
case. The Court of Appeals affirmed the conviclion.” 

People V. Kiaon ’’* — Pickets marched aiongj on a sidewalk 
twelve feet wide, four abreast. They created no excite- 
ment or disturbance. AATthout warning by the police, some 
of them were arrested. As to other pickets, tliey were 
warned before they were arrested. Six cases were involved 
in the appeal to the Court of Appeals. The convictions wore 
affirmed so far as those pickets who were warned before 
being arrested were concerned, but reversed with respect 
to those not so warned. In connection with the defend- 
ants as to whom convictions were reversed the Court 
said: “^len and women constantly congregate or walk up- 
on the streets in groups quite oblivious of the fact that in 
some degree they are thereby causing some inconvenience 
to others using the street. . . . They were guilty, we may 
concede, of atrociously bad manners, and they discommoded 
some other persons lawfully u.sing the street, to tl)o extent 
that pedestrians were caused to enter the roadway. There 
is no evidence that the persons discommoded showed any 
particular annoyance. Perhaps bad manners are too usual 
to evoke unusual irritation or annoyance. As yet bad man- 
ners have not been made punishable by imprisonment. The 
question presented here is whether the defendants’ conduct 
went beyond mere bad manners and tended toward a breach 
of the peace.” ” 


75 272 .VV (SIS, 6 NE(2di 359 
(1939) 

76 248 NY 182, 161 NE 463 

(1928). 

77. How many pickets are permit- 
ted to parade in the light of the of- 
fensea of disorderly conduct or 
breach of the peace or ooodnet tend- 
ing to a breach of the peace? Four 
were held in the Nixon caee (supra) 
to he lawful, in connection with the 
facts disclosed in that ease In the 
Ward case (supra) on the other hand, 
100 


the police were held jiiatiflcd in lim- 
iting the numlicr of pickets to two. 
See section 125, infra, for an analy- 
sis of injunctions which regulate the 
manner of picketing and the number 
of pickets permitted In People i . 
Arko, 40 NY Crim Kep 149, 199 NYS 
402 (1922) it was held that pickets 
could not be convicted of conduct 
tending to a breach of the peace, 
where two and sometimes three pick- 
ets paraded abreast, on a sidewalk 
four feet wide. 
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Section 42. Sabotage and Criminal Syndicalism. 

Emergence of the I. W. W. and the activities of radical 
labor groups following the World War mot with immedi- 
ate retaliation in America, in the form of anti-syndicalism 
statutes. Sucli laws were passed by the states of Ala- 
bama, Arizona, California, Idaho, Indiana, Iowa, Kansas, 
Michigan, Minnesota, Montana, Nebraska, Nevada, Ohio, 
Oklahoma, Oregon, South Dakota, Utah, "Washington and 
Wyoming, and by the territories of Alaska and Hawaii.''® 
Also brought into application were the older criminal an- 
archy statutes of New York and Pennsylvania, and the 
sedition law of Now Jer.sey.''* The constitutionality of these 
statutes was uniformly upheld, both by the "United States 
Supreme Court and the various state courts.*® 


78 Alabama — Code loe.l, Spc- 
tionn 

Ari20Da. — Laws 1918, eh 13 

Californu. — Stats 1919, p. 281, 
Sec 2 

Idaho -- 1932 Anno Code Vol 1, 
Secs 17-4401 4404 

Indiana. — ,Sce Section 10-1301, 
Burns Stats 1033 (Anti-Red Flap 
Law). 

Iowa. — 193.') Code, Secs 12900- 
12909 

Kansas — 193,') Gen Stats Anno, 
Secs 21-301 -21 -.304 

Michigan — See Section 17n,>-4S 
Comp Laws, lO.if) Snpp (Aiiti-Ked 
Flap Law) 

Minnesota — Mason's Miiiiiesot.1 
Stats 1927, Secs 100,')7 -10000 

Montana — Res t ode of 19.3.3. 
Secs 10740-10744 See also See 
1074.3 (Anti-Red Flap Law) 

Nebraska. — Comp Stats 1920. rli 
28, Sees 28-815, .387 See also .See 
28-1104 (Anti-Red Flag Law). 

Nevada. — Comp Laws 1929, Secs 
10.300-103(!3 

Ohio. — Gen Code Anno 1937, Sec 
13421-23. 

Oklahoma. — 1931 Stats Ch 15, Art 
87, Sec 2673. Sec also Ibid Sec 2575 


(Anti-Red Flap Law). 

Oregon. — 1930 .3iin Code Secs 14-3, 
110-113 

So Dakota. — Comp Laws 1929, 
See .3()44 

Utah-Rei Stats 1933. Sec 103- 
54-3 

Washington — Reminptor Res 
!slat« .-tiiiio Secs 25(>2-23(i8 

Wyoming — Acts of 1919, Ch 76 
Alaska. — Acts of 1919, fTi 6 
Hawaii. — Res L.itts of 1935, Secs 
5«01 -.3004 

See Dowell, A lli--triry of Crim- 
inal Syndicalism T.euislation in the 
United States (TIt'i) 

79 New Jersey —PL 1902. pp 405, 
400, repealed L 1928. Cli 247, p. 441 
New York .McKinnt’s Code, Penal 
Ijiw, Sees 100, lol 

Pennsylvania —See Title 18, Chap 
1, Sec 0.1 (Anti-Red Flag Law) 

80 . Fiske s Kansas, 274 US 3,80, 
47 S Ct 005. 71 L Ed 1108 (1927). 
Whitney t California, 274 US 357, 
47 S Ct 641, 71 L Ed 1005 (1927); 
Stroniberg v California, 283 LIS ,359, 
.31 S a .3.32 75 L Ed 1117 (1931); 
State V Moilrn. 140 Minn 112, 167 
NAV 345 (1918) , Pcojile v. Llotd, ,304 
111 23, 130 NE 505 (1922), State v. 

lOl 
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It should be noted that a revolutionary strain, yrhich 
characterized the thoughts of early American leaders, has 


Steelik, 187 Cal 381, 203 P 78 
(1921), State v. Ilennesiy, 114 
Wash 351, 195 P 211 (1921); State 
V. Dingman, 37 Ida 253. 219 P 760 
(1923) ; State v rj>un(l.v, 103 Or 443, 
204 P 958. 206 P 290 (1922); Peo- 
ple ^ Riithenbcrft, 229 Mieh 315, 201 
NW 358 (1924); Berg V State. 29 
Okla Oim 112, 233 P 497 (1925). 
Commonwealth i Widovich. 295 Pa 
311, 145 A 295 (1929); State -v. 
Quinlan, 86 NJL 120, 91 A 111 
(1914), alTd 87 NJL 333, 93 A 1086 
(19151 , Gitlow V New York. 2.34 N 

V 132, 136 NE 317 (1922) aff’d 268 
US 652, 45 S Ct 625, 69 L Ed 1138 
(19251. 

In the foKowing eases the statutes 
were construed in connection with 
spceifio facts 

CaUforma.— Re McDermott. 180 
Cal 783 183 P 347 (1919) , People 

V Mnlle.T. 49 Cal App 597, 194 P 54 
(19201; Whitney v. Almeda County, 
182 Cal 114, 187 P 12 (1920); Be 
Wood, 194 Cal 49, 227 P 908 (1924), 
People V. Steelik, 187 Cal 361, 203 P 
78 (19211- People r. Wider, 35 Cal 
App 687, 204 P 410 (1921); People 
T. MeClernegen, 195 Cal 445, 234 P 
91 (1925); People r Wagner, 65 Cal 
App 704, 225 P 464 (1024) ; People 

V Thompson, 68 Cal App 487, 229 
P 896 (1924) ; People v. Taylor, 187 
Cal 378. 293 P 85 (1921); People v. 
Cox, 66 Cal App 287, 226 P 14 
(19241; Re Campbell, 64 Cal .App 
300, 221 P 9.52 (1923); People v. 
Wright, 66 Cal App 782, 226 P 952 
(1924) ; People v. Wat*. 87 Cal App 
81, 226 P 956 (19241 i People v. 
FtA^agan, 66 Cal App 268, 223 P 
loi4 (1924); Pec^le r. Johnson, 66 
Cal App 343, 228 P 634 (1924) j Peo- 
ple V. Batli^, 66 Cal App 1, 225 P 
762 (1924)1 People v, Tlinrman. 62 
Cal App 147, 216 P 394 (1923) ; Peo- 

les 


pie V. Thornton, 63 Cal App 724. 219 
P 1020 (1023) , People v, Leonard, 
66 Cal App 140, 225 P 461 ( 1924 ) ; 
People V. Lease, 52 Cal App 280, 199 
P 46 (1921); People v. Roe. 68 Cal 
App 690, 209 P 381 (1922); People 
V. Casdorf, 60 Cal App 106, 212 P 
237 (1922); People Whitney, 57 
Cal App 449, 207 P 698 (1922) ; Peo- 
ple Welton, 190 Cal 236, 211 P 
802 (1922); People v. Stewart, 68 
Cal App 621, 230 P 221 (1924) ; 
People .Tohaneen, 66 Cal App 343, 
226 P 034 (1924) , People v. La Rue, 
62 Cal App 276, 216 I* 627 (1923); 
People V. Erickson. 66 Cal App 307. 
226 P 6.37 (1924) ■ People v. Powell, 
77 Cal App 200. 2.10 P 311 (102.>} 
Idaho — State v Dingman, 37 
Idaho, 2.53, 219 p 760 (1923), Re 
Moore, 38 Idaho 506, 224 P 662 
(1924) In the Moore case it was 
contended that striking was sabotage 
within the meaning of the state 
criminal syndiealism act, but the 
court held to the contrary 

Iowa. — State y. Tonn, 106 Iowa 94, 
191 NW .530 (1923). 

Kanias. — Re Danton, 108 Kon 451, 
195 P 981 (1021) , State v. Breen, 
110 Kan 817, 205 P 632 (1922). 
State ex rel. Hopkins v. Industrial 
Workers, 113 Ksn 347, 214 P 617 
(1923) ; 

Michigan. — People v Ruthentierg, 
229 Mich 315, 201 NW .3.58 (1925). 

Minnesota. — State v Workers' So- 
cialist Pub Co. 1.50 Minn 406, 185 
NM' 931 (1921); State v Moilcn, 140 
Minn 112, 167 NW .345, 1 ALR 331 
(1918). 

Netrada.— R« Mnriarty, 44 Nev 164, 
191 P 300 (1820), 

New Jersey.— State r. (Juinlan, 88 
NJL 120, 91 A 111 (1914) afPd 87 
NJL 833. 93 A 1088 (1915); State 
T. Boyd, 86 NJL TS, 91 A 586 (1914). 
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borne little fruit in the direction of our law. The Declara- 
tion of Independence was essentially a revolutionary docu- 
ment. The second President of the United States openly 
stated that “The right of a nation to kill a tyrant in oases 
of necessity can no more be doubled than that to hang a 
robber or kill a flea,” “ while the third President, Thomas 
Jefferson, stated blandly: “I hold a little rebellion now and 
then is a good thing and as necessary in the political world 
as storms in the physical.” ** Abraham Lincoln’s belief in 
the inherent right of the people to destroy the existing 
government has become a commonplace. Nevertheless we 
have definitely adopted the theory that he who advocates 
the overthrow of existing government must run the gamut 
of the criminal laws.*’ 


Section 43. Riot and Inciting^ to Riot. 

At common law, riot was the concert of three or more in 
executing an enterprise, whether lawful or unlawful, in a 
manner so violent as to arouse the fear of people. The of- 
fense of inciting to riot was found in its tendency to pro- 
voke a breach of peace. Statutes in the several states have 
codified the common law definitions of riot and inciting to 
riot, but in some states the concert of two or more is suf- 
ficient to constitute the offenses. 


New York, — Oitlo'w y New York. 
234 NY 132. 1.36 NE 317 
aff'd 208 US G52, 4.') S Ct 62.). 69 1. 
Ed 1138 (1925) 

Oregon— State v Laundy, 103 Or 
44.1, 204 I’ 9.58, rehearing den 103 Or 
.503. 206 P 290 (1922) 

Washington. — State v Ixiwery, 104 
Wash 520, 177 P 3.55 (1018); State 
V Hemeasey, 114 1\ aali 3.51. 19.5 P 
211 (1921): State t Hastings. 11.5 
Waah 19, 190 P 13 (1921) ; State v 
Hemhelter, 115 Wash 208, 19(1 P .581 
(1921); State T. GibsoB, 116 \\ii«h 
612, 197 P 611 (1921) ; State r. Pet- 
tiiln, 116 Wash 689, 200 P 332 
(1921) ; State v. Cantwell. 119 Waali 
666, 206 P 362 (1922); State v. 
Stmalclink. 116 Wash 692, 200 P 


333 (1921' , Stale e\ rel. Lindsey v. 
Grady, 114 Wash 692. 195 P 1049 
(1921), State v McLennon, 116 
Wash 012, 200 P 319 (1921). 

81. Works of .John Adams. Edited 
by C. F. Adams, |). 130, 

88. Uritings of .Icllerson. by Fore- 
man, |i)> 296 207 

88. See People v GItlow, 268 US 
652, 46 S Ct C2.5, 09 L ed 1138 (1923). 
A general strike which is part of a 
plan to overthrow existing go\ em- 
inent is illegal People t. Lloyd. 304 
HI 25, 136 NE 605 (1922); Re.\ v. 
Russel, 10 BRC 830, 51 DLR 1 (Mani- 
toba, 1920). See also People v Bur- 
man, 154 Mich 150, 117 NW 589 
(1908). 


loa 
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Labor activities have come within the purview of the of- 
fenses of riot or inciting thereto, in a number of cases.** 
The issue which divides labor and capital in connection 
with these offenses revolves around the question as to 
whether employer or employee is responsible for the con- 
ditions which bring about the riotous conduct. Labor 
unions complain that the use by employers of armed guard.s, 
private detective agencies, labor spies and strike-breaking 
agencies have been greater contributing factors than law- 
lessness on the part of workingmen. It is also contended 
that provocative and illegal actions of local executive au- 
thorities have had much to do with riots asserted to have 
been incited by striking workingmen. In People v. Yuen,** 
the Court held inadmissible, evidence that deputies of the 
sheriff destroyed a new’s reporter’s camera and films con- 
taining negatives showing illegal methods employed by the 
sheriff and his deputies. The Court further hold that if 
the sheriff made any unlawful attack on the defendant 
pickets it -was the duty of the citizens to yield and to peti- 
tion the Courts for redress.®* 

Employers, on the other hand, have contended that there 
is generally no such thing as a peaceful .strike but that a 
strike is necessarily coupled in many instances with vio- 
lence and intimidation of non-strikers. It i.s further as- 
serted that picket lines are utilized for the purpose of pre- 
venting employees, hired by the employer to take (he place 
of strikers, from entering the plant. The larger picture, to 
continue the employer’s point of view, involves the em- 
ployees’ conception of a strike as the cessation of working 
without lo.ss of employment. Hence any act on the part of 
an employer designed to continue his plant in operation is 
met with unlawful resistance by employees whose concep- 


84. Sec People v, Bradley. 137 Cal 
App 225, 30 P(2d) 438 (19.14) ; Peo- 
ple T. Yaen, 98 P(2d) 4.1S (Cal, 
1889); Bolin v State, 193 Ind .102, 
139 NE 659 (1923); People v Brown, 
193 AD 203, 184 XYS 165 (1920); 
Bruua v. Imperial A«snr. Co 130 
iliac 450, 224 XYS 138 (1927) aff’d 
104 


223 AD 71.1, 227 NYS 777 (1928), 
State V HofTman. 199 XC .128, 154 
SE 314 (19.10). Seltat v State, 218 
Wi* 91, 200 XW 246 (193.7) 

85. 89 P(2d) 438 (Cat, 1939). 

86. See a]«o People v. Brown, 193 
AD 203, 184 NYS 165 (1020). 
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tions about rights in their job are at variance with the in- 
stitution of private property as that institution presently 
exists. 

The implications of the contending viewpoints surround- 
ing the causes of violence in connection with labor disputes 
have been revealed in the sit-doum strike and in cases which 
have arisen under the National Labor Relations Act. Pur- 
ther elaboration of the background against which industrial 
unrest must be understood will be found in subsequent sec- 
tions discussing the sit-down strike,” and the effect of em- 
ployees’ wrongdoing upon their right to re-employment un- 
der the National Labor Relations Act.*® 

Section 44. Unemployment Insurance Benefits. 

A law which would deny to emjiloyees whose employment 
has ceased in consequence of a labor dispute, the right to 
unemployment insurance benefits, is not a legal sanction 
as those word.s are generally understood. But such a 
law is novortlieloss as real a legal sanction as any other, 
being in effect a denial to enqilo^ees involved in a labor 
dispute of benetits generally accorded to others. Section 5 
of the Social Security Board Draft Bill, which has been 
copied sub'-taiitially by 41 of the 51 states and territories 
having unemployment insurance laws, provides as follows: 
“An individual shall be disqualified for benefits. . . . (d) 
For any week with respect to which the commissioner finds 
that his total or partial iiiiemployinent is due to a stoppage 
of work which exists because of a labor dispute at the fac- 
tory, establishment or other premises at which he is or was 
last employed : Provided, Tliat (his sub-section shall not ap- 
])ly if it is shown to the satisfaction of the commissioner 
that — 

(1) He is not participating in or financing or directly in- 
torestod in the labor dispute which caused the stoppage of 
work; and 

(2) He does not belong to a grade or class of workers of 
which, immediately before commencement of the stoppage. 


87. See section 106, infra. 


88 . See section 319, infra. 


105 
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there were members, employed at the premises at which the 
stoppage occurs, any of whom are participating in or financ- 
ing or directly interested in the dispute: 

Provided, That if in any case separate branches of work 
which are commonly conducted as separate businesses in 
separate premises, are conducted in separate departments 
of the same premises, each such department shall, for the 
purpose of this subsection, be deemed to be a separate fac- 
tory, establishment, or other premises." 

It will he seen that the bill makes no distinction between 
a labor dispute precipitated by a strike and one occasioned 
by a lockout. Again, no consideration is given to the vari- 
ous causes of labor disputes. In some jurisdictions the pro- 
visions governing the right to unemployment insurance 
benefits by employees engaged in labor disputes are not as 
drastic as those contained in the Social Security Board 
Draft Bill. Alabama, California, Delaware, District of Co- 
lumbia. Kentucky, New York, Ohio, Pennsylvania, Utah 
and Wisconsin are among the states which establish a 
maximum period of disqualification, after which unemploy- 
ment insurance benefits are paid to employees though in- 
volved in a labor dispute. In other jurisdictions, disquali- 
fication results only where the lalmr dispute was precipi- 
tated by a strike (California, Colorado, Kentucky, Ohio, 
Pennsylvania, Utah, District of Columbia), while in the 
states of Arizona, Montana and Utah, the provisions of the 
Statute are aimed at ascertaining whether the employees 
or the employer were responsible for precipitating the dis- 
pute. The contention has been made that all provisions 
disqualifying employees from receiving unemployment in- 
surance henefits where their work has ceased as a result of 
a labor di.spute should be repealed.” There is little likeli- 
hood, however, of their repeal. Employers subject to the 
uaemplojTnent insurance tax argue that the moneys which 
tbay pay in the form of taxation should not be disbursed 

SS. Flerst t Spector, Unemplof- tive Bargaining A Vneinploymeot 
mMit CSompentation in Labor Die- Legialation (1S38) 38 Opl L Bev 
{rate* (1840), 40 Yale L Jour 401, 8S8. 

408-401. See aleo Schindler, Collec- 

loe 
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among employees engaged in a labor dispute as a form of 
strike benefit. Again, it is asserted that the state ought to 
be neutral in connection with labor controversies. Finally, 
it is argued that unemployment is voluntary and not invol- 
untary where work ceases in consequence of a labor dispute. 

The entire subject is in its infancy. We may, however, 
hope for further clarification of the meaning of the term 
“labor dispute” in connection with unemployment insur- 
ance legislation. The increasing number of cases involving 
contested rights to unemployment insurance benefits have 
revealed unworkable generalities in present legislation and 
the need for more careful terminology in the light of the 
many novel situations.“ The general subject of unemploy- 
ment insurance legislation is not within the scope of this 
work. 


Section 45. Interference with the Employment Relation- 
ship. 

Prohibitions against enticement of servants contained in 
the English Statutes of Labourers provided for the common 
law a basis for the tort of third party interference with con- 
tractual relations.*' Early English cases held actionable, 
intrusions bv third parties upon business relations where 


90 Sec Fierst ft Spcctor, Unem- 
ployment Compensation in Ijibor Dii- 
piitcs (1040;, 49 Ynlc L Jour 461. 
409-489 

91. See Sayre, Inducing Breach of 
Contract (192.1) 36 Harv I. Ko\ 603. 
60.')-06 Anti-enticement statutes 
providing cither for cnminnl penaltv 
or private suit liy the acfprieved eni- 
jiloyer or Ixith are presently in efTeet 
in the fullouinp states .Vliilmiiiii 
Code (1028), Sees 398.'. 3987, .lih 
Stats (1019, Kirhy ft Castle), Sec 
6900, Fla Gen Loves (1927), Sees 
7160, 7107: Ga Penal Code (1920), 
Sees 123, 126; Ky Stats (1930, Car- 
roll), Sec 2601; La Grim SUts (1929. 
Marr), Sec S7; Idiss Code (1930). Sec 
900; NC Ck)d« (1931), Secs 4409, 
4470: 8C Code (1932), Sec 1314; 


Tenn Code (1932), Sec 7811 In 
some cases it is held that the third 
party is Imble to the master for en- 
ticinp the servant even thonpli the 
sonant lias theretofore broken the 
contract Tnrplcv ' State “9 Ala 
271 (1886); Morris v. Neville, 11 Lea 
271 (Tenn 1881) But contrary lioM- 
inps arc much more numerous 
Tucker v Stale. 80 Ark 436. Ill .8VV 
275 (1908). Park v. Depnest. 138 
Ark 86, 210 S\V 777 (1919) , Brough- 
ton V, State, 114 Ga 34, 39 SE 800 
(1901) ; McAllister v. State, 122 Ga 
744, 60 SE 921 (1905); Evans v. 
State. 121 Miss 252, 83 S 16T 

(1919) : Thompson v. Boa, 147 Miss 
1, 112 S 597 (1927); Waldrup v. 
State, 154 Miss 046, 122 S 771 

(1929). 
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the intrusions were tortious, as where they were fraudulent, 
defamatory or coercive.®* In Lumloy v. Gye,®* the exist- 
ence of “malice” was held sufficient to lay the foundation 
for a cause of action for interference with a term contract 
of employment.®* Later development of the law extended 
the actionable character of third ])arty interference with 
contractual relationships to at-will contracts®' and to con- 
tracts other than employment agreements,®* and the exist- 
ence of malice was held unnecessary, the Courts holding 
that lack of justification w'as sufficient even though no mal- 
ice was present.®’ Against this background labor unions 
were dealt witli by the common law. 


92 O.irrrt ^ Tnylor, Cto lac nCt~ 

(1(121) , Tarletrvn v McCauley, 

I’oakc 1 NP 2(1.') (1793), KeeWe v 
Hickenai'ill, 11 E.(st .174 (1700) 

93 2 Kll & Bl 210 (1853) 

94. “The sismificance of Lumlcy v 
Gyc Ilfs in its cvtcnsmn of the nile 
of li.ibilitv to n(in-torliou« nietliofls 
of indiiccniont.’’ Rest, Torts <ll>3‘li 
See 7f‘r)b 

95 .See Teniperton v Russel 

[18931 1 QBn 715, 728, Un.tcfl 

States Fidelity A Guaranty Co s 
Milloiias, 20G Ala 147. 89 S 732 
(1921) .lohnston Harvester Co v 
Mejiiharrlt, 9 Abb NC .393 (NY, 
18801 But sec Smith, Cnirial l»- 
aijcs in Labor Litigation (1907) 20 
Harv L Rev 253, 2G1-2C7, Savre, 
IndiKiii" Rrcai h iif Contr.act (1923) 
,36 Han 7, Rei 603, 701 

96. Sec Ternperton v Russel 

[18931 1 QBn 715 While the gen- 
eral rule hoMs that the tort of in 
ducing tlie breach of contract ap 
plies to all contract* (Burdick on 
Torts, 4th Ed p 472) it is held in 
some cases that, in the absence of 
fraud, dcLamation or coercion, only 
employment contracts are Uius pro- 
tected. Erswell v Ford, 208 Ala 101, 
94 S 07 (1922) ; McCluskey v Steele, 
18 Ala App 311, 88 S 3«T (1920): 
108 


Boyson V Thorn, ‘.18 Cal 578, 33 P 
492 (189,11 lachsoii \ Morg.in, 49 
Ind Ap)> 370. 94 NK 1921 (1911), 
Chatiibois A Marsliall \ Baldwin 91 
Ky 121, 15 .SW r>7 (1.891), Houlicr 
\ Macaulay . 91 Ky 1,1.'). l.'i S\V (>9 
(1891) , Glencoe 7. it G Co s Hud- 
son Bros Co. 13S Mo 4.39, 10 SIV 93 
(1807), Swam s lolinson, 151 NC 
93, 0.3 ,SF 079 (1999) S)eei'cr \ 
Baker, 22 ND 386. 134 N\V 716, .39 
LRAIN.S) 861, Ann Cos 1914B, 1189 
(19111, Banks \ 7-’.astorn Ry A 
I-uniber Co , 46 Wash CIO 90 P 
194.8 (1907), .lones i 1 eslie, 61 

Wash 107, 112 P 81 (1910) In 

England, (he rule .applies not onl,v 
to personal coiitrnrts hut to con- 
tracts gcTier.alh Teniperton a Ilus- 
-cl (1893), 1 (IB 71.5, 62 LIQI! 412 

The fart tliat the agreement al- 
legedly interfered with was legally 
unenforceable between the jiarties 
does not iifTect third )iarties' liabil- 
ity .3alfo Co V Kinnev, 10.5 N.7L 
345, 144 .4, 71.5 (1929), Uiee v. Man- 
ley. 66 NY R2 (187(1). 

97 . South Wales Miners’ Federa- 
tion V. Glamorgan Coal Co [19051 
AC 230, 255 “The real basis of the 
rule appears to be, not the tnalieious 
motive of the defendant, but the re- 
sult achieved, to wit. the inexcusa- 
ble invasion of the existing contract 
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Third party interference with the relationship of em- 
ployer and employee must be distinguished on the one hand 
from the case where the relationship has not yet been en- 
tered into, and on the other hand from the case where that 
relationship is bound by more tlian an at-will contract of 
employment. Unless these three situations are segregated 
for the purp-ise of legal analysis, the present labor law, 
which is considered in the books under the headings of “In- 
terference with employment relationships” and “inducing 
the breach of contract” cannot be slated with any degree 
of accuracy nor adequately comprehended, nor, of course, 
subjected to reasonable criticism. 

Different views may be taken in connection with these 
three situations. According to one view, the substantive 
rights attached to one situation may be different from that 
attached to the others. An employee’s right to seek em- 
liloyment would, under such a view, be considered an as- 
pect of the general right to a free and open market, an 
analysis of which right has heretofore been undertaken.*® 
An at-will eiui)loyment relationship without more would 
find its source of protection partly in the law of contracts, 
and iiartly in that branch of the law of torts which forbids 
intrusion upon a relationship which, but for such intrusion, 
would have continued. The substantive riglit, in other 
words, •would be a right qualitatively different and more 
valuable than the right which has been termed generally the 
right to a free and open market. The third situation, i. e., 
the contract of employment which goes further than the 
ordinary at-will contract, as where it coiilains provisions 
which labor ha.s, happily for itself, succeeded in covering 
with the shameful words “yellow-dog,” or where the con- 
tract is a term employment agreement, would involve the 
highest substantive right, a right differing from that in- 
voked either by the wmrkingman looking for a job, or tlie 
same w'orkingman employed under an at-will contract of 
employment. This, then, is the first view. A discussion of 

right of the plaintiff” Rylher v. ney & Son, 227 NY 418, 12.’i NE 817 
Lefferts, 2.32 AD 5r)2, 260 NYS «»() (1920) 

(1931). See also Lamb v. S Obey- 98. See sections 11-23, supra. 


loe 
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the legal implications of this view will be deferred to. a 
statement of the second point of view. 

Under this second viewpoint, the substantive right at- 
tached to the three situations considered is a common one. 
The difference in legal holdings is thus found not in a dif- 
fering substantive law, but rather in the contrasting bases 
of justification. A third person may, by reason of given 
circumstances, be justified in intruding upon and interfer- 
ing with one of the situations, when the same facts or cir- 
cumstances may be insufficient to justify like action in dis- 
regard of the other situations. 

It is difficult if not impossible to ascertain which of the 
two viewpoints the cases espouse. In 1927 Oakes, in his 
work on Organized Labor and Industrial Conflicts,*® stated 
that the problem was one which the courts made no general 
effort to resolve. An examination of the American cases, 
both those decided before the time Oakes w’rote, and those 
which have since been decided, has yielded no clarification 
of the subject. In part this is due to the reluctance of the 
courts to recognize in clear terms the e,xisteiioo of the gen- 
eral rigid to a free and open market. In greater jiart, per- 
haps, it is due to the fact that most of the litigation con- 
cerned with intrusion upon the employment relationship 
has involved the yellow-dog contract, thereby leading the 
courts to discuss the problem solely in terms of the employ- 
er’s rights in the employee’s observance of the employment 
contract and in third parties’ duty to refrain from inducing 
the breach of the contract. 

The Restatement of Torts has taken the position that the 
substantive right involved in all three situations is a single 
one, and that the variation in legal doctrine is to be found 
in the different issues governing justification. “The liabil- 
ity for inducing breach of contract,” it is stated,* “is now 
regarded as but one instance, rather than the exclusive lim- 
it, protection against unjustified interference in business 
relations. The added element of a definite contract may be 
a basis for greater protection; but some protection is ap- 
es, Section 257. 
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propriate against unjustified interference with reasonable 
expectancies of commercial relations even when an existing 
contract is lacking. The unjustifiable character of the act- 
or’s conduct and the harm caused thereby may be equally 
clear in both cases. The differentiation between them re- 
lates primarily to the scope of the privileges, or the kind 
and amount of interference that is justifiable in view of the 
differences in the facts.” It may well be doubted whether 
the law as actually worked out in judicial decision supports 
the view of the Restatement in the general manner in which 
the view is stated. However, the Restatement is probably 
justified in taking a clear position in an instance where the 
decisions loan to confusion.* 


Section 46. Interference with the Employment Relation- 
ship — Right to Look for Job and Rights in At-Will Em- 
ployment Contract Distinguished. 

Nevertheless it is well to point out that in several details, 
the cases distinguish, apparently in terms of substantive 


8. See Chapin, on Torts, p 42.0. 
tthoro the writer says “Strictly 
spcaUinp, the term ‘contractual 
n^lita' means riftlits secured by c.\- 
istinp contracts but in its larger as- 
pect, it may include rights to con- 
tract.” Also in piiiiit arc the wmds 
of Holmes, .1 , dissenting in May s 
Wood. 172 Maaa 11. 151 NE I'll 
(ISPS) “The next point is, Mlicthci 
the distinction taken for the defend 
ants between tlie claim for inducing 
persons to break contracts alreadv 
entered into with the plaintilf and 
that for inducing persons not to en- 
ter into eoiitiucls with the pl.iintifT 
can be aiistained and whether the 
latter claim is maintainahle in I.iw. 
I do not think that distineton can 
prevail. There was the same wrong- 
ful intent in both oases, wrongful be- 
cause DiaUeloua. There was the same 
kind of injury to the plaintiff It 
seems rather a fine distinction to 
say that where a defendant mali- 


ciousiv induces a person not to carry 
out a contract already made with 
the plaintilf and so injures the plain- 
tiff, it is actionable, but where he 
injures the plaintilf by maliciously 
preventing a person from entering in- 
to a contract with the plaintiff, 
which he would otherwise have en- 
tered into, it IS not actionable See 
also. Carpenter, Interference with 
Contract Uelations (1928) 41 Harv 
L Kev 728, 74l-74r. “It is sub- 
mitted thnt the authorities do war- 
rant tlic eoneluMon that there is no 
distinction taken between the two 
types of eontraets (term contracts 
and at-will contracts) as to the 
means of invasion. Mere persuasion, 
although it involves no method in it- 
self tortious is suQlcient to make an 
invasion actionable where there is 
no justification An important dis- 
tinction between the two is estab- 
lished. however, when it comes to 
justification.'' 
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rights, between the workingman’s right to seek a job in a 
free and open market, and the rights and liabilities of an 
employee employed under an at-will contract of employ- 
ment.” That an at-will contract of employment has special 
legal consequences and imposes definite liabilities is evi- 
denced by the rule that an employee may be enjoined 
from violation of a restrictive covenant contained in a 
contract of employment, even though the contract is one 
at will * Coming more to the point, it is the settled law 
that non-union employees discharged by reason of tlio 
execution of a closed shop contract have a right of action 
against the union (and likewise against the employer, if 
the logic of the situation controls, but in few cases has the 
employer been joined as a party defendant) for interfer- 
ing with bis right of employment ‘ Where tbe closed 
shop contract is legal, no right of action exists, to be sure, 
hut this is because there is justification and not for the 
lack of any substantive right.* In general, one employed 
under an at-will contract of emplo>rn(‘nt may sue to en- 
join third party interference.'' It has even been held 

3 Ihts, as has been said Neetioii Kev 347 
23, sirprai and will hereafter be em 5 See seetion 12, supra 
phaaired (this section), i» due in 6. Tlie of the closeij shop 

part to failure by the judiciary is considered in se\eral HOctiHiiH of 
clearly to recognize the wnrkin^^- this work See seetioim P7 loi, tu 
mans n^lit to a free and oj»en mar fra, dcalinc with the strike for the 
ket. and in part (see section 12, su- closed shop, and tlu* ninn,> poinls of 
pra) to concentration on empb»>crfl‘ view in eoniiection with the flo-Acd 
rights when employees complrtin of shop Section 111, infr.i, *5tiites the 
vron;;« legality of picketing niul soption 149, 

4 . Sliennan v l*fefTerkorn, 241 infra, of boycotting for tbe huiiic 
Mass 468 13.") SVl 368 (1022), Walk purpose Section 176 infra takcH up 
er Coal Ire Co v. Westernnni 273 the validity of rolloc-ti\c hargiiiiung 
Mass -> 64 . 174 XK 109 (1031) In agreements which provide for a 
some such a covenant is \ahd cloftcd shop 

if a period of notice of termination 7. Trna\ v Raich. 239 TK 33. 36 
is agreed upon, while in others it is B Ct 7, 60 I. Ed 131 (1913) See 
valid if there >b employment under also Blumenthal v. Shaw, 77 F 034, 
the agreftment for “some time,” See 23 CCA 600, 39 US App 490 (Cf’A 
WillictoB on Contracts (Rev Ed) see 3, 1897); Ijondon Guarantee 4 Acc. 
1^43. Note, the Enforceability of a Co. v. Horn, lOT HI App 365, 206 III 
Fromiie not to Compete after an Em- 493. 69 XE 520, 99 Am St Rep Ififl 
ployment at Will (1929), 29 Col L (1903); C3iipley v. Atkinson, 23 Fla 
11 « 
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that a labor union may be enjoined from persuading at-will 
employed workingmen to join the union and engage in 
labor activity, because such conduct seeks unlawfully to 
induce a breach of contract.® 

In Massachusetts an employee discharged because he is 
not a member of a union contracting for a closed shop has 
a right of action against the union, but apparently if he is 
discharged before execution of the closed shop contract 
and the contract thereafter executed, he has no cause of ac- 
tion ® The j\Iassachusetts view, to wliich most stales tacit- 
ly adhere, thus recognizes a distinction between the right 
of the workingman looking for employment and the right 
of the at-will employee. This is not to say that there is 
any logical basis for the rule which, on the one hand, per- 
mits a dischargi'd employee to seek redress against the 
consequences of the closed shop agreement and, on the oth- 
er hand, d(■nlo^ to a workinaman looking for emploiment 
a like remedy. Several reasons probably explain the pau- 
city of casi's invohing a workingman’s, as distinguished 
from an eniiiloyee’s power, to attack a closed shop agree- 
ment as interfering with his legal rights, but none of the 
reasons would seem to be persiia'-ive Partly the lack might 
be due to the fact that, with the exception of the fairly re- 
cent New York case of Williams v. Quill,'® closed shop 


2(10, 1 S 11 .'\ni St Ro|> .K.T 

(1SS7) , liiickp V riotliinj; CiittPit. 77 
.Mcl 2ii A ."id.), 1(1 LllA -108. 39 

.\ni St Rep 421 (1803), Perkins r 
I’cndli'ton. on Alp lOfi 3S \ di!. (10 
.Ain St Rep 727 {1S'I7>, Hienimii v 
I’nitcd Hatter*., 73 N-TL 729. Ol -A 
105, 0 LRA(.\S) 2.'>4, 118 Am St 

Rep 727, II -Ann Cus fillS (n'Oil), 

Moran v Dunphj. 177 .Mass IS.">. .lO 
XE 125, 52 T.R.l 11.5, 83 Am St Rep 
2811 (1001;, Roirj v. Donoraii. 188 
Maas 3.53. 74 KE 003. 6 I.RAtXS) 
899. 108 Am St Rep 499 (190.5) 

8 . Joiiag Glaaa Co. v. Glass Bottle 
Blowers Assn. 77 X.I Eq 219 79 .A 
202 (1910), Haskins v. Rojster, 70 
NC 601 (1874). Sec also Thacker 

[1 Tellsr]— E 


Coal Co V Buike, .>9 W Vn 253, 53 
SE 101 (l<Mn,) Tlie pcnerid rule, 
howeaer. asaiiines the contr.irv See 
Vai! liiilloii Pic.'is, Inc, t Caaej. 125 
M|.-e (!8'> 212 .XY.S 113 (1925) c/f 
Lamliert v Georma Power Co . 181 
Ga 621, 183 .\E 874 (1936) lioldmo 
a coinbiniition of eiii|iloyers to pio- 
cure the dis(h.'irs;c of at-will employ- 
ees non-actionable, and see also 
cases at sections 471-472, infra, 
holding combinations to blacklist le- 
gally iinasanilnble at common law 

B Sec sections 97, 170, infra 

10. 277 -VY 1, 12 XK(2d) 547 
(1938), api'cal diamiaaed 303 CS 621, 
68 S Ct 650 82 L Ed 1085 (1938) 
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agreements have never been held valid where they affect 
an entire industry in a given oommimity. The implica- 
tion of this point is that a workingman looking for a job 
cannot show that his right to a free and open market has 
been impaired to the extent that he cannot find employment, 
since the closed shop agreement does not affect the entire 
industiy. But this argument is a straw man because the 
employee’s right to a free and open market is a right which 
is entitled to complete freedom and not simply partial free- 
dom. Secondary boycott cases, holding that a third party 
may not be said to bo coerced where an alternative is left 
open to him retleet a similar fallacy.” A second reason 
might be that a workingman, looking for a job, could not 
succeed in enjoining further performance of the provisions 
of a closed .shop agreement because he would be unable to 
show that employer.^ would have employed him but for the 
closed .shop agreement. Hero, loo, has been set up a straw 
man because the argument would constitute a mi.sappre- 
hension of the employee’s right to a free and open market. 
That right is not one which depends for its vindication 
upon willing employers, hut is rather one which exists for 
the purpose of enabling the employee to secure willing em- 
ployers or to persuade them into willingness to employ 
him. It is probably true that the judiciary has not thought 
the question through, because the problem is one of those 
vanguards in labor law, the implications of which are as 
yet but dimly perceived.** As a matter of principle, the 
right of a discharged employee to secure redress against 


11. See Bcetinn l.iO, infr* 

12. “If, after obtaining, or seekiiig 
to obtain, emplojment in a simp, the 
master of that shop should be sub- 
jected to annuyances and molesta- 
tion, instigated by the proprietors of 
other printing shops, who combine 
to Mtepel, by such molestation and 

this one master printer, 
agnfaiet his will and wish, to ex- 
elnde the c^eratire from employ- 
ment, this pperative, in my judg- 
ment, would have a right to an ac- 
>14 


tion at law for damages, and would 
hare a riobt to an injunction if jus 
case presented the other ordinary 
conditions upon which iiijiiiictions is- 
sue. But the common law eoiirte 
have not had time to speak distinctly 
on this subject as yet, and it is 
necessary to be cautious in dealing 
with a subject in which both courts 
of law and courts of equity as yet 
are feeling tlieir way.” .lersey City 
Printing Co. v. Cassidy, 63 SJ 
750. 53 A 231) (1002). 
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the consequences of a closed shop agreement should be 
equally as great as but no greater than the similar right 
of a workingman looking for employment. In both cases, 
the right is dependent upon the validity, in the light of pub- 
lic policy, of the closed shop agreement. 

In general, the present law governing third party inter- 
ference with pre-contractual relationships is different from 
that governing like interference with contractual relation- 
ships. Third party intrusions upon pre-contractual rela- 
tionships is actionable only where fraud or unfair compe- 
tition accompanies the intrusion.’® In Union Car Adver- 
tising Co. Inc. V. Collier,’* the New York Court of Appeals 
reversed a judgment entered upon a verdict for the plain- 
tiff in an action to recover damages for the defendants’ in- 
terference with a contract which the plaintiff allegedly 
would have made with a third party but for the defendants’ 
interference, holding that the evidence of actionable inter- 
ference was insufficient, and that a new trial should be had. 
The decision is a leading case upon the subject The court 
said : “To entitle the plaintiff to recover in an action like 
this, it must prove that it would have procured and received 
the contract but for the wrongful and illegal interference 
of the defendants. That the defendants interfered there 
is no que.stion. Of course they did They were competi- 
tors, and they interfered successfully to themselves. They 
fought the plaintiff at every’ point, no doubt bringing much 
influence to bear in their favor. The interference of a com- 
petitor creates no cause of action. The thing the law looks 
for and seeks to redress when found is fraud, deceit, false 
charges made against the competitor. . . • The courts 
rightfully extended the arm of the law to reach one who 
deliberately interfered with an executed contract (Lumley 
V. Gye, 2 E. & B. 216), since which time they have gone a 

IS. T. Blocde, 202 F 7 (CCA Andrews, 107 Mich 33, 64 NW Sfll) 

4, 1012); Skene v. Carayenis, lO.'l (1896); L'mon Car AdTeTtisins Co. 
Conn 708, 131 A 4B7 (1920), Deb- Inc v. Collier, 203 NY 380, ISO NE 
nam v. Simonson, 124 Md 3.14, 92 A 463 (1934) 

782 (1808); May v- Wood, 172 Mass 14. 293 NY 386, 189 NE 463 

11, 61 NE 191 (1898); Morgan v. (1934). 


115 



§ 47 Labor Disputes and Collective Baiioaininq 


step further and mulcted in damages him who does the 
same thing to one w’ho would have received such a contract 
but for the illegal interference.” 


Section 47. Interference with the Employment Relation- 
ship — Right in At-Will Employment and Employment 
Contract Distinguished. 

It may also well be doubted whether the substantive right 
to non-interference by third parties which results from a 
contract of employment is the same as that vhich results 
from the ordinary at-will employment.’* With limited ex- 
ceptions, it is the geneial rule tliat a tort is conmiilted by 
interfering with the performance of form eontracls.’® An 
outstanding exception to tlie rule holding sictionahle third 
party interference with contracts which are not at-will re- 
la ticw'-hip-' arv contract.-? to marry.^’’ A group of theatri- 
cal associations wore held in the English case of Brimelow 
V, Casson'* to he {lo.ssessod of justiticatiou to indiieo Iheatro 
proprietors either to break contracts with a theatrical man- 
ager for the use of their theatres, or to refuse to enter into 


15. The term “contr.iet of employ- 
ment ’ as (iseJ in the text l« meant 
to nirUnle both a term <ontr.iet iiml 
the yellow -doj: eontrait and tlieae 
two forms of contractual arranire- 
ments are distint-’ui.slied from the at- 
xrill empl'ixment relationship 

16. Wc-tinghouep Elee. & .Mfi.’ Co 
T. Diamond .State Eilier Co , 2i>S F 
121 (DCD Del, 1!)20), Speirj t 
Hutchinson Co v rnminir I'i'l E 
.306 (IX'XD XY. 1012) , lutomolnl., 
Ina Co X' Guaranty Seeuriti t orp 
240 F 222 (DCSD XY, 1017 1 . led 
Sugar Refining Co t. U. S 
Equalization Hoard, 268 F STo (DC 
SD NY, 1020>; Iloguc V. Sparha, 146 
Ark 174, 225 SW 291 (1020); Km 
ploying Printers club v Dr Blosser 
Co., 122 Ga 509, 50 SK 35.7 ( 100 .-.); 
Doreiuu* x Hennessy, 176 111 BOH, 
52 XT: 024, 54 XE .524, 4.7 I.RA 707, 
68 Am St Kep 20.7 (1898); N’ulty r. 

lie 


Hart Bradshaw Dumber & Grain ( o 
116 Kan 416. 227 1' 2.'i4 (I921|, 
Fnedberg. Ine v Me(,lary, 17.7 Ky 
579, 191 SW 7(Hl (1917 );' Tracey x 
Osborne. 22(i Mass 2.7. 114 X'K 979 
(1917). Gonrulea x' Kentucky Derby 
Co.. 197 AD 277, 189 N7S 7ft7 
(1921), Bowen v Speer, 106 SW 
118.7 (Tex CiX' App, 1911), Smger 
.Sexxio" .Xlarliinc Co v Land, IHfi Wia 
.570, 203 NW ,790 (1927), 1 haeker 

Coal A. Coke Co x Hnrke, 79 W Va 
2.53, .5,7 SE 101 (190(1) 

17. Overhiiltz V Row, 1.52 Iji 0, 
92 S 716 (1922); Homan \ Hall. 102 
Neb 70, 165 XW 881 (1917), Guida 
V Poutrelh, 114 Misc 181, 186 NYS 
147 (1921); Stifller v Boehm, 124 
Mine 55, 206 XYS 187 (1924) See 
alao Fredenburg v Kredenburg, 160 
Miec 525, 288 NYS 377 (1930). 

18. (1924] LR 1 Ch 302. 
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contracts with him, where the associations acted to prevent 
the theatrical manager from further failure to pay chorus 
girls a living wage as a result of which they were obliged 
to resort to miscondncl and prostitution to supplement their 
earnings.^'’ The generality holding third parties liable 
for inducing the In each of a contract which is something 
more than an at-will ariangement has been held true in 
cases involving laboi clisjiutL's. Strikes which cause a breach 
of contract hai’o been held illegal under two sets of circum- 
stances. In tlie first, the strike is called in violation of term 
contracts of emplo>meiit entered into liy the emiiloyer with 
his emjiloyees individually, and in such case tlie strike is al- 
most universally held illegal both because constituting a 
breach of agreement and beeause the eomhination evidences 
a recipiocal iiidiiccnient to the hieaeii of the agrecment.“ 
In the second, the strike is called against an emjilover under 
contract witli a tliird party. Here, there is a split of au- 
thority, some courts holding the strike illegal because in- 
ducing the lireach of a contract*' while other courts hold 
it legal eitlier upon tlie tlieory of justification or the view- 
point tliat the strike doe'-, not liave it^ juirjiose inducing 
the hieacli of any contract** Pickiding and boycotting 
have Mniihuly been enjoined, whmc the elfecf thereof is 
to induce if not to coerce tlie breach of a contract,** but 
in New York the rule is ditTerent *^ and generally, the new 
view which appears to ite eniorgmg, tliat picketing is the 
exercise of tlie right to free speech,** would affect the pres- 
ent law 

Tlie bona fide exercise of tlie right of competition, though 
insiiflicieiil to justify inducing tlie breach of a term contract 
of employment,’* is .sufficient to render non-actionable the 


19. .Si'c hUii Li’Ciis ^ Mnirolti-, 11'* 
111 Api) f>7 IlllOtii Mi-( iiiiii \ Wi'lll. 
2S Mo Ai'p ^17 (ISSs’l, .\t(ri(ls'c ' 

lAiiiiiioi,.', .\i) 101, 2r>n xvs 2.17 

(10;t2) , Rost. Torts (IH.'I!'). Soos 
709-772, Sayro, Tiidiioinp Bioai'li of 
Contract (192.1), .TO Harv I. Ri'V 003, 
OT.O-flSO, Cai [Hiiitor, Inteiforeiice 
with Contract Relations (1028), 41 


Har\ I, Rc\ 728, 748-754 
80 See ‘■(■"tion SO, infra 
81 . Sop section 80, infra 
88 Soe section 80. infra. 

23 . See icrtiona 130, 149, 103, in- 
fra 

24 . See section 131, infra 

85 Sec sections 134-140, infra 

86 See eases, supra, note 16. 
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interference with an at-will relationship.*’ 

A labor union has generally been held to be unjustified, 
as heretofore stated, in seeking to induce the breach of a 
term contract of employment. Only one court, the New 
York Court of Appeals, has as yet refused to indicate a 
position with respect to the question as to whether a labor 
union is privileged at common law to induce the broach of 
a term contract of employment by persuasion exorcised 
upon the employee. In Exchange Bakery Co. v. Rifkin*’ 
that court expressed the possibility of recognition of such 
a privilege in the following language; "There is as yet no 
precedent in this court for the conclusion that a union may 
not persuade its members or others to end contracts of em- 
ployment whore the final intent lying behind the attempt is 
to extend its influence.” The court failed to state, however, 
whether it meant by "contracts of emplojTncnt,” yellow- 
dog contracts or individual term contracts. In a later case, 
Interborough Railroad Transit Company v. Lavin,** the 
court erapliasized its refusal to take a position in the mat- 
ter as concerns “term contracts,” as follows; "This court 
has not yet been called upon to decide whether employees 
may lawfully he urged to make a choice in breach of a defi- 
nite contract. We do not decide that now.” Nor has the 
court as yet decided the question. 


Section 48. Interference with the Emplo 3 rment Relation- 
ship — Inducing the Breach of Contract; the Yellow-Dog 
Contract. 

The typical yellow-dog contract is an at-will employment 
agreement which contains, in addition to the usual provi- 
sions for emyiloyment, the following three provisions; (1) 
a reprex-ulation by the employee that he is not a member 


87. See K emp V niYiftiofi Xo. 241, 
266 HI 21.? to NE 389, Ann Ca» 
1613D, 847 (1912); Berry v. Dono- 
ram iS* Mass 74 NE flO.?. 5 
tBAfNS) KtK). 108 .Im St Rep 4)m, 
3 Ann Cn* 7.7S /lyo.'j) See also 
Hitchtnan Coal A Coke Co. v. Mitch- 
ell, 246 US 229, 38 8 Ct Co, 62 L Ed 
lift 


260, Ann Cas 1918B, 4fll. LR.4191SC, 
497 (1917). Accord Rest , Torts 
{1939) Sec 768. 

88. 246 NV 260, 167 NE 130 
(1927), rehesriny denied 245 NY 061, 
167 NE 805 (1927). 

ra. 247 NY 66, 169 NE 863 (1928). 
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of a labor anion; (2) a promise by the employee not to 
join a labor union; (3) a promise by the employee that, 
upon joining a labor union, he will quit his employment. 
The employee’s representation that he is not a member of 
a labor union at the time of the commencement of his em- 
ployment has not been the subject of any legal consequen- 
ces. “The essential element in such a contract is the prom- 
ise on the part of the worker not to become a member of 
the union so long as he remains in the service of his em- 
ployer.” It was estimated that in 1930 more than a mil- 
lion workers were bound by yellow-dog contracts. While 
no similar recent estimate has been made, it is fairly 
safe to say that the present number of employees bound 
by yellow-dog contracts are much less than one million. 
Anti-injunction legislation and anti-yellow-dog legislation, 
coupled with National and prototype State Labor Rela- 
tions Acts have made of yellow-dog contracts legally mean- 
ingless documents. 

In Ilitchman Coal & Coke Co. v. Mitchell a labor union 
was enjoined from seeking to induce employees bound by 
yellow-dog contracts to join a union, upon the ground that 
such attemiited inducement constituted the tort of know- 
ingly seeking to induce the breach of an emploATnent con- 
tract. Both before and after the nitchman case labor con- 
tinued to contend that it had a right to organize among em- 
ployees bound by yellow-dog contracts. As a first reason 
for its position labor alleged that the employment being 
a mere at-will relationship, there was no consideration for 
the j ellow-dog provisions But the Io< 4 ic of the common law 
doctrine of consideration was against the point because ade- 
quacy of consideration, with inapplicable exceptions, is not 
the subject of legal inquiry under ihe common law. A sec- 
ond reason was that the contract was procured through 
duress but here, too, the background of the common law was 
unfavorable to the argument because disparity of bargain- 

80. Fuch*, Labor Contract, 8 Knev 191 8C, 497 (1917). See also Eagle 
of the Soc. Sci. (mS), pp B.tfl. «:n Glass &. Jtfg Co. v. Rowe. 245 US 

31 . 246 US 220, 38 8 Ct 65, 62 275, 38 S Ct 80, 02 L Ed 280 (1917). 

L Ed 260, 4nn Caa IPISB, 401, LBA 
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ing power has never been the basis for a holding of duress 
at common law.®* 

For a third contention, labor called upon the analogy 
of competition. If competitors were justified under the 
common law to induce the breach of an at-will cmplojunont 
relation.''hip, labor unions, it was argued, should likewise 
be justified in soliciting union membership among employ- 
ees covered by yellow-dog contracts, because labor unions 
compete with the employer in the distribution of profits. 
In the Hitehman case the Court thought htth* of the argu- 
ment, saying: “Defendants’ acts cannot be justified by any 
analogy to competition in trade Thev are not competitors 
of plaintiff; and if they were their conduct exceeds the 
bounds of fair trade Certainly, if a corn])eting trader 
should endeavor to draw custom from his rival, not hv of- 
fering lietter or cheaper goods, employing more competent 
salesmen, or displaying more attractive advertisements, 
but by persuading the rivals’ clerks to de.scrt him under 
circumstances rendering it difticiilt or embarrassing for him 
to fill their places, any court of e()uity would grant an in- 
.pinelion to restrain tlii.s a.s unfair competition.”®® 

Labor’s fourth reason contended for was the analogv of 
the right of experts or friends to advise without liability, 
against furtlior performance of onerous eontraets. As 
stated tiy an analyst of the subject “( tne may well ask, 
if a parent, in order to promote the best interest of the child, 
can advi.se the child to break a contiact or, if a doctor with 
a similar motive can advise his patient to break a eontraet, 
or a lawyer his client, why is it illegal for a trarle union 
officer holding a fiduciary po.sition and entruslixl with the 


32. The rontentioii advaiiiec^ b\ 
PiDphners that rtilleetive baipaiiiiiii; 
agreemnita wire toid for dureaa. as 
where they were entered into to set- 
tle A strike calh'd at a time whii-b 
rendered the employers powerless to 
reciat, ha* similarly been overruled 
See sevtien lOi, infra 

The analogy of competition 
ha* been contended by some autbor- 

i«o 


ities and in some eases to lie a jus- 
tip inj; feature of labor activity. 
Case* Bpprn\in(r of the analogy of 
comfwtitioii are found at section 7.1, 
infra. The analojry ie discussed in 
general more fully infra, at section 
76. 

34. Sayre, Inducing Breach of Con- 
tract (1923) 36 Harv L Rev 663, 684. 
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duty of advising union memhers for their best interests, 
similarly to advise acts which, in fact, constitute breaches 
of contract.” This argument, however, has not made much 
of an impression upon the courts. In South Wales Miners’ 
Federation v. (Ilaraorgan Coal Co.,®‘ the court concluded its 
statement of the labor union’s position here discussed with 
the remarks: “My lords, this contention was not based on 
authority, and its only merits are its novelty and ingenuity.” 

For a fifth argument, labor asserted that union organiz- 
ers had a right to induce membership among employees 
though bound by yellow-dog contracts because unions had a 
legally recognized right to organize. It is illogical to give 
to labor with one liand the right to organize, so the argu- 
ment runs, and then to take it away with the other by giv- 
ing such effect as was given in tlic Ilitcbman case to the 
yellow-dog contract. The argument was made in the Hitch- 
man case hut tlie court di.sposed of it by saying that it in- 
volved a “cardinal ciror” in the assumption “that the right 
to organize wa.s absolute, whereas in truth, like other rights 
that e.xist in civilized society it must always be exercised 
witli rcasonalile regard for the conflicting rights of others.” 

Finally, labor complained that the implications of the 
holding in the Ilitchman ca.se were not being ap))lied to em- 
ployers and labor unions alike In Xolan v. Farmington 
Shoe Mfg. Co.,®’ the suit was liy a labor union to restrain an 
employer from further exacting yellow-dog contracts from 
employi’cs with knowledge tliat they were bound by agree- 
ment with the union not to enter into such contracts. The 
court di.smissed tlie bill of complaint partly because the evi- 
dence failed to disclose that the emjiloyer A\as aware of the 
provisions contained in the union’s constitution which for- 
bade members of the union to eitter into yellow’-dog con- 
tract, and partly because, to quote the language of the court, 
“the shoe workers’ protective union cannot, by incorpora- 
ting inconsistent provisions into its constitution or by con- 
tract with its members curtail or abridge this right of the 

85 . House of Lords [1905] AC 239 36 25 F(2d) 908 (DCD Mass 

1928). 
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employer.” The Hitchman case was held inapplicable to 
the situation.” 

Labor’s point of view has had fairly little effect upon 
the common law as distinguished from the legislative de- 
velopment of the subject. Most of the cases, both of Fed- 
eral and State Courts, have held in accordance with the 
Hitchman case®® In Callan v. Esposition Cotton !\Iills,®® 
the court went so far as to hold that where an employer 
posts on Ills premises a notice stating that his shop is non- 
union, an implied contract is thereby otTected between the 
employer and liis employees equivalent in terms to a yel- 
low-dog contract. Hence labor organizers may be enjoined 
from organizing among the em])loyec.s of the shop, because 
the organizers would be seeking to induce the breach of 
contract. Dr. "Witte, in his work on “The Government in 
Labor Disputes” has noted that "A further cramping n.se 
of yellow-dog contracts is the practice of getting profes- 
sional strike breakers temiiorarily employed during strikes 
to sign them so as to enable the employers to get injunc- 
tions prohibiting all picketing and all interference with the 

37. See «lso Xew Knpinnd Wood 1910) , KIlio Co v McBritle .’1 Law 
Heel Co v Nolan, 167 NK 32.1 (Mesa & Labor. 1)1.1 (Masa 1921). Sf>rin)^“ 
1929) . Sears. A New Le(r»l Problem field Foiinilry Co. \ Campbell, 3 Law 
in the Kelations of Capital and Ijibor & Labor, 2.10 (Jluss 1921), Currier 
n92);) 74 I DIV of Pa L Rev 52.1. & Sons v International Moulders’ 

38 Patton v. United States, 288 Union of North Amenea, 93 \.1 Eq 
F 812 (CCA 4, 192.1), Keeney v. 61, 115 A 66 (1921) ; Seliafer v. 

Borderland Coal Corp. 282 F 209 Internat’l Pattern Makers Jjeapiie, 2 
(CC.A 4, 1922), Montgomery \ Pa- Law A. Labor, 188 (Sop Ct Ohio 
cific Elertrjc Kj Co 2-58 F 382 (CCA 1920) ; Onemuhoning Creek Coal Co. 
9, 1919), Ilayer i Alpha Pocahontas v Brojdi}, .9 I,aiw & Labor, 274 
Coal Co 282 F -270 (CCA 4, 1922), (Coma PI Pa 192.1), Nashiille Ry (t 
Internat'l < )rjtani74ition, U. M W. A. Light Co v Law.son, 144 'leTiii 78. 279 
T. Lcevale Coal Co 286 F 32 SW 741 (1921) , State v Bittner, 102 

4 , 1922), Internat'l Organir,atinn, U WVa677, 136 .SE 202 (1926) , Algon- 
M. W. A, r Carbon Fuel Co 288 F quin Coal Co. v. 3 Law li; 

1020 (CCA 4, 1923); C3gy T. Lewis, Labor 257 (W Va 1921); Altirer v. 
1 Lauf * Labor, No. 8, p. 8 (PC13C Intenufl Urganiaation, U. M W. A., 
Ind, 1919); Rue, Barton & Falea 6 Law &. Labor, 123 (CCA W Va 
Macbfno, etc. Co v Willard. 242 1923) ; Trade Press Pub. Co. v. Mil- 

Mass SSO, 136 NE 620 (1922), Na- waukes Typographical Union, 180 
tional Equipment Co v. Donovan, 1 Wit 449, 193 NW 607 (1923). 

Law dt Labor, No. 10, p. 9 (Mass SB. 146 (3b 116, 99 SE 300 (1910). 
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plaintiff corporation or its employees.” “Law and La- 
bor,” the official organ of the League for Industrial Rights 
and generally known to be particularly favorable to the 
employers’ points of view, openly criticized the employment 
of yellow-dog contracts.®* 

In American Steel Foundries v. Tri-City Central Trades 
Council,®* however, the holding in the Hitchman case was 
clarified if not modified or partly reversed. Speaking of 
the activities of the union which the holding in the Hitch- 
man case was alleged to have proscribed, the Court in the 
American Steel Foundries case said as follows : “The plan 
thus projected was carried out in the case of the complain- 
ant company by the use of deception and misrepresentation 
with its non-union employees by seeking to induce such 
employees to become members of the union contrary to the 
express term of their contract of employment that they 
would not remain in the complainant’s employ if union 
men and after enough such employees had been secretly 
secured suddenly to declare a strike against complainant 
and to leave it in a helpless situation in which it would have 
to consent to be unionized. . . . The unlawful and de- 
ceitful means used were quite enough to sustain the deci- 
sion of the court without more.” x\s thus qualified, the 
Hitchman case became the springboard for holdings to the 
effect that a labor union could not be enjoined from peace- 
ful persuasion intended to induce the unionization of non- 
union emiiloyoes though covered by yellow-dog contracts 
of employment.** Nevertheless, in International Organiza- 


40 . Witttf The Uoverniiient in fji- 
bor Disputes (1932), p. 22-1 

41. 2 Law and Labor lOG (1020) 

42 . S.ir I'S IHS, 12 S Ct 72. G« L 
Ed 180, 27 .4LT1 Ofin (1021) 

43. Bittner v West Va I’ltl-biiiKh 
Coal Co. 15 F(2d) r..'.2 (CCA 4, 1«28), 
Gasaway v. Borderland Coal Corpo- 
ration. 278 P 66 ((XA 7. 1921); E\- 
changc Bakery v. Rif kin, 24.'i XY 2S0. 
167 NE 130 (1927) : Intprborough 
Rapid Transit Co. v. Lavin. 247 NY 
6S, 169 HE 863 (1028); Iai France 


Electriral Const A Supply Co v In- 
ternational Brothorhood. 108 Ohio GL 
140 NE SOO (102, 3); Boldt Construc- 
tion *Co V I’niti'd Brothel hood of 
Carpe iters 31 Joiners, 3 Law 3: La- 
bor, 227 (Comm Pleas, Ohio, 1021), 
Kilby Mfg. Co. v. Local No. 21 S, a 
Law A Lahor, 93 (Ohio App, 1022) ; 
Kraeiner Ifosiery Co. v American 
Federation of F. F, H W 305 Pa 
20G, 167 A 588 (1931). 

What is a “term contract of em- 
ployment’’ such as to preclude lalxir 
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tion, U. R[. W. A. v. Red Jacket Oonsolidaled Coal & Coke 
Co.,** a drastic injunction was is.suod restraining: labor 
unions from organizing: activitie-s of any and all kinds 
among employees bound by yellow-dog contracts. The 
equivocal position in which labor unions thus found them- 
selves in sjnte of (he holding in (he American Steel Foun- 
dries case made the yellow-dog contract one of tin' fir.st lines 
of attack by the labor movement. Enactments which made 
execution by an enpiloyer of a yellow-dog contract as a con- 
dition of employment a criminal offense, were declared un- 
constitutional by state and federal courts,** but state and 
federal anti injunction legislation has already met witli a 
different fate. Statutes affecting the yellow-dog contract 
are stated and considered, and will be found hereafter in 
this work.*® 

Section 49, Existence of War. 

The existence of war or the national emergency incident 
to a jiost war reconstruction era ha'' been held to coii'titute 
a bar to strikes, picketing and boycotting*’ In all the re- 

utiiDn per'^uasion and what «n thp In La Vnmc Klci ti if.il C mi't <k 

other hand is an "at-wiIl velh>« dog Siipplv ( <> t Intiiii.it loiiiil Rinllicr- 

eontr.ut" such as to permit like (ler- hood (supra), the euritrjrt gate lln* 

pua'ioii'' an olwtruclion to nni- einplojer an option to leiiiiiniite 
ononi and for the purfKiee of ohviat- ii[>iiii a niiiiiher of dajs’ nolne llie 
ing the rule holding that labor iiiii tasc was lirhl to be one imnKiiig 
ons m.iy rirpanire among non union simply an at will 3 clluw dug contract 
emplooei's e\eii though cohered by of employment 

at-will yellow -dug contracts, the In- 44 18 l■'(2d) 83!) (PCX 4. 1927), 

terhorough Rapid Transit Compiinj cert, den 27.'i T/.S S.'ltl, 48 .S Ct .31, 72 

entered into a purported two sear I. Ed dl.l (1928) 
contract of emjihoment with one of 45 Sec supra, scition 2o. 

competing unions The coiup.in}', 46 .Sec infra, chapter 24. 

however, reserved unto itself an op 47 . See Wagner Mfg (o v Plat 

tion to terrninute the contract iit anv Ixalge, 252 ]■' 5!)7 (DC ED ,Mo, 1018), 
time. In Interborough Rapid 1 raiisit Kroger Groc & Raking Co v Retail 
Company v (.reen, 1.31 Mise .582. 227 Clerks International Proteetne Asao- 
KYS 258 (IT'S) the court held the datlon 2.50 F H|tO (DC ED .Mo 1018), 
case governable, in vieve of the com- United States v Tlayea, decided iin- 
pany*s reservation of the option to der the Lever Food and Fuel Act of 
terminate, by the rule holding ialair November 8. 1919, cited in Bing, War 
unions blameless in seeking members Time Strikes and Their Adjustment 
among non-union employees gov- (NY 1921, p 1.5.5) ; Fannon v. United 
erned by at-will yellow -dog contracts. States, 27C F lOfl (CCA 9, 1921) t 
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ported cases involving the enjoining of labor activities be- 
cause of the necessities of war or the reconstruction period 
following the war, the industries involved had direct rela- 
tion to the National defense or the National welfare. Thus, 
for example, in Rosenwasscr Bros. v. Pepper,** the strike 
involved a shoe manufacturing establishment, 80'/o of 
whose output was being manufactured for the United 
States government. In Wagner itlfg. Co. v. District 
Lodge,** the plaintiff was engaged in manufacturing muni- 
tions for the government, while in Kroger Grocery & Bak- 
ing Co. V. Retail Clerks International Protective Associa- 
tion** the plaintiff was an owner of perishable food prod- 
ucts and the court invokcal the 1917 Food Conservation Act 
of Congress to Justify its holding. It has. however, been 
held tliat a strike in a munitions plant which has, as its 
purpose and elfect, the prevention of further manufacture 
of munitions designed for shipment abroad to a belligerent 
is illegal under the Sherman Act, although the United 
States government was at the time a neutral “ 

The carrying on of war involves a national emergency 
of a kind wliicli necessarily renders nnwi->e, further contin- 
uation of the normal pc'acelime development of indii.strial 
relations Few, even labor leaders, will deny the necessity 
for a ditferent labor law governing a nation engaged in 
war. Blanket illegality of labor activity, however, without 
substitution of muehinery designed to protect workingmen 
in connection with wages, hours and other conditions of 
employment, is neither the equivalent of social justice nor 
the proper means of achieving the maximum amount of 
efficiency among workingmen expected to cooperate in the 
face of the emergency. War lime industrial relationship 
is the responsibilitv of executive antliority. An analysis 
of the method by which the United States Government 

West Va. Trartion Co v. F.lm Grove «. 2.>2 F .inT (DC ED Mo. 1018). 

Min Co 25,8 F 772 (DC ND W Va. SO. 250 K 890 (DC ED Mo, 1918) 

1918), Roecn-ttasser Bros v. Uei'I'i'r, 51 V S v Rintelcn, 21.8 F 793 

104 Mine 457, 172 NYS 310 (1918) (DC SD Nl, 191C), aff’il sub noni 
48 . 104 MUc 407, 172 NIS 310 Lamar v. U. S. 200 F 6(11 (CCA 2, 
(1918). 1019)- 
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dealt -with the labor problem during the World War "will 
indicate the manner in which the Government has handled 
the causes and effects of war time industrial strife and it 
will, likewise, indicate some necessary measures to be taken 
to obviate some of the shortcomings which were thereby 
revealed. 

Entry of the United States into the World War was at a 
time when causes of industrial unrest existed in the form 
of a generally low wage level, a generally high hours-of- 
employment level and a settled opposition on the part of 
employers to unionism. One of the first tasks of the Unit- 
ed States Government was the construction of cantonments 
and in connection with that task the first War National 
Adjustment Board was created which was known as the 
Cantonment Adjustment Commission. Later, army avia- 
tion fields, storage facilities and navy shore construction 
were placed under the jurisdiction of the Commission and 
the name of the Commission changed to the “Emergency 
Construction Commission.” In general that Commission 
ascertained the proper wage level by examining the provi- 
sions of bona fide collective bargaining agreements in the 
industries involved. Shipbuilding necessitated the ap- 
pointment of another board, which was known as the 
“Shipbuilding Labor Adjustment Board” and which was 
supplemented by the “Industrial Relations Division” of the 
Emergency Fleet Corporation. Shipping was handled by 
a “Marine and Dock Industrial Relations Division” which 
cooperated with a “National Adjustment Commission” in 
the settlement of labor conditions for dock workers in gen- 
eral. A threatened strike at the Port of New York called 
forth a settlement and the creation of the New York Har- 
bor Wage Adjustment Board. Then in September 1917, 
the “President’s Mediation Commission” was appointed 
by Presidential Proclamation to deal with other industries. 
“Th0 industrial troubles of a packing plant in Chicago, of 
^ iiunes and lumber fields of the west, of street railways, 
of telephone operators and hotel workers of California 
were investigated and the Commission secured the return 
of the strikers in all but one of these industries. It was 
1£0 
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one or tbe first Government agencies to establish collective 
bargaining by the appointment of shop committees and to 
insist that they be dealt with by the employers and the ex- 
cellent work accomplished by these committees and the 
publicity which attended their installation was a powerful 
factor in the extension during the war of the shop commit- 
tee movement.” “• In addition to these agencies, tliere was 
an Administrator of Labor Standards in Army Clothing, a 
National Harness and Saddlery Adjustment Commission, 
Industrial Service Sections of Ordnance, Quartermaster 
and Aircraft, and Railroad Fuel and Food Administra- 
tions. The unfriendly attitude of the Western Union Tele- 
graph Company to organized labor and the consequent im- 
minence of industrial unrest induced the President to take 
over both the Western Union and the Postal Telegraph 
Companies and at the same time the Government took over 
the telephone system. 

It was against this background that the President, upon 
advice of the Council of National Defense, created the Na- 
tional War Labor Board on April 9, 1918. The Board was 
composed of twelve members. Of these, employers’ or- 
ganizations named five employers who, in turn, designated 
a person representative of the general public, while em- 
ployees’ organizations likewise named five labor represen- 
tatives who, in turn, designated a sixth who was to be a 
representative of the public. The Board functioned until 
August 12, 1919. W’'hile the jurisdiction of the Board was 
general, it was limited in one respect in that it was not in- 
tended to displace any of the exi.sting boards set up for the 
adjustment of labor controversies. The Board posse.ssed 
no power to compel arbitration of labor disputes. Its in- 
fluence, nevertheless, was tremendous. The President set 
forth, in connection with the settlement of industrial dis- 
putes, three main principles to guide the Board in its work. 
The first was that “there should be no strikes or lockouts 
during the y'ar.” The second was that employees should 
have the right to organize. In the words of the President’s 

S8. Bing, War Time Strikes and Their Adjustment (NY 1021) p 54 
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Proclamation, “the right of workers to organize in trade 
unions and to bargain collectively through chosen repre- 
sentatives is recognized and affirmed. This right shall not 
be denied, abridged, or interfered with by the employers 
in any manner whatsoever.” A like guaranty was given to 
the employer’s right to organize. Workers were forbidden, 
in exercising their right to organize, to coerce other work- 
ers to join their organizations or to coerce employers to 
bargain with them. It was further provided that “employ- 
ers should not discharge workers for membership in trade 
unions nor for legitimate trade union activities ” The 
third was, that existing conditions in connection with union 
and non-union sliops should be maintained without change. 
The words of the guarantee were as follows; “In estab- 
lishments where the union shop exists the same shall con- 
tinue, and the union standards as to wages, hours of labor, 
and other conditions of employment shall be maintained. 
In establishments where union and noii-iinion men and 
women now work together and the employer meets only 
with employees or representatives engaged in said estab- 
lishments, the continuance of such conditions shall not be 
deemed a grievance. This declaration, however, is not in- 
tended in any mannt'r to deny the right or discourage the 
practice of the formation of labor unions or the joining of 
the same by the workers in said establishments, as guar- 
anteed in the preceding section, nor to prevent the War 
Labor Board from urging or any umpire from granting, 
under the machinery herein provided, improvements of 
their .situation in the matter of wages, hours of labor, or 
other conditions a.s siiall be found desirable from time to 
time.” 

Further need for centralization and generalization of 
treatment in connection with the labor problem prompted 
the organization of the War Labor Policies Board on May 
7, 1918 whose functions were to plan and map out methods 
for the solution of industrial problems and for the formu- 
lation of policies to govern other branches of the govern- 
ment, In September, 1918 the “Conference Committee of 
Labor Adjusting Agencies” was organized for the purpose 
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Positive Legal Doctkine 


§49 

of preventing the adoption by some agencies of policies 
detrimental to others. 

In spite of the existence of the national emergency, and 
the attempt by the Government to set up machinery for 
the adjustment of industrial controversies, more strikes 
occurred during the war period than during any previous 
similar period in the hnstory of the United States." Most 
of the strikes took place in industries not covered by ad- 
justment agencies while others took place before the agen- 
cies began effectively to function. A number of strikes, 
however, occurred in connection with industries covered 
by adjustment boards. Home of the strikes, however, were 
merely means of informing the given Board that immediate 
action was necessary. The boards w’cre so overworked and 
were so far behind in the .settlement of disputes referred to 
them that a habit developed of giving attention only to 
those oases where actual strikes existed Labor unions 
beiran to take cognizance of this circumstance and called 
strikes to obtain immediate governmental attention. 

An outstanding defect revealed by governmental treat- 
ment of labor problems during the World War is the fact 
that centralization and general treatment of labor contro- 
versies was never really achieved. The Xational War La- 
bor Board should have been one of the first agimcies or- 
ganized instead of one of the last to be formed There is 
need, in war time, tor the immediate appointment of a 
Board having general and Xational jurisdiction from which 
all other agencies stem as subsidiaries It is important 
also that all agencies be manned with ade<iiiate personnel 
and funds to settle controversies immediately upon their 
arising. 

The question as to whether there ought to be compulsory 
arbitration of labor disputes in war time is one which in- 
volves problems not easily answerable. Labor’s abhor- 
rence of compulsory arbitration of labor disputes is a fac- 
tor which must be considered at a time when cooperation 
of the labor movement i.s requested by the Government in 

SS. Biitg, War Time Strikes and Their .Adjustment (NY 1921) p 146. 
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the face of a National emergency. The experience of the 
last war was not such as to lead to the conclusion that 
compulsory arbitration is necessary. Given the machinery 
for the prompt settlement of industrial disputes, the wis- 
dom of labor leadership may, in the absence of counter- 
vailing experience, be depended upon for cooperation. En- 
couraging signs that labor problems may find more appro- 
priate solutions in the event of a war are not lacking. Amer- 
ican employers today whose habit of mind is to fight union- 
ism with all resources are diminishing in number. The pro- 
cedure of collective bargaining has much more extensive- 
ly become a part of the national industrial life. The extent 
to which unfair labor practice cases involving employers’ 
refusal to bargain collectively under tlie National Labor 
Relations Act are becoming less numerous, as compared 
with representation eases, is likewise an indication of the 
creation of new areas for industrial peace, which is an in- 
dispensable prelude to national unity in times of war. 
Again, the guarantees of the right to organize which are 
increasing both in judicial decisions and in state and feder- 
al legislative enactments liave done much to reconcile oven 
the more belligerent of labor leaders to the legal order. 
The appointment of a fair-minded, well-staffed and well- 
equipped Board or Commission for the general and nation- 
al prompt settlement of labor disputes would seem to be 
sufficient if guided by policies such as those which governed 
the National "War Labor Board during the last war, to in- 
sure the maintenance of industrial harmony. 

Several states cnaefed laws during the "World "War which 
outlawed .strikes or ivhieh required all able bodied men to 
be gainfully employed.” The latter type of legislation was 
con.strued to prohibit strikes.** A Delaware law was held 
constitutional** upon the theory that while, by Article I, 
Section 8 of the Constitution of the United States, the Fed- 
eral Government is given all the necessary powers in con- 
jti^i^on with matters of war, “this does not mean that the 

54. See 7 Monthly Ijihor Rev 1811- Labor Dispute* (19.^2) p, 246. 

1912. 1438-1439 (1918) 8S. State v. MeCTure, 30 Del 26S, 

55. See Witte, The Gavemment in 105 A 712 (1919). 
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several states shall not lend every reasonable assistance 
to the Federal Government to aid it against an enemy in 
time of war.” A West Virginia law, on the other hand, was 
hel^ unconstitutional*'' upon the broad ground that it was 
an unnecessary and unreasonable restraint upon personal 
liberty, having no reasonable relation to the police power 
of the state. None of the laws contained adequate machin- 
ery for the settlement of industrial controversies. They 
were thus mechanical enactments which, unlike the fed- 
eral treatment of labor problems, w'ere not reflective of any 
desire to balance the equities in cases involving labor un- 
rest. Moreover, they necessarily constituted interferences 
with the national and uniform administration of labor con- 
troversies. 


Section 50. Interference with Interstate Commerce. 

Speaking generally, labor activities which interfere with 
or restrain the normal flow of interstate commerce are 
dealt with under the Slierman and Clayton Acts. The in- 
terference or restraint is thus the basis of federal jurisdic- 
tion and not the source of any legal sanction. However, 
federal jurisdiction over interstate commerce and Inter- 
state Commerce Acts” passed by Congress in the exercise 
of that jurivSdiction have prompted holdings to the effect 
tiiat labor activity may be restrained and the j)arties to the 
labor activity punished where interference with the chan- 
nels of interstate comincrcc is thereby effected.” The im- 


67 E\ pnrtc S5 W Va 
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plication of some of the cases is that there is no such thing 
as lawful labor activity which interferes with interstate 
commerce. The very interference with interstate <jom- 
merce is said to be unlawful. Such was expressly stated to 
be the law in TJnited Slates v. Cassidy.®® The general trend 
of cases, however, distinguishes between lawful and unlaw- 
ful labor activity. Interference with interstate commerce 
resulting from lawful labor activity is said to be legal.*' 
Cases on the sid),ject are diflicnlt of evaluation because in 
most instances railroads are involved thereby introducing 
the element of a public utility,®* while in some instances a 
receiver is the jiarty plaintiff.*® There does not aiipear to 
be any jireseiit guide to determine the legality of a giA'en 
form of labor activity, where interference witli intei state 
commerce is the basis of legal sanction. Xo question 
will be had with a case like Williams v. United States,®* 
where the evidence disclosed that the di'fendants, in 
connection with a labor dispute, sought to disable loco- 
motives engaged in inter.state eoinuierce by means of the 
introduction into the boilers of the locomotives, of quick- 
silver and otlier injurious chemicals designed to act on the 
copper at the points between the flues and the steel engine 
w'alls so as to cau.se the flue.s to leak. Differences of ojiinion, 
however, %vt11 be occa.sioned over holdings that a secondary 


23fi F (104 (HC W'D Wa-h inid) , 
S'teplirns v Ohio Stato Telophom* 
(o 240 F 7V) (IK XU Ohio lIUTt 
60 07 F ll'iK iix; X'l) Cal I'ld',) 
f>t‘e also Arthur v. Oakc^. fi.l F lie 
(CCA 7, IShlt, Tn ra Charjxc to tho 
e.rand .Jury, fi2 F 828 (DC X’D III 
1894), In re Orand .liiry, 92 F 84U 
(DC X'D Cal 18!I4). 

61. See Hahash R. Co. y Ilaniia- 
han, 121 F .70,3 (CC ED Mo J!Kt.I), 
Great Northern Ey. Co. v I oral 
Great Falk IxidRc, 283 F S57 (IHU 
Moot 1922) See also Hopkins v 
United States, ITl I S S78, 19 S Ct 
40, 43 L Ed 290 (ISOS) 

“When strikes afTc-eting iiiterstHle 
commercs are conducted for purposes 
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whieli Uie courts deem improper, then 
the interstate commerce acts may bo 
invoked against llicin , but if the jiiir- 
IM)se is otherwise lawful, (hc-e acts 
have no application” V\i((c, 'The 
tlovernment in Labor Disputes 
(1932) p. 75 

62 . The leijality of labor iicfivity 
ID connection with public utilities is 
considered at section .73. infra 

63. The legality of labor activity 
in connection with a business in the 
possession of a receiver ts diseussed 
at section .52, infra 

64 . 29.5 F 302 (CCA 5, 3923) cert, 
den. 26.7 I'S .591, 44 S Ct 636, 68 L 
Ed 1105 (1924). 
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strike is an illegal interference with interstate commerce.” 

It has been hold that the Clayton Act does not affect the 
right to an injunction against labor activity which inter- 
feres with interstate commerce.” It has also been indicated 
that the right to injunctive relief has survived the Norris 
Act where unlawful interference with interstate commerce 
is alleged.” 

The cbaracter and extent of interference nccessarv to 
characteiize the activity as an obstruction of interstate 
commerce involves two eonsidciations : (1) the meaning of 
interstate commerce; (2) the language of the particular 
statute The ambit of interstate commerce, vhich has been 
widened by ri'cent United States Su]jreme Court holdings, 
IS discussi'd in a later portion of this work.” Here, it is nec- 
es.sary to state that the courts have drawn a distinction be- 
tween unlawful activity in conneetion with instrumental- 
ities of interstate cornineice and like actiiity which takes 
<‘tTec( u|)on intrastate instrumentalities but whose conse- 
(lucnces affect interstate commerce With respect to the 
iiistrumeiitalilios of intei state commerce, such as railroads, 
it IS the law that no intent needs to be shown to restrain 
inlerstate commerce. The mere activity upon the instru- 
mentality which moves in interstate commerce, if unlawful, 
is hold to constitute an ohstniction ” Where, on the other 

G5 In re T.nnnmi. K.O TS .'US IT -111 (CCA 7, IflC.'i) c'f Grc.it Korth- 
R <’t Ills, 41 I. Fil 1110 (IS'IT), oni IJi Co v Uro-sf-.ii,, F 414 
Tlionuis V Cni« iTin.iti. N 0 T P (Iiru .\I) inju 

Cn 02 IVil sol! (CC RO Ohio, 67 S«c Osu.ilil \ I.iiiriiT. 21) F 
IS'lli, riiitiii Rtatox V Flliott 04 Rh|Ui S70 (DC KD Fa I'.IST), Mayo 
F 27 (CC F.D Mo ISOl), 'loh-do \iiii v Uc.ui, S2 I'l’ill 5.14 {CC.\ 5, I'I'IO) 
\rbiir, etc Til (o v I’pmi-v liaiiia all" !) F .S(,[ip 15,') (DC U'D La Lake 
Co .'■>4 F Til) (CO XI) Oliio ns'l.'l) . Charles Dnision 11.35) and rov’g 8 
I’nited Stales \ Caasnl} . «7 F 018 F Rupp 7.3 'DC MD La Lake Charles 
(.XD tnl IS!),)). Wuhash II R (o v Division llil) Kehr Bakiiifi Co v 
llaiiimhun. 121 F .503 (CC I I) M". linkers Cimni 20 F Supp GDI (DC 
1003), Toledo Transfer Cn \ Inter- WD La Lake Charles Dnision, 
iiatimial niolherhood nf Teamsters, 7 1937). 

]>aw & Ijibor .33 (I'R IXl XI) Ohio, 68 See seetion 417, infra 
Ipo.r,) 69 Willwnis V Cnited States. 295 

66. Western Union TeloRraph Co F 302 (CC\ 6, 1923) ; Vamlell v 
V. International Brotherhood. 2 F(2d) I nittsi States. 6 F(2d) 189 (CCA 2, 
B93 (DC ND 111, 1924), aff’d 6 F{2d) 1925); United States v. Thomas, .'i.l 
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hand, the activities connected with the alleged unlawtal acts 
are done in connection with intrastate businesses such as 
an intrastate coal mine, it is necessary to show an intent 
to obstruct interstate commerce.’® 

Obstruction of interstate commerce renders the obstruc- 
tor liable to injunction either at the suit of the aggrieved 
private party or of the United States Government, and to 
criminal prosecution under the criminal code. The case 
which settled it, that the United States Government may 
sue to enjoin interference with interstate commerce is the 
famous Debs case.’* The case arose out of a railway strike 
and involved, in addition to the element of the strike, al- 
leged unlawful activities, the defendants being accused of 
having obstructed the running of trains “by removing the 
spikes and rails from the track tliereof, by turning .switches 
and displacing and destroying signals, by assaulting and 
interfering with and disabling the switchmen and other 
employees of said railroad companies having charge of the 
signals, switches and tracks of said companies. ...” A 
blanket injunction restraining both lawful and unlawful 
conduct was issued by the court. The defendants were 
punished for contempt for violation of the injunction and 
petitioned for a writ of habeas corpus wliich the United 
States Supreme Court denied. Wliile interference with 
interstate commerce was one of the main ground.s upon 
which the Court decided the case, obstruction of the mails 
being the other main ground, it appeared also from the 
complaint that the defendant’s conduct was sought to be 
held illegal because (1) the trains were charged with the 
duty of carrying troops and military forces; (2) railroad 
trains wore public utilities; (3) the trains carried food 
product.s which w'erc necessary for the health and welfare 

F 38fi (IK’D W Va 1893); Knudsen Coal Co., 2B8 US 2I)r>, 4.'; S Ct 651, 
T. Bonn, 123 F 636 (CC Minn 1003); 69 1. Ed 063 (102S) ; .4]>ex Hosiery 

Unitad Statm v DryKe, 7 Law Co. v. Leader, 310 US 40!), fiO s Ct 
];«W 69 (IK- Ohio 1934). 682, 84 L Ed 1311 (1040). gee also 

79, United Mine Workers v. Coro- United States v. Hercy, 286 F 166 
nado Coal Co, S.-ifl US 344, 42 S Ct (DC ND Texas 1923). 

670, 66 L Ed 975, 27 ALR 762 (1922) ; 71. 168 US 604. 16 S Ct 900, 89 L 

United Mine Workers v. Coronado Ed 1002 (1896). 
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of a large part of the nation and, (4) two of the railroads 
were in the hands of receivers appointed by the courts of 
the United States. The court drew a distinction between 
interference with interstate commerce which result.s from 
laivful and that which results from unlawful activities. 
Nevertheless, the blanket injunction issned by the District 
Court was sustained because questioned not by direct ap- 
peal but by collateral attack, through habea.s corpus pro- 
ceedings. The holding of the case can best be stated by 
quoting the following language of the court: “we hold that 
the government of the United States is one having jurisdic- 
tion over every foot of soil within its territory, and acting 
directly upon each citizen; that while it is a government of 
enumerated powers, it has within the limits of those powers 
all the attributes of sovereignty; that to it is committed 
power over interstate commerce and the transmission of 
the mail; that the powers thus conferred upon the national 
government are not dormant, but have been assumed and 
put into practical exercise by the legislation of Congress; 
that in the exercise of those powers it is competent for the 
nation to remove all obstructions upon highways, natural 
or artificial, to the passage of interstate commerce or the 
carrying of the mail; that while it may be competent for 
the government (through the executive branch and in the 
use of the entire executive power of the nation) to forcibly 
remove all .«uch obstructions, it is equally within its com- 
petency to appeal to the civil courts for an inquiry and de- 
termination as to the existence and character of any al- 
leged obstructions, and if such are found to exist, or threat- 
en to occur, to in\ oke the powers of those courts to remove 
or restrain such obstructions. . . 

Section 51. Obstruction of the Mails. 

Labor activity wliicli results in the obstruction of the 
United States mails has been held unlawful in a number of 
cases.’* Here, as in the case of interference with interstate 

78. Scfl Jn re Debs. 158 US 564 15 125, 40 L Ed 200 (1895) ; Thomas r. 

8 Ct 900, 39 L Bd 1092 (1895); Chine Cincinnati, etc R Co 62 F 803, 4 ICR 
T. United States, 159 US 690, 16 S Ct 788 (CCSD Ohio 1894) , United States 
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commerce, the sanctions are criminal prosecution and in- 
junction at the suit either of a private party or the United 
States government exercising its proprietary interest in 
the United States mails. Here, too, the cases are confusing 
on the question whether the obstruction, to be criminal or 
enjoinable, must be by unlawful labor activity or whether, 
on the other hand, no labor activity can be lawful if it ob- 
structs the United States mails. Expressly holding that 
labor activity cannot be lawful if it obstructs the United 
States mails is United States v. Passidy.” In Wabash 
Railroad Co. v. Hannahan^* the court expressly held to the 
contrary, viz : that labor activity, to bo censurable upon the 
ground of obstructing the United State's mails, must be un- 
lawful. Here, again, the cases contain no guide as to what 
labor activity is lawful, and what is unlawful. P''inally the 
cases here, as in the decisions involving interferences with 
interstate commerce, are complicated liy the fact that in 
most instance.s railroads which are ])ublic utilities are in- 
volved, while in some instances the plaintiff is a receiver. 

Involvement of the mails with the activities of organized 
labor has other aspects. Thus, in the Angu.st, 11>22 issue 
of “Law and Labor” there is an account of a ruling hv the 
general solicitor of the Post Office Dejiartraent holding un- 
mailablo, stickers printed by the San Francisco Trades 
Council and designed for attachment to all outgoing mail, 
wdiich requested people to .stay away from San Antonio, 
Texas, because it wa.s an “open shop” city, where Imd work- 
ing conditions prevailed and poor wage« were jiaid On 
the other hand, an investigation conducted by the Commit- 
tee on Post Offices and Post Roads of the United States 


V Cassidy, 87 F 688 (DCND Cal 
19051, Cnitpd .States v Ste\en>i, Fed 
Cas No Ui3'l2, Southern Cal By 
Co. V. Riitherford.^^t? ? 803 tCCLD 
Ohio 1894) , Cnita»St*tcs v. Elliott. 
64 F 27 (CCKD Mo 1894) ; In re 
ChaTRe to OrMid .lurv. 62 F 828 (DC 
ND 111 In re Grand .Tury, 02 

834 (1X3SD Cal 1894), In re Grand 
02 F 840 (DCN’D Cal 1894), 


Ciiited States V Anler, R2 F H21 (CCD 
Ind 1894), United States v Debs, 83 
F 4.36 (CCND 111 IHO.I), Clements v. 
V. S.. 297 F 200 (CCA 1921), eert 
den. 206 US 00.5, 4.5 S Ct 1)2, 69 L Ed 
484 (1924) 

73. 67 F 808 (DCND Cal 1905). 

74. 121 F 56.3 (CCED Mo 190.3). 

75. 4 Law & Labor 2.33 (1922). 
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Senate” in 1937 revealed instances where mail was not de- 
livered to establishments involved in strikes, the Post Of- 
fice authorities justifying their position in the danger 
which would be occasioned to the life and limbs of the post- 
men attempting to deliver mail to such establishments. 


Section 52. Business in the Hands of a Receiver. 

The fact that a business is in the hands of a receiver has 
been held to justify injunctions against labor activities,” 
upon the theory that the actions of the workingmen are in- 
terferences with the jurisdiction of the court. It has been 
noted that a receiv'cr is appointed to continue a business or 
care for property in tlic ordinary way and that labor ac- 
tivity which is peaceful and does not involve violence, in- 
timidation or otlier unlawful interference with the property 
in the hands of the receiver, should consequently be held 
legal.” 

It has been held that a business though in the hands of a 
receiver is not immune from legal and peaceably conducted 
strikes.” It has even been held that a court may, in the 
e.vercise of juri.sdietion over its receiver, direct him to 
meet with and treat with labor unions for the purpose of 
adjusting a labor controversy*® 

Much of the law governing the que.stion has been made 
obsolete by provisions contained in tlie Chandler Act gov- 


76 Hcannps lii'fore tlio pommitti’o 
on post oil'll i‘» and post t'nitad St.itcs. 
Saiiale, T.*!!!! Conitreas, First Sisssioii, 
S Re.s 140. 

77. Scf In re Delis. 1.18 I S .%■! l.s 
S Ct noo, 19 I. I'd 1092 Soi-or 

V Toledo, etr H do, Fed t.it. Xo 
12.00.5 (CC.ND III 1877)! rmt.-d 
States V. Kane, 23 F 74S (CC (olo 
ISS.)), In re Doolittle, 23 F .544 (CC 
ED Mo ISS.'i) ; Metiililiony v Lan- 
caster, 280 F 129 (CCA 5, 1923) ; 
Kinp V. Ohio ete Ky Co. Fed Cn» Xo. 
7,800 (CCD Ind 1877). United States 

V Weber, 114 F 9.)0 (CCW 1) 'a 
1602); Arthur v. Oalc-s, 63 F 310, 2.> 
LRA 414 (CCA 7, 1894), la re llig- 


"ins, 27 F 443 (CCXD Texas 1886). 
3’lie first labor injunction inxohed a 
bu'-ineiis in the hands of a receiver. 
See Xclles, A .Strike and its Legal 
Conseipieneos An Exaniiiiution of 
the l!eeci\oi-.liip rrecedent for the 
Labor Injunction (1931), 40 Yale LJ 
507. 

78. roniinent, 17 Hare L Rev 190. 
197 (1904). 

79. Arthur v. Oakes, 63 F 310, 2.5 
LUA 414 (CCA 7, 1894); United 
States X Weber, 114 F 9,>0 (CCWD 
Va 1902), Beers v Wabash Railroad 
Co .34 F 244 (CCXD III 1888) 

80. W'aterliouse x t uinei .”5 F 149 
(CCWD Ga SD 1893). 
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erning bankruptcies.” It is provided by the Act that the 
judge may, upon good cause shown, in connection with cor- 
porate reorganizations under the Act, “permit a labor union 
or employees’ association, representative of employees of 
the debtor, to be heard on the economic soundness of the 
plan affecting the interests of the employees.” ” It is fur- 
ther provided” that the “right of employees or of persons 
seeking employment on the property of a debtor under the 
jurisdiction of the court to join a labor organization of 
their choice, or its refusal to join or remain members of a 
labor organization of their choice, or to refuse to join or 
remain members of a company union, shall be free from in- 
terference, restraint or coercion by the court, a debtor or 
trustee.” Provision is also made for the termination of 
any agreement restricting or interfering with employees’ 
rights. It is also provided that “no funds of the estate 
shall be used by the debtor or a trustee for the purpose of 
maintaining company unions.” The term “company 
unions” is not defined. 

Section 14 of the National Labor Relations Act prov'idos 
that the Act shall prev'aii over contrary provisions of the 
Bankruptcy Act, “provided, that in any situation where 
the provisions of this chapter cannot be validly enforced, 
the provisions of such other sections shall remain in full 
force and effect.” ” 

Section 53. Public Utilities. 

Public utilities have been held insulated from labor ac- 
tivity of any kind, their duty to serve the public being con- 
sidered a proper basis for injunctive relief against any in- 
terference.” Thus, in Stephens v. Ohio State Telephone 
Co.,” subscribers of a telephone comiiany were hold en- 
titled to an injunction restraining a strike wliich interfered 

n. Act of Jun* 22, 1988, c. 576, 62 $ 4 . 49 Stet 467 (V)3r>j sec, 14, 20 

SMt 840, n r.sCA. USCA »ec. 184. See infra, section* 

8S. 62 8tat 804 (1938), 11 USCA 272, 407. 

•ertion 800. 86 . Stepliens ▼. Ohio Telephone Co. 

•3. 62 Stat 004 (1938), 11 USCA 240 F 760 IDCKD Ohio 1017). 

■ection 672. 88 . 240 F 760 (OCKD Ohio 1017). 

ISS 
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with their telephone service.” A combination among 
unions and common carriers to refuse to accept the plain- 
tiff’s lumber for carriage because the plaintiff was in- 
volved in a labor dispute has been held to constitute a com- 
bination in restraint of trade.** 

That public utilities are not immune from peaceful and 
otherwise lawful strikes, picketing and boycotting is the 
implication of one case,*® and the express holding of an- 
other.*® It has been held that a railway system and a rail- 
way employee’s union may enter into a closed shop con- 
tract.®* Public utilities have been held to come within the 
purview of the National Labor Eolations Act.** It is un- 
doubtedly true that public utilities, involving as they do 
services indispensable to the well ordered life of the com- 
munity, require a different treatment in connection with 
labor controversies. On the other hand, blanket illegality 
of all labor activities in connection with public utilities ig- 
nores the fact that workingmen employed by public util- 
ities may have complaints as real as those possessed by 
workingmen employed in private industry. Legislation 
such as the Eailway Labor Act would appear to be a better 


87 Sfc also Wsstorn I’nion Tele- 
prnph Co v International Brother- 
hood, 2 F(2d) 093 (UCXO 111 K l').>4), 
ail'd 6 F(2d) 444 (CCA 7, 

The i)re\ailinp rule is that a public 
iitilily is not excused from pcrform- 
inp its duties liecausc of a strike or 
other labor intcrfcrciicca Stephens 
V Ohm State Telephone Co 210 F 
7,50 (IICND Ohio 19171, Oeisiiier v 
Lake Shore A Mich So, Ry Co 192 
NY .593. 7 NE 828 (1889) Paiilian- 
dle and Santa Fe Rwy Co 2.5.5 .StV 
913 (Texas 1922). Contta Rear- 
don V International Merc Jim me 
Co. 180 AD 515, 17S XV S 722 
(1919). See Thompson, Labor Ijiw 
and Public Utilities (1922), 22 Mieli 
L Rev 1. 

88. Burgess Bros. v. Stewart. 112 
Miuc 347, 184 NYS 199 (1020) See 
also Toledo, etc., Railroad Co. t. Pa. 


54 F 730. IS LRA 387 (CCXD Ohio 
1893) 

89. See Pnpet Sound Traction Co 
V. Whitley. 243 F 945 (DCWD Wash 
1917). 

90 Kiiilorh Telephone Co v. Local 
Union. 295 F 312 (DCED Mo 1920). 

91. Williams i Quill, 277 XY 1, 12 
NE(2d) 547 (1938). App dis 303 US 
021, 58 S Ct 0.50, 82 L Kd fiOl (1938). 
See also Po«t \ Buck’s Sto^e & 
Range Co 200 F 918, 43 LRA(XS) 
498, 119 CCA 14 (CCA 8, 1912). 

92. Consolidnieil Edison Co v XL 
RB, .305 US 197, 59 S Ct 206, 83 L Ed 
126 (19.38), Consumers Power Co 9 
KLRB 701 (1938) j Wisconsin Power 
& Light Co 6 NLRB 320 (10,38) , So. 
Caiifornia Gas Co 10 NLRB 1123 
(19.39); Interstate Water Co. 11 NL 
KB 411 (1939) 
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method of dealing with the subject.” Public Service Com- 
missions in many states are vested with more or loss exten- 
sive authority to deal with labor controversies in connection 
with public utilities. In Public Service Commission v. In- 
ternational Railroad Co.,” the right of a Public Service 
Commission to order the reinstatement of strikers with 
back jiay was assumed but mandamus in enforcement of the 
order was refused because it appeared tliat the utility did 
not have and could not borrow the money nece.s,sary to 
comply with the order. 

Impairment of the efficiency of non-industrial functions, 
as vhere the employer is a charitable hospital corporation, 
has been held to constitute a bar ^to all activities of labor 
unions, including striking, picketing and boycotting.” 

Section 54. Commodity Vitally Necessary to the Com- 
mimity. 

The fact that a given commoditv vitally necessary to the 
community is involved, such as milk, has been held to qual- 
ify the right to engage in labor activity in connection with 
the busine.ss handling such commodity.” 

Section 55. State’s Right to Enjoin Labor Activity. 

It has been seen that the TRiited States go\ernment has 
a right to enjoin labor activity which interferes %vith the 
mails or constitutes an obstruction of interstate commerce, 
upon the theory that the government has a prnprii'tary in- 
terest in the mails and in the free and nninti'rnipted flow of 
interstate commerc<‘ ” There are several eases which go 
further and hold that a stale may institute firocei'dings to 
enjoin a strike or other labor activity which so interferes 
■with the business life of the community and the pioduction, 

93 . See section 230, inira, for a 98. Gottlieb v Matchkin, 117 Wise 

dlcCUMion of the Railway Labor Art 128, 191 N'YS 777 ll't21), sec also 

94 . 224 NY 031, 120 NE 727 Wieat v Dirka, 20 \EI2<I) BOB (Ind 

(1018). 10,10). 

95 . Jewish Hospital of Brooklyn v. 97 . In re Deba, 158 US 004, 16 S 

Hospital Employees Union, 252 AD Ct 900, .19 L Ed 1002 (189S); aee 
681, 300 NYS 1111 (1037). sections ,50 61 supra 
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exchange and transportation of food and other necessaries, 
as to endanger public welfare.®* 


Section 56. Mutiny and Desertion. 

Ships at sea or even at a port of refuge have been held 
immune from l<‘gal strikes because constituting mutiny or 
desertion.®* Shipping and the maritime industry in gen- 
eral have been held to come within the purview of the Na- 
tional Labor Relations Act,* and in Black Diamond Steam- 
ship Corporation v. NLRB,® it was hold that striking sea- 
men were properly ordered by the NLRB to be reinstated 
to take the ])lace of seamen hired after the steamship com- 
pany had refused to bargain with the union though certi- 
fied after election as the employees’ appropriate bargain- 
ing agent Tn Barfield v. Standard Oil Company of New 
Jersey.® the plaintiff sued to recover wages earned prior 
to the time he engaged in a strike. The defendant re- 
sisted the claim in reliance on a Federal statute,* which 
provides that u]ion desertion of a vessel all or any part of 
the wago.s earned are forfiuted. The plaintiff replied that 
a right to organize and to strike, iieing guaranteed by the 
National Labor Relations Act, ought not to be placed under 
such a disaliility as forfeiture of ivages actually earned, 
but the court, nevertbele-'S. disini-.siHl the plaintiff’s com- 
plaint, holding the FVdcral statute dispositive of the case. 

^Maritime labor relations are now governed also by the 


98. Re Wood, 194 Cal IS. 227 1’ 
ftdS (1U24), rtHiplc V t'liitt'd Miih* 
Worlvi'ih, 70 Colo ‘2h0, 201 1’ ■’S-l 

ex rcl v 

llowat, 100 Kjin 370. lOH I’ 2'y 
AkH 1210 Wilt of Fri»n <li3- 

inis^<‘d Riib iBiiii Uo\s,it > 

21S I S 181, 42 S Ct 277, flO L Kd 
5r>0 (HU2) 

99 St'G Kopb V I'liittvl Stiitos, 9o 
F(2d) 784 (CCA 4, IH.lHl, vhoie the 
court indicated, liowoxer, thtit a 
light to strike niijjht exist mth re- 
spect to & vessel moored to a dock or 
at anchor in a safe harlior See 


Rotb-i’lidd llic l.p^al linplication of 
H Strike h\ Seaiiicri {193(i), 45 Yalo 
L dour llRl 

1. Sec (K’c.in Stcani'=»hip Co of 
Savannah 2 XT.RB o88 ll037); In- 
tcinntionnl Mercantile Mamie Co 2 
XLRH ^*71 no.JV); Xew York and 
Cuba ^lail Steamship Company, 2 
NLKB 595 (1937). 

2 . 94 F(2dl 875 (CCA 2, 1938), 
cert dm 304 US 579, 68 S Ct 1044, 
82 L Kd 1542 (1938) 

8 172 Misc 95, 14 XYS(2d) 684 
(1939) 

4 , 4C USCA section 701 
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Merchant Marine Act of 1936 * which sets up a maritime la- 
bor board entrusted with the duty of adjusting, mediating 
and arbitrating labor disputes.* 

6. 49 Stat 1992 (1936) as am. b; C. See infra, eection 408, for a 
Public No. 705 (75th Congress-c. 600; more extended statement of the pro- 
3rd Session); 46 USCA section visions of the Merchant Marine Act 
1131(a). of 1936. 
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Section 57. Foundations of Discontent. 

The ideal society which classical economists envisaged 
as inherent in the notion of the free market never really 
existed. Actualities developed almost from the very begin- 
ning of the industrial revolution which wore at variance 
with the theorizing of the books — actualities which some 
have contended to be the necessary consequences of the un- 
derlying notions of laissez-faire. In England tlic poverty 
of the Avorkiug cla.sses enlisted the liclj) of Carlyle and 
Friedrich Engels, whose “Conditions of the English Work- 
ing Classes’’ described the deplorable results of an appar- 
ently perfect ideology in terms of widespread oppression 
and outright social injustice. In America, workingmen 
began to divorce tbcmsclve.s from employers’ associations 
and societies. “What is the use of im])roving our skill aud 
increasing our output,” they complained, “if we eannot jiro- 
tect ourselves against falling wages?”* So long as the 
apprentice could hope to marry bis master’s daughter, the 
vudespread development of enduring labor organization 
was retarded. Nor did the substitution of macbinory for 
the handicraftsman produce an immediate class conscinus- 
ness among tho.sc who fell victims to the new cleavage in 
industry. Va.st areas of iinoccnpicd land and the rich nat- 
ural resources in America constantly widened the ambit of 
enterprise. Wagons rolling westward earned witli them 
American folkways of independence. Reliance was still 
upon the individual. Circumstances combined to militate 
against any general class consciousness. Entrepreneurship 
was still sufficiently possible to develop in the individual a 
spirit of determined individualism. But the factory system 
developed the machine age along with the congested, im- 
personal city, to the point that the worker coivtiniied to 
become a specialized mechanical instrument whose bargain- 
ing power diminished to the extent that he .could tlie more 
easily be replaced. We must look to capitalist innovations 
to explain the collectivist viewpoint. The worker noted his 

1. Mary A. Beard, A Short History of the American X.at>or Movement, p. 18. 
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ever-extending impotence. The teachers of the new era 
made much of the evolution of the individual from a mine 
of competitive energy to a machine. 

Section 58. Underlying Ideas of Modern Labor Activity. 

We may discern four rather clearly defined stages in the 
evolution of present day labor activity: first, a period of 
discouragement over tlie failure to achieve better condi- 
tions for self and family tbrongh individual effort. The 
labor movement has progressed to the extent, in part, that 
jieoplc’s visions of future riches or advancement have been 
dimmed by countervailing human experience. Second, a 
gradual awakening to a lot in life — the employee’s lot — and 
a consequent developimnit of kinshi]) with similarly con- 
stituted folk. Third, a period of despair alike with legisla- 
tive inaction toward the emiiloyoo’s plight as well as so- 
cialist idealization- about a future state. In England, the 
ineflicacy of the Factory Acts led to trade-unionism in the 
middle of the 19t!i eenturv, while later in the 19th century 
American labor leaih-r- observed with care and reassuring 
determination the failure of the worker to obtain a better 
deal from legislatures in the decadi' from 1880 to 1890. 
Fourth, the emergence of a phdosojihy of the tactics of 
combination in the economic field, for the purpose of as- 
serting alleged woikers’ light,-. Tlie modern labor move- 
ment relleets its evolution most remarkably. Labor leaders 
today are neitlier pliilosojiliers nor, in the theoretical sense, 
social reformers. The strike, alike with the picket and the 
boycott, arc “bard won extra-judicial remedies” * employed 
for the achievement of iimnediales. 

Capitalist ideologists have insisted upon taking credit for 
galvanizing the wheels of production to their present effici- 
ency, and have argued with even greater emphasis that in- 
dividualism must continue to be the way of thinking about 
the economic order. The more radical among common 
men whose lots were those of insecure workingmen have 
contended, upon the other hand, that such an outlook is a 

S. Sliernian y. Abeles, 265 XY 385, 193 NE 241, 95 ALE 1384 (1934) 

[1 Teller]— 10 
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baseless conceit coupled with a fraud by the few upon the 
many. Socialist as well as individualist economy could 
have moulded in the past and can in the present, they have 
been saying, mould the raw materials of production with 
wonders equally as great. And the institution of private 
property, it is contended, is a barrier raised by the more 
aggressive to keep the rich natural resources away from 
all humans, who in the nature of things are entitled to 
share in the common fund of worldly goods. What we call 
the modern labor movement .stands midway between these 
opposing viewpoints. It is difficult to cast present day la- 
bor activity into a precise mold of simple definition in terms 
of its political and economic implications. Although its un- 
derlying prepossessions might, in a descriptive sense, bo 
considered in the language of battlefield terminology — 
workers at war for more — it has no necessary quarrel with 
existing sovereignty. Xor does it question the foundations 
of constituted political anlhority. Nor, indeed, does it 
necessarily gainsay tlie ultimate wisdom of the institution 
of private property, the wage system, and the broad char- 
acteristics of capitalist enterprise. Traditional exposition 
of organized effort is not helpful, for, with the possible ex- 
ception of the general strike, the modern American labor 
movement is synonymous with neither revolution, revolt, 
insurrection nor rebellion. Alarmist viewpoints notwith- 
standing twentieth century trade-unionism has been re- 
markably free of any revolutionary point of view. Com- 
ponent groups have, to be sure, argued that -workers’ prog- 
ress ought not to bo subjected to the vi(;i.s,situde.s of capital- 
ist enterprise. The trade union dialectic, it has been as- 
serted, has a destiny all its owm. But the leading lights of 
the American labor movement have generally been content 
to be guided by the conception that wmges, hours and other 
tenoa and conditions of employment, though nece.ssarily 
the subject matter of progress and change in accordance 
■with a philosophy of time, place, and circumstances, are 
ultimately the reflections of profit and enterprise. 

Yet the strike, picket and boycott have admittedly mani- 
ia« [1 
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fest^d a militant disagreement with existing law. It is not 
entirely accurate to say that workers in combination seek 
merely to substitute collective bargaining for the individual 
bargain within the framework of a social order unqualified- 
ly accepted, for to do so would be to confuse means with 
ends. The strike, alike with the picket and boycott, signify 
basically a refusal by labor to be a lessor beneficiary of the 
wage system. They reflect the demand too, that human cost 
be substituted for money cost as the guiding conception in 
the determination of industrial efficiency. And to the extent 
that they contend for a share in the control of industry, they 
seek to qualify the institution of private property, since the 
traditional essence of that institution is the right to ex- 
clusive domain in the field of decision. Underlying the 
modern labor movement is the dogma that workingmen 
must unite to secure the benefits in industry, of democracy 
in a capitalist society. Here is the core of insistence upon 
collective bargaining. And all this, trade unionists in- 
sist, is but an application or a set of applications of the 
way of thinking which is called liberty or equality when 
employed as terms descriptive of the ideals of tliose en- 
gaged in business enterprise. Tliat the labor movement 
has encountered illegality is said among the more out- 
spoken to constitute evidence that employers trample on 
legality whenever it is no longer useful to them, ilore 
cautious pro-labor voices, however, point to the contrast 
between the single entrepreneur ivho antedated the indus- 
trial revolution and the large business associations which 
followed that event, for the purpose thereby of explaining 
the necessity for similar organizations among workingmen. 

Section 59. Bargaining in the “Free and Open Market.” 

The simple notion of a self-regulative free and open 
market wherein equal bargaining prevails, which the classi- 
cal economists conceived, has been marred by inequalities 
in bargaining power too numerous to admit of any cavil. 
Consumers’ unions and consumers’ leagues have heconio a 
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definite pattern in our economic life.® So have farmers’ 
cooperatives, permissive statutes in regard to which have 
been enacted in most every state and by the federal gov- 
ernment.* And so have associations of small retail 
store owners, formed for the purpose of combating the al- 
leged evils and some of the alleged advantages obtained by 
chain store.s.® Labor organization is simply one of the 
many of the groupings among human beings aware of their 
indi\*idual impotence, the better to compete in the economic 
life.* The assumption that the individual workingman is 
unequal to the task of bargaining is the historical explana- 
tion of the labor movement, and the clue to modern judicial, 
executive and legislative doctrines. Syndicalist intrusions 
have, to be sure, marred the generality, but that the gener- 
ality has present validity cannot be gainsaid. 

Much of the sway of judicial decision alike with legisla- 
tive enactments can be explained partly as the reflections 
of evaluations in connection with the bargaining factors in- 
volved. The distinction in the permissibility of picketing 
of “small” as distinguished from “large” business has pro- 
ceeded partly upon the ground that a ditTerence in bargain- 
ing power necessitates a ditTerence in legal doctrine.^ The 


3. See Fowler, Consumer Coopera- 
tion in Ameriea. 

4 See Iliiiina. I.atr of Cooperative 
Marketinir Asuociation*. Chapter 3, 
6 Willipton on Contracts 4l’ev h'*!). 
Sec Ifirid.A Sec also Richberp, The 
Need for ReMSion of the Anti Trust 
Laws (IflSfi). 22 ABA.I 804, Willis- 
ton. Freedom of Contract (1021). 8 
Corn LQ 30."i 

S. Cham store taxes desipiied to 
embarrass cliain stores by addinp 
disproportionately with small store 
owners, substantial taxation as an 
item of doing busfneM, are one of 
tk*^ reflections of small retail store 
Osvner* assoeiations’ activities. See 
Tax Oonun v. .Tackson, iSS VS 627, 
SI S a MO, 75 L Ed 1248, 73 ALR 
1465 (toil); 'Willfston on Contracts 
(Rev Xd), See lfl58A. 

14B 


8. See Paramount Pictureii, Inc v 
United Motion Picture Theatre Own- 
ers, 9,1 F(2d) 714 (CCA 3. 19.37). 
which involved the case of a sernii- 
dary boycott undertaken hv a proup 
of imicpeiident exhibitors to induce 
the idaintifT to pi\e them Iwlter 
terms. The Imyeott was held viola- 
tive of the Sherman Act A eoiii- 
ment on the case m 51 llarv L itev 
1304, mn.5 {1939), notes that the 
"barpaininp power of the independent 
exhibitor, unless he acts in concert 
with his fellows, remains compara- 
tively insipnifieant, even thmiph the 
anti-trust acts have been invoked sue- 
eessfully to curb some of the ahiiscs 
arising from the concentrated con- 
trol of production and distribution 
In the motion picture industry " 

7. See Polan v. Cooks Union, 124 
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New York rule questioning the tort of inducing the breach 
of contract insofar as employers seek to employ yellow-dog 
or even term contracts to enjoin labor activity® is also in 
point; such contracts under the view taken in that state 
might, in the light of the fact that inequality of bargaining 
power induced their formation, be subject to the superior 
right of a labor union to act in disregard thereof. Anti- 
yellow dog statutes and anti-blacklisting legislation find a 
common source in goveinmcntal recognition of the inability 
of workingmen to bargain freely with representatives or 
possessors of capital.® 

Upon the other side of the legislative books are Iowa, 
iliehigan, Minnesota and Wisconsin statutes requiring no- 
tice of intent to strike or forbidding strikes during a iieriod 
of investigation,*” enacted becan.se of complaints against 
sudden strikes allcsredly called to take advantage of given 
circumstances which prevented employers from bargaining 
on an even basis with combined employees. The Railway 
Labor Act of 1!)34, coming as it did at a time when labor’s 
riglits had boon long recognized in the railroad industry, 
and further guaranteed by the Raihvav Labor Act of 1926, 
further limited strikes because bargaining power had now 
been, in the cies of the legislators, more evenly balanced 
between caintal and labor.** The appraisal, whether by the 


XJ El) 084, 4 4(2(1) 5 (lins). Stal 
IdiTi V Frii'ilman, 171 Misr lOll 11 
N4S(2<I) ;i4.i (lll.'lOi ii-\'<l Ml 2711 

All .'>20, lit XYSi2(l) 078 (I'MO) 

8 See E\c)iiiii^i‘ HjiKit' ' IlifKin. 
245 X'Y 2(10, 157 NF no 't"27) 
relioarin<r dciiH’d 215 X’V (»71 177 N 
E 80.5 (1027). IntoilMiioiicb Kapitl 
Triinitit (o V la\iii, 217 N4 05 , 
1.50 X’E 86.5 (11121)), liitcrbcroii"li 

Ka|>ul Transit Co. v Grwli, 151 Misc 
682, 227 NYS 258 (1028) 

9. In point also arc Rtatutca Imnl 
iriR the diiiation of eniployineiil coii- 
traota whoae purpose* are to pre 
vent "contract labor" and to prohibit 
long term contracts oppressive to 
workingmen entered into through 


disparity of barsiaiiiiii)' power See 
Coiiiuions and Aiidieos, Priiuiples of 
Labor Ia‘"i'-liitioii (Rev ed 10271 p 
42 eoniiiieiit, 55 Col L Rev 207 
(10.15) 

10. Iowa 1 105,7 Code, ch 74, Sees 

1406-15t)0), Ylii’higan (Acts lO.JO, No 
176. seclioii-- 0, 9a), Almnesota 

(Cliapter 440, Thaw's of 1050, Sec 6), 
Wisconsin (l.n\\a of 1950, eh .57. Sec 
111 11) lor a more detailed dis- 
cusaioii of these statutes see infra, 
section 458 See also Section 457, in- 
fra, foi statutes dealing with com- 
pulsory arbitrattop of labor disputes. 

11. Sec Franfcel, Recent Statutes 
alfcctiiig Labor Injunctions and Yel- 
low-Uog Contracts (1630) 30 III L 
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courts or by legislatures, of the disparity in bargtdldSig 
power in cases involving industrial disputes is a continuing 
process as yet but imperfectly understood. Association of 
Plumbing & Heating Contractors v. Merten“ is an inter- 
esting case in point. There a contract entered into between 
an association of employers and one of its members which 
prohibited any member of the association from dealing 
singly with the union and from hiring union employees dur- 
ing a strike without the prior consent of the association 
was held illegal and void as against the public policy re- 
sulting from the provisions of the New York State Labor 
Helations Act. Said the court: “The banding together of 
the employers for the purposes set forth in the instant con- 
tract further accentuates the disparity in the bargaining 
power betw’een the parties which the Act sought to equalize, 
and in so doing further promotes industrial strife which 
the Act sought to minimize.” 


Section 60. Legality of Labor Unions. 

The legality of labor unions, as distinguished from 
•strikes, pickets, boycotts or other forms of labor activity 
carried on by them, is universally conceded.” Early Eng- 
lish cases, to be sure, declared labor union.s illegal,” and 


Rpt 8.'i4; Syraposiuoi on T.Abor 
(1936) 184 AunnU, Am Aca4 of Pol 
& Sfx: Sci 1 

12. 173 Misr 448, 17 XyS(2d) 828 
( 1940 ) 

13 For cants, see aection 01. infra. 

14. The Tubwomen v. Brewers of 
London, ciled in Hex T. Journryuien 
Taylors, 8 Mod 10, 88 Eng Hep 9 
(1721): Rex V Journeymen Taylors, 
8 Mod 10, 88 Eng Rep « (1721): 
Hex V Eecles, 1 Leaeh CC 270, 168 
Eng Rep 240 (1783); Rex r. Mavbey, 
« T*nn 619, 636, 101 ffiag B«p 736, 
3 K«^.^p 282 (ITMK Tthe Tub- 
w«llMg'|l|iMie has been wU to b« a 
donb^lP. An^ority ; "The Tolume of 
the ‘SCodem’ reports, In wbieh this 
referanee is fcnind (to tbe Tub Worn- 
sm V, Brewers of London) is one of 


the least reliable of the English re- 
ports, being full of inuccuraries, 
blunders and inisstatementB Bur- 
rows, in his reports, speaks of it as 
a ‘miserable bad book' and says that 
upon being cited, the Court of King’s 
Bench treated it with the contempt 
it deserved (1 Burr 368) : and by an 
excellent authority upon the books of 
reports and their reporters, it is 
characterised by the epitlict of ex- 
ecrable (Wallace’s Common l,Aw Re- 
porter 3rd ed p. 226), Tlie title 'Tim 
Tub Women v. The Brewers of Lon- 
dun* (I undoubtedly a mistake and 
it bah been conjectured that the 
ease nferred to it the King ▼. Ster- 
ling and otben reported in 1 Lev 
120; 1 Sid 274; 1 Keb 360. See tbe 
conjecbires of Mr, Bmnmtt and Mr. 
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ia iflBeriea oases to like effect are to be found in the states 
of New York and Pennsylvania.** But whatever doubt may 
have existed with respect to the legality of labor unions in 
England was resolved by statutes in 1825** (which exempt- 
ed labor unions from the combination laws),** in 1871** 
(which withdrew the rule holding labor unions combina- 
tions in restraint of trade,** and hence, for example, unable 
to seek legal redress for embezzlement of union funds by 
officers ),*• in 1875*’ (which provided, among several other 
miscellaneous things, that “an agreement or combination 
by two or more persons to do or procure to be done any 
act in contemplation or fnrfheranee of a trade dispute, be- 
tween employers and workmen shall not be indictable as a 
conspiracy if such act, committed by one person would not 

Sampson respectinp it, in Yates Se- unions to be illegal under the early 
lect Cases pp. 104, 211, 212.” American law See State v Donald- 

l®. Trial of Boot & Shoe Makers son, 32 KJL 151 (1807); Mayer v 
of Philadelphia (1806), Journeymen .Tourney men Stonecutters .tsg’n, 47 
Cordwniners of Pittalmr?, Printed at XJ Eq 519, 20 A 402 (ISOO), Clim- 

Pittsborsh in 1811, Philadelphia berl and Glass Mfy Co v Glass Bot- 

Joili neyniori Tailom' Case. Philadel- tie Bloners Ass’n, 59 XI Eq 49 46 A 
phia 1827; People v. Melvin. 2 208 (1899;: Everett Wnddey Co v. 

ilTieeler’s Crim Cas 262, 1 Yates Sel Riehmond TypovTaphical I’nion, 105 
Cos 114 (1810) (In re .Toiirneynien Va 188, .53 BE 273 (1900) 
Cordwainers) , People v. Fisher, 14 16. 6 Geo IV <■ 129. nnicnding St 

Wend KY 909, 28 Ain Doc 501 6 Geo IV, c 95, Sec 2 (1824). 

(1835), People V. Trequicr. 1 W'heel- 17. 39 Geo 3, c. 81, 40 Geo 3, c. 

er's Oim Cas 142 (1823) See also 106 

Cole V Miirph}', 159 Pa St 419. 28 A 18. .34 &• 35 Viet c 31 (known as 
190 (3894) See Witte. Early .'Smer- Tire Trade I'nion Act of 1871). 
lean Labor Cases (1920), 36 Yale 16. Hilton v Eckersley. 0 El & Bl 
L Jour 825, People v Melvin, (sii- 47, 2 .Tur XS 587, 25 LJQB 199, 4 
pra), though often cited in support WK 320, tlP Eng Rep 781 (1656). 
of the proposition that labor unions Hornby v Close. I.R 2 QB 153, 36 
were illefrnt under tJie early .4nier- LJMC 43 [1867), Farrar v. Close LR 
lean common law, really does not so 4 QB 602. 38 LJMC 132 [1869]. 
hold, the court expressly stating that Old v. Robson. 54 JP 597 , 50 LT Mag 
the question was not necessary to be Cas NS 41, [18901; Mullet v, Cnited 
decided to support the bolding of the French Polishers London Soc 91 LT 
case. Rep NS 133 [1904]. 

While the early American ease* 60 . Hornby v Close, LR 2 QB 15S 
holding or declaring labor unions to [1867]. See also Rigby v Connell, 
be illegal are found only in New LR 14 Ch Div 482. 49 U Gi 328, 48 
York and Penney Ivania, later rases LT 139 [1880]. 

In other jurladietians aaaumed labor >1. 38 & 39 Vict c. 86 {1876). 
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be punishable as a crime”), and in 1906“ (which exempted 
labor unions from the doctrine of civil conspiracy). In 
America, the lawfulness of labor unions was early estab- 
lished either by statute or, more often by judicial decisions, 
of which Commonwealth v. Hunt” is one of the earliest and 
certainly the most outstanding. That case is so important 
in the history of labor law because it recognized an area of 
economic conflict within which combinations could exist 
without colliding unth the doctrine of criminal conspiracy. 
The dimensions of that area, which were left undefined in 
the Hunt case, is one of the most significant chajders in 
labor law. The recognition of that area as a field of in- 
sulation in connection with the olhor legal sanctions here- 
tofore considered, is another significant chapter. 

Statutes favoring labor unions usually take the form of 
an outright grant of legality,” or else are found as an ex- 
ception to enactments directed against criminal conspiracy” 
or contracts and combinations in restraint of trade” Ju- 
dicial decisions also take three main forms. First, it is 
held that labor unions do not come within the jmrview of 
statutes governing contracts and combinations in restraint 
of trade, because not dealing wdth commodities but with 
human labor,” or that labor unions, though coming within 


22 fi Kdw VTT. p 47 (IDftfi) For 
an elalHiratr of English la- 

bor leL'i’iIaluin sec Rothscliild fiov- 
eriiiiieiit IlciriiUtioii of Trade Unions 
in Great Ilntain (11)38) 38 Col I. Rev 
1, 133.5 

28 4 Met (Mass) 11, 38 Am Dec 
346 (1812) 

24 . Sec sprtioii 4.5.5, infra. 

25. Sec section 45.5, infra. 

36 . Sec 'cition 4.56, infra. 

37 . Rolilf 1 . Kasenieier, 140 Iowa 
182, 118 NW 276, 23 LRA(KS» 1284. 
la* Aw 8t Rep 281, 17 Aan Ca« 750 
<1608) (involi mg a combination 
among physicians) where The Dan- 
bury Hatters case (Loewe T. Lawlor, 
208 CS 274, 28 S a 309, 52 L Ed 
488, 13 Ann Cas 81& [1908]) wbere- 
15S 


in the United States Supreme Court 
held )abur unions subject to the 
Sherman Act. is distinguished upon 
the ground that in that ease the acts 
done were enleiiliited to destroy the 
plaintiff’s business, and hence im- 
pinged upon trade anti commerce 
See, also. Slate \ Duluth Rd of 
Trade, 107 Minn .50(1, 121 N\V 395 
(1900) : National Fireproofing Co. v. 
Mason Builders’ Ass’n, 169 F 259 
(CCA 2, 1909). Contra - Campbell v 
Motion P. .M. O. U.. 151 Mmn 320, 
186 NW 781 (1022) It should be 
empbaeized that we are dealing here 
with the legality of labor unions per 
te, as distinguished from their ez- 
temat activities, or their Internal 
rules and regulations. It has been 
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the intendment of the anti-trust laws, are legal because con- 
stituting reasonable restraints of trade,** unless either the 
membership agreement or the acts done by the union are 
unreasonable “ Second, it is decided that common law and 
statutory conspiracy are inapplicable to the legitimate asso- 
ciations of men formed for the purpose of bettering the 
conditions under which they labor.*® Third, it is reasoned 
that labor unions are simply associations of men formed 
for purpo.ses of .self-betterment,** and thus reflect the right 
of men to associate which, according to one case, is a con- 
stitutional right.** In some cases the reason for the legality 
of labor unions was found in an analogy to the right of capi- 
tal to organize,** while in other cases the analogy pointed to 


)ie]d that an niiti truMt statute is 
violated by a bilior union rule for- 
bidding members to work for em- 
ployers who fail to obser\o another 
rule providing for a mmiiiuim price 
at wliuh t'nip!<i\<*i “ muj sell their 
products Siaiulmd KngruMUgCu v. 
Volz. 2im AD :r,8. lt)3 NYS 831 
fl022) I-ikcwisc, where union mcm 
hors are forbidden to accept employ- 
ment. in c-trtl»lis)ffnents where there 
are employed ritMiuuion employ ecA 
or iiiembers not in good Btanding m 
the union Froolieh v Musicmna 
Mut. Den Asso 1*3 Mo App 383 
(1902). See sections 187 to 192, 422 
mfm, for a discussion of the appli- 
cation of the Sherinun Anti-Tru«l 
Act to labor uniotiA 
S8 Cuiii.'ron V International Alli- 
ance, li;> NM Ei| .'>77. 183 A 1.'.7 
(in.3.-.), cert den 2nS I'S O.'lfl. .IS S 
Ct flSl, 80 L Kd 138.'« (VnO) 

29 . See Law lor v Loewe, 23."> I S 
622, .15 S Ct 170, .'ll) L Kd 341 (I!)l.'>) . 
Hedford Cut Stone Co. v. .lonrney- 
men Stone Cutters' Assn. 274 I’S 37, 
47 S Ct .'522, 71 L Ed Olfl, .34 ALR 
701 (1027): Duplex Printing Press 
Co. V. Deering. 2t>4 TS 443, 41 S Ct 
172. 65 L Ed 340, 16 ALR 196 
(1021); Local 167 Int’l Bro of 
Teamsters v. United States, 291 US 


293, .34 S Ct 396, 78 L Ed 804 
(1934) For cases involving the 
Sherman Act see sections 187-192. 
421, for state anti trust legislation, 
see sectiiiiis 4.>3-4CC, infra 

30 See Commonwealth v Hunt, 4 
Met (.Mass) 11. 38 Am Dee 346 
(1842) Most of the eases dealing 
with the lecality of trade unions 
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31 ( lilted .States \ Moore, 129 F 
C.30 (CCND Ala SD 1904) , Southern 
R. Co- V. Machinists Local Union, 111 
F 49 (CeWD Tenn 1901); •Tacobs v. 
Uohen. 183 NY 207, 76 XE 5 (190.5), 
Citi/cns Co V Asheville Typograph- 
ical Union, 187 XC 42, 121 SE 31 
(1924) 

32. Pickett V. Walsh, 192 Alass 
572, 78 XE 7,33, 6 LRA(XS) 1067, 
116 Am St Hep 272 7 Ann Cas 033 
(1906) Sec also Alaska S. S Co. v. 
Int’l laingahorcmeii Ass’n, 236 F 
964 (DUWD Wash 1916) 

33 Kemp v Division X'o, 241. 2.35 
III 213, 99 XE 3S9 Ann Cas 19i3D 
347 (1912), rev'g 153 111 App 344 
(1910); People v. Franklin Union, 
220 111 355, 77 NE 176 (1906); 
Beaton v Tarrant. 102 111 App 124 
(1002) ; Vegclahn v. Guntner. 167 
Mass 92, 44 NE 1077, .35 ERA 722. 67 
Am St Rep 443 (1896). See also 
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was the right of stockholders and officers to organize.**'; Xh 
Gompers v. Buck’s Stove & Bange Company," the basis of 
the right to form and join labor organizations was thus ex*> 
plained : “Society itself is an organization, and does not ob- 
ject to organization for social, religious, business, and all 
legal purposes. The law, therefore, recognizes the right of 
workingmen to unite and to invite others to join their ranks, 
thereby making available the strength, influence, and power 
that come from such association.” Finally, it has been said 
that unions are not subject to monopoly legislation where 
all competent men in the trade or industry arc eligible for 
membership in the union." The notion of inequality of 
bargaining power as the justifying feature is sometimes 
dimly perceived, at other times implied, while at still other 
times clearly expressed. 


Section 61. Legality of Labor Unions — Purposes for 
Which Labor Unions May Be Formed. 

Combinations of labor have everywhere been held law- 
ful where formed to maintain or advance the rate of wages, 
or to secure reduction in the hours of employment, or gen- 
erally to improve the members’ working conditions,” It 


Anus V I'nion P«c. Rwy. Co. 62 F 7 
(CCD Neb 1«94)! Citizens Co v. 
Ashes ille Typofrrspbical Union, 187 
KC 42 121 BE 31 (1S24). 

34 Alaska S. S. Co. t. IntT Long- 
fctinre men’s Assn. 236 F 964 (IK'WD 
Wash 191 6'; Amen v. Vnian Pac Ry 
62 F 7 (CCD Neb 1894). 

35 221 I'S 418, 31 S Ct 402. 55 L 
Ed 787 (1911). 

36. National FlreprtXiflng Co t. 
Mason lliiililcrs* Assn. 169 F 269 
(CCA 2, IWfl) The court reasoned 
as folloiis “ . the thing 

srhieb is essential to tj|Mt ^istenee of 
A ^ ^(Hwopoly— the ooMMiitration of 
in the henda of A few— is 
not" 'present here. The huslness of 
iwtAlling flreiirooflng in the City of 
Kew Ycrk is open to aH who efaoose 
to eagsge in it under exioting oeo- 
1S4 


nouiic conditions. General contrac- 
tors cannot be said to liaic a mo- 
nopoly when any person can bo a 
general contrACtor. Members of the 
unions cannot be said to tie monop- 
olists when any qualified bricklayer 
can join a union." 

37. United StateA — Tesiia A N. 
O. R. Co V. Brotherhood Ry A S. S. 
aerks, 281 US 648. 60 SCt 427 . 74 
L Ed 1034, 27 ALR . 3(10 119211 ); 
American Rteel Foundries v. Tri-City 
Ceutral Trades Council, 267 US 184, 
42 S Ct 72, 68 L Ed 189 ( 1921 ); 
PenosylyAnia Mining Co, y. United 
My Workers of Amerien, 28 F(2d) 
nfi (CCA n, 1928 ), cert den. 270 US 
841e 49 S Ct 263. 73 L Ed 987 
<1929h K1 Paso Electrio Co. y. El- 
liott, Ifi F Sapp 81 (DCWD Tex 
EUBam 1930) { 7ri-Pl«x Shoe Co. r. 
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hfUi be^n held that organizing of men on strike into a labor 


Cantor, 26 F Supp 096 (DCED Pa 
1039) ; Wabash R. Co. v. Hannahan, 
lei F 688 (CCED Mo 1903), Ames 
V. Union Pac. Ry. Co. 62 F T14 (CCA 
Neb 1894). 

Alabama. — Hsrdie-Tynes Mfg. Co. 
V. Cruae, 189 Ala 66, 66 So 6.S7 
(1914), Welch V. State, 183 S 879 
(.41a .4pp 1938). cert. den. 236 Ala 
677, 183 S 886 (1938) 

Arizona. — Truax v Bisbee Local, 
19 Am 379. 171 P 121 (1918). 

Arkansas. — Meier v Speer, 96 .4rk 
618. 132 SW 988 (1910) ; Local Un- 
ion V Stathakia. 133 Ark 86, 20.1 
SW 450, 6 ALR 894 (1918). 

California. — lordah] v Hayda. 
1 Cal App 690, 82 P 1079 (190.3) 

Colorado — People \ Harrie, 104 
Colo .380. 91 P(2d) 989, 122 ALR 
1034 (1930). 

Connecticot. — State v. Glidden. 
65 Conn 46, 8 A 890, 3 .4m St Rep 
23 (1886). 

Florida. — Paramount Enterpn«es 
T. Mitchell, 104 Fla 407, 140 S 328 
(19.32) 

Idaho — Franklin Union v People. 
220 III 335. 77 NE 176 (19061. 

lUinoU. — Carpenters’ Union i 
Citizens' Committee to Enforce I.an 
die Award, 333 111 225. 164 XE 193. 
63 ALR 167 (1928) Ulery v Chi 
cajto Live Stock Exch. 34 111 App 
233 (1894). 

Indiana. -Kargea Furniture Co v 
Anialga mated Woodworkeie Local 
Union. 165 Ind 421, 75 NK 
(1905). 

Iowa. - Rolilf V Kascmcier 140 
Iowa 182, 118 NW 277, 17 Ann Cas 
760, 2,1 LRA(XS) 1284, J32 Am St 
Rep 261 (1908). 

Kontuckp.— Diamond Block Coal 
Co. V. United Mine Workers of 
America. 188 Ky 477, 822 SW 1079 
(1920). 

Maryland. International Fock- 


ethook Workers Union v. Orlove, 158 
Md 496, 148 A 826 (1930) ; My Mary- 
land Lodge V. Adt, 100 Md 238, 59 
A 721 (1905) 

Massachusetts. — Snow v Wheeler, 
113 Mass 179 (1873) ; Olympia Oper- 
ating Co. v. Costello, 278 Mass 125, 
179 XE 804 (1932). 

Michigan. — Beck v. Ry Teamsters 
Protective Union, 118 Mich 497, 77 
XW 13, 42 LRA 407, 74 Am St Rep 
421 (1898) 

Minnesota, — Gray v. Building 
Trades Council, 91 Minn 171. 97 XW 
663 (1003) 

Missouri.— Lohse Patent Door Co. 
V Fuelle. 215 Mo 421, 114 SW 997, 
22 LRA(XPI 607. 128 .4m St Rep 
492 (16(»8> 

Montana. — Lindsav A Co v Mon- 
tana Fed. of Labor, 37 Mont 264, 96 
P 127 (1908), Empire Theatre Co v 
Clol.e. 53 Mont 183, 163 P 107, LRA 
1917 E, 383 (1917) 

New Jersey. — Cameron v. Inter- 
nationa) .41'iance, 118 NJ Eq 11, 176 
A 6<>2. 97 ALR 594 (1935); Bayonne 
Textile Corporation x American Fed- 
eration of Silk Workers, 116 N.T Eq 
146. 172 A 651. 92 AIJl 1450 (1934), 
modifying 114 X-T Eq 307, 188 A 799 
(193.1); Xew .lecsey Painting Co. v. 
Local No 26 98 .V.I Eq 632 126 A 
,199 (1924). rev 95 NJ Eq 108, 122 A 
622 (192.1) "It would indeed be 
anomalous if society, itself an or- 
ganization tliat fosters association 
for the achicxement of a common 
objoctn'e in every conceivable field of 
endeavor, if not eontrary to positne 
law or inimical to tlie public wel- 
fara, aboiild bar the nnkm of work- 
iugmeti. Tbe law, fbertfore. recog- 
nizes the right Of UPorHngmen to 
unite and to invite others to join their 
ranks, thereby making available the 
strength, influence and jiower that 
cpme from such association " Bay- 
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organization is legal. * Cases are to be found which declare 
many other purposes to be permissible, but, as heretofore 
stated, the declarations were unnecessary to the case be- 
cause few decisions have dealt with the legality of labor 
combinations, the groat number of cases having to do with 
the legality of labor activities instead. Purposes passed 
upon by the courts as permis.sible are : to gather a strike 
fund,” to provide a.ssistance for members in time of need,** 
or generally to improve employer-em))loyeo relationships.*^ 


onne Textile Corporstion ^ AiiHTicun 
Federation of Silk Workers (supra) 

New York. — Riisrli .Towelrj Co v 
United Retail Employees Union. 281 
NY 1.50, 22 NE(2dl ^2n. 124 .ALR 
744 (1039) , Sti11«ell Theatre v Kap- 
lan, 2.'i9 NY 403, 182 NE 03, 84 A1.K 
0 (10321, rehearinp denied 200 NY 
.503 1S4 NE 93, 84 ALR 12 11912), 
eert den 288 US 000, .33 S Ct ,397, 
77 L Ed 981 (19.32); Aiilnirn Dray- 
inp Co 1 Warden, 227 NY 1, 124 
NE 97 (1919) 

North Carolina — ('itirena Co ». 
Aslii'iille 'lypopraphioal Union. 187 
NC 42. 121 .SE 31 (1924). 

Ohio. — Fulworth Garment Co. v, I 
L. G. W U. 15 Ohio Nr(N.S) .13.3 

Oklahoma. — Ex parte Sweit/er. 1.3 
Okla Cnin Rep 1.54, 162 P 1131 
(1917> 

Oregon —Wallace v International 
Assn of Alechanics, 155 Or 0.52, 0,1 P 
(2d) 1090 (19,36); Blumauer v. I'ort- 
land M. P. M. O. U. 141 Or Dim. 17 
P(2d) 1115 (19331; Crouch v Central 
Labor Couneil. 134 Or 012, 293 P 729, 
83 ALR 193 (1930); T^mpshore 

Printinp Co v. Howell, 26 Or 527, 
38 P 547 (1894). 

Pennsylvmnia.— Kirmne v. Adler, 
aai 3PA T8, 166 A 586 (1933); Jeffer- 
«on ft Indiana Coal Co v. Marks. 2K7 
P* 171, 134 A 4,30, 47 ALR 745 
(1926) ; Cote v. Murphy, 160 Pa 420, 
28 A 100 (1804). 

Tciiaeaaae.— Powera v. Jonroeyman 
1&8 


Brirkliiyers' I'nion. 130 'I'ciin 04.3, 172 
SW 284 (1914). 

Texas — Henke A I’lllot. Ine v. 
Amnlpaiiinted Meat Cutters, 109 SW 
(2d) 1083 (Tex Civ App 1937) 

Vermont.- State v Stewart. 69 
Vt 273, 9 A 559 (1887) 

Virginia.— Cole v Coinmonwenlth, 
10!) Vii 808 103 SF .517 11937). 

Everett Maddey Co v Ricliiiioiid Ty- 
p<'prii]>hieiil I nion, 1<)5 I’li ISS, 53 
SE 273 1 1900) 

38 Pennsylvania Miiiinp Co v. 
ITiitixl Mine Workers of Ameiica. 28 
F(2d) 8")1 (CC.A 8, 1928), eert den. 
279 U.s 841. 49 S Ct 201 , 7.1 L Ed 
987 (1929, 

39. Ihomas v Cincinnati etc R 
Co 02 FHO.l (CCA 2, 193.3): Brother- 
hood of Railroad Trniiinien V. Barn- 
hill. 214 Ala .50,5, JOS S 450, 47 ALR 
270 (1920) It i» aUo legal for a 
laboi union to accninnlate a fund 
for its unemplnved member* See 
Tlitchnian Coni Co v Mitchell, 172 F 
963 (CCAND W Va 1909). 

40 . Com V. Hunt, 4 Met (Mil**) 
111, 129. 38 Am Dec 340 M812I. 
Parker v Bricklaycra Union, 21 WLB 
22.3, 10 Ohio Dec 458 (1899), Broth- 
erhood of Railroad Trainmen v. Bnrn- 
hai, 214 Ala .505, 108 So 458 (1920). 

41 . National Protective Aes'n v. 
Camming, 170 NY 315, 63 NE 369, 
58 LRA 135, 88 Am St Kep 648 
(1902) ; Auburn Ihnying Co. v. War- 
dell. 227 NY 1, 124 NE 07, 6 ALR 
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But it has been held that a labor union is illegal which has 
as its purpose the gaining of control over a business in the 
hands of a receiver.** It has also been held that the state 
may, by its proper officer or body, refuse incorporation to 
a labor union applying for incorporation under the state 
statute, where there is evidence that the union is company 
dominated and that the employer was exercising coercion 
in the formation of the comjjany union, all in violation of 
the State Labor Helations Act.** In Hagan v. Picard** it 
wa.s held that public employees (member.s of the “Greater 
New York Park Employees Association”) desirous of in- 
corporating had a right to do so notwithstanding that they 
were public employees, and that a contrary determination 
by the Board of Standards and Appeals must be annulled. 
The court said : “I find nothing in the statute which ren- 
ders unlawful the organization of public employees for 
their mutual welfare and benefit. They have the same right 
to mutual help and assistance that other citizens have — and 
to group them.selves together for that purpo.se.” 

Cases are to be found which state in general terms that 
the right of cnmhination is limited by the right of others 
not to bo harmed thereby,** but tliere are cases, upon the 
other hand, w hich hold harm to be damnum absque injuria, 
where labor unions are engaged at the time of the inflic- 
tion of the harm in seeking to accomplisli a lawful object,** 


#01 (1010), Croiirti v. Central l.alK>r 
Council, 134 Or «12. U 729, 83 
ALK 19.3 (1930) 

42 I iiiU'ii State* v. Welior, 114 F 
OIiO (DCWn Va 1902). 

43 Cnin|>t)rll v Tiraril. Ifl.’i Mi*c 
148, .300 \YS .'ll.’i (19.37) c/f IWn 
V Pirard. 187 Mi»f fllll, 4 Sisioj) 
301 (10.38, 

44 . 171 .Miac 47.3. 12 NVS(2d) 873 
11939) aflTd 258 .\I) 771. It NYS)2d) 
708 (10.39! .See In re Independent 
narinent Workers I'nion, .3.35 Pa 209. 
8 A (2d) 776 (1930). In England, 
the Trade Dispute! and Trade Union 
Act of 1927 (17 and 18 Geo V. c. 
22) forhida local or public author- 


ities from ninking trade union mem- 
bership a condition of emidoj nicnt 

45. Barnes & Co v. Chi Tt po- 
jrrapliical Union, 232 111 424 83 XE 
940. 14 LRAfXS) 1018, 13 Ann Caa 
54 (1908); Ciirraii v. C.aleii, 1.32 XY 
33, 48 NE 297 (1897); Luckc v. 
CloUiiug Cutters Jt Trimmers’ As- 
senihly, 77 lid 390, 26 A .50.3 (18931 ; 
Parker v Stiibleinen’s Union. 10,3 P 
324 (Qil 1909). See also Bossert 
T. United Brotherhood of Cariteiitera 

Joiners of America, 77 Misc 592, 
137 KY Siipp 321 (1912) 

46 . Xatioiial Fireproofing Co t. 
Mason Builders Ass'n, 169 F 259 
26 LRA(NS) 148. 94 CCA 535 
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This, of course, is all very vague. It indicates, ho#«viar, 
not that the judiciary has been unequal to the task of inea> 
suring with accurate tools the legality of labor unions but 
rather that few cases hold labor unions specifically illegal; 
whatever authority exists in connection with illegality deals 
not with labor unions but with what they seek to accom- 
plish, in what manner and by what means. 


Section 62< Legality of Labor Unions — Sonrces Examined 
to Determine Legality. 

The constitution, by-laws and rules adopted by a labor 
union, in the light of the purjjoses announced by those docu- 
ments, determine its legality.” Predominating unlawful 
purposes make a labor union wholly illegal even though 
lawful purposes are also set forth in the papers which gov- 
ern its activities, and illegality results also where separa- 
tion of the lawful from the unlawful purpose is impossible 
or impracticable, but the contrary is true where the illegal 
purposes are merely incidental.** 

The constitution, by-laws and rules of a labor organiza- 


(CCA 2, 1009); 8Ut« r. Stockford, 
77 Conn 227, 68 A 760 (lOOt); 
Kargps Fnrnitnre Co. t. Amalgamat- 
ed Woodworkera’ Local Union, 165 
Ind 421, 75 NE 877 (1905). 

47. Hitchman Coal A Coke Co. ▼. 
Hitchman, 202 F 512 (1912), rev’d 
on otiicr ground* 214 F 685 (1914) 
rcv'd 245 US 229, 38 S Ct 6.5. 62 L 
Ed 280, I,RA1918C, 197, Ann Ca* 
1918B. 46] (1917); Barker Painting 
Co. V Ilrotlierhood of Palntera. 12 F 
(2d) 945 (DCD XJ 1926). a(rd 34 
F(2d) 3 (CCA 3, 1929), 281 US 462, 
60 S Ct 356, 74 L Ed 967 0 029), 
15 F(2d) 16 (CCA 3, 1926), 23 F 
(2d) 743 (CADC 1927); New Jcmey 
Pkiating Co. t. Local M, 96 NJ 
126 A 399 imm. ttr’g 95 
108. 122 A «teS! <1023); 
lOiodtM Bros. Co T. MufiebuM Frotec- 
tm Onion, 37 R1 281. 92 A 641 
(1918) ; Amalgamated Clothing 
Woricen oi America r. Kieer, 0 S£ 

XM 


(2d) .562, 126 ALR 12.51 (Va 19.59). 
See also Ruaael v, .Amalgamated So- 
ciety ot C-arpentera A Joiners [1912) 
AC 421 ; Thomas v. Portamouth Ship 
Conetniction A»»’d, 28 TLR 372 
[1912); Osborne v Amalgamated 
Soc. [19111 1 Ch 540, 27 LTR 289. 
In J. Friedman A Co ▼. Amalgamat- 
ed Clothing Worker*, 116 Miac 44, 
188 NYS 879 (1921), the following 
statement eontained in the preamble 
to the union’s constitution waa held 
not to render illegal the purpose for 
which the union was formed: “The 
indnetrial and interindustrial organ- 
ization, built upon the solid rock of 
ciear knowledge and clase consciou*- 
MM, will put the organized working 
in actual control of the system 
08 lirpduction, and the working ciasa 
irp9 than be raady to take possession 
ot H." 

td. traeay a. Banker, 170 XUm 
288, 09 NX MS, 89 LBA 508 <1898). 
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tiOO, are likewise the source of the organization’s authority. 
*rhxt6 in Amalgamated Clolhing Workers of America v. 
Kiser,* a labor union was held without authority, because 
its constitution did not give it such authority, to enter into 
a contract with a prospective member under the terms of 
which it agreed to pay her the salary she was earning at 
the time of her discharge, in the event of her discharge for 
joining the union.* 

Likewise, the Constitution, by-laws and rules constitute 
not only the contract between the labor union and its mem- 
bers but also the contract between the members and other 
members of the union.” 

Questions relating to the property, funds and internal 
administration of labor unions raise no problems peculiar 
to such unions. Solutions to such problems are governed 
by the general rules applicable to incorporated or unincor- 
porated associations, which are beyond the scope of this 
work.’* Upon schism in or dis.solution of a labor union, 
neither the majority nor the minority factions are en- 
titled, exclusive of the other faction, to the property or 


48. (1 SE(2d) .')02, 125 AI.R 1251 
(Va llKiO) 

80. The eorrectnesa of the deeieion 
ia doubtful. See Rent.. Torts (IS.!#) 
Keotirm 798, atatiufi the rule to be 
that employeea may legally induce 
workers (i. e., non-employees) by 
fair persuasion to withhold their 
services from the employer, and add- 
ing that “Fair persuasion of work- 
ers may be aeconi panied by offers of 
strike beneftts to them, that is, offers 
of money or sustcnanee during their 
strike or other withholding of ■<erv- 
ices" Consider also eases isnpru at 
section 01) holding that the nceuinu- 
lation of n strike fund is a pioper 
function of labor unions. Sec also 
Everett-Weddey Co. v. Eiehmond 
Typographical Union, 103 Va 188, 53 
SE 273, 3 LBA(NS) 7*2, 8 Ann Cas 
788 (1906). Payment ot strike ben- 
efits in oonneetioii srlth a legal strike 


is unenjomable Barnes v Berry, 
1.57 F 88.5 (CC SD Ohio 1908), sit’d 
169 F 22.5. 94 CC.5 501 (CCA 6, 
1909) , Bittner v West Virginia- 
Pittaburg Coal Co 214 F 716, 131 
CCA 22 (CCA 4. 1914), Levy v. 
Rosenstem, 60 XYS 101 (1900), afTd 
56 AD 618, 6T NYS 6,'JO (1900). 

81. Brotherhood of Railroad Train- 
men v. Barnhill, 214 Ala 56.5. 108 S 
436, 47 ALR 270 (1926), Cameron v. 
Int’l Alliance. 11') XM Eq 577, 183 
A 157 (1936) , Rriulley v. Wilson, 138 
Va 605. 12.3 SE 273 (1924); Amalga- 
mated Clothing Workers of America 
V, Kiser, 6 SE(2d) 562, 125 ALR 
1261 (Va 1939). 

n. See infra, section 100, for a 
disemsion of the nature and evtent 
of judicial interference with labor 
unions, and other material on the 
internal administration of labor un- 
ions. 
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funds of the association or corporation; the funds and 
property must be equally divided.** Nor can a majority 
group which secedes from the union take the funds of the 
union with them.** A local union which joins a national la- 
bor organization is entitled to its own property and funds 
free of any claims of the national organization, upon sever- 
ance of connection by the local with the national,** but the 
local union is bound by the terms contained in the charter 
under which it accepts membership in the national.** It 
has been held that a fund raised for the construction of a la- 
bor temple by a local a.ssociation while affiliated with the 
American Federation of Labor is lost to the local upon rev- 
ocation of its charter, and becomes the property of a local 
granted a charter by the Federation to act as successor of 
the first local.*’ 


Section 63. Legality of Labor Unions — Importance of De- 
termining Whether Given Organization Is a Labor 
Union. 

The analysis heretofore made of labor combinations, in 
connection with their hi.storical background, social implica- 
tion‘. and legal status, indicates that labor unions have 
sought and obtained special treatment in the forms of 
numerous rights, privileges and immunities. The di.scus- 
sion of the legality of labor activities wiiich will follow 
hereafter in this work will serve to emphasize the extent 
of this special treatment. Because of the existence of this 
special treatment in behalf of labor unions, organizations 
of entrepreneurs of one kind or another have sought to as- 
sume the cloak of a labor union, so as thereby to take ad- 


53. E<|uity Ij)d«e v. McDonald, 8 
East LR 421 (1910) ; Schwoitzcr v. 
Schneider, SB N.I Erj 88, OT A 159 
(191fl), ard in 86 N.T Eq 255. 98 A 
1086 (1910) See slao Farrell ▼, 
Cook. 33 NY .St 1% 1003, 11 NY.S 
mt (1800) ; Fandl v. Dakall, 5 N'YS 
729 (1899). 

54. O’Neill V. Delaney, 168 NYS 
666 (1900). See, in this connection, 
BrownMd r. Simon, 94 Misc 720, 

i«o 


168 .\YS 187 (1918), alT'd 174 AD 
872 (1916). 

66. Grand Lodf^e v. Reba, 97 Conn 
2.15. 110 A 235 (1922) c/( Brother- 

hood of R. Trainmen v. Williatna, 
211 Ky 638, 277 SW 500 (1926). 

68 . Local Union v. United Brother- 
hood. 143 La 901, 70 S 532 (1018). 

57. Centralia Labor Temple Asa’n 
T. ODay, 246 P 930 (Wash 1026). 
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vantage of this bundle of rights, privileges and immunities. 
This has been done in one of three main ways. The first has 
taken the form of a frank entrepreneur association claiming 
privileges usually accorded only to labor unions." 

The second has taken the alternative form either of an 
organization bearing a name more or less designed to induce 
the belief that the organization is a labor union, or of an or- 
ganization utilizing the terms usually employed by labor 
unions in connection with labor disputes (such as “strike” 
or “picket”) the purpose thereof apparently being to secure 
labor rights by the psychology of identification. Paramount 
Pictures, Inc. v. United Motion Picture Theatre Owners*® is 
a case in point. In that case an association of independent 
motion picture theatre owners sought to secure better terms 
in contracts with the plaintiff. Paramount Pictures, Inc. 
To accomplish this purpose, the association determined up- 
on concerted refusal to deal with the plaintiff and sought 
also to enlist the public’s support in the form of refusal by 
the public to patronize theatres playing pictures produced 
by the plaintiff. The association declared a “strike” against 
the plaintiff, terming the concerted refusal to deal with the 
plaintiff a “sit-down strike.” E.xhibitors were sent notices 
informing them that “any exhibitor who signs a contract 
in violation of the buying strike should he picketed, as well 
as anyone who, without jiroper dispensation of the War 
Board, docs not join in the August date strike.” The as- 
sociation’s elaborate “picketing campaign” included “pick- 
eting from the sky for the first time in the history of avia- 
tion.” The ivhole plan was a patent violation of the Sher- 
man Anti-Trust Act, and the court so held. 

The third, which is the most subtle, has been sought to 
be accomplished by having the entrepreneurs join a labor 

68 . See Rosman v. United Strictly a means iif deluding unwary pur- 
Kosher Butchers, 163 Miso .3.31, 29.3 nhaaers into the belief that the meat 
NYS 34.3 (1937) where a Kosher sold by him was kosher as well. 
Butchers Association was permitted See also Individual Retail Store 
to inform the public through the me- Owners Association y. Penn Treaty 
(lium of picketing, that the proprie- Food .Stores Ass’n, 33 Pa I) & C 108 
tor picketed was selling kosher (1938). 

chickens end adrertislng the same, as 59. 93 F(2d) 714 (CCA 3, 1937). 

[ITslIsrl— U 
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organization. Strikes, picketing and boycotting, as iweli as 
so-called collective bargaining agreements establishing 
equivalent of closed shops are then undertaken by the 
entrepreneurs in the inune of the labor union. Labor 
unions which lend themselves to such practices thereby de- 
stroy much of whatever freedom of enterprise exists in 
modern society. The practice is a vicious one because it 
prevents new business enterprise from entering the field, 
and constitutes an unwarranted restriction of the market 
in a competitive society. In People v. Distributors Divi- 
sion, Smoked Pish Workers’ Union,** a proceeding was 
brought by the state to enjoin the defendant “Distributors 
Division” among other things from compelling retail store- 
keepers to purchase their supply solely from its members, 
or from picketing and threatening to picket the places of 
business of such producers and retailers who failed to com- 
ply with its demands. The defendants, members of the so- 
called “Distributors Division” of the union, claimed im- 
munity because, as part of a labor union, they could do that 
which labor unions could do. But the court pierced the il- 
legal scheme and granted the injunction. Said the court: 
“The evidence . . . convinces me that the Distributors 
Division is not a bona fide union of laborers oTc working- 
men, but merely an aggregation that has taken on the guise 
and nomenclature of a union in order to obtain an immunity 
to carry on its activities as an illegal combination to re- 
strain trade and create a monopoly. . . . The Distribu- 
tors Division is a typical jobbers association. It is not 
interested in the classical purposes of a labor union, name- 
ly, furthering the interest of the worker with re.spect to 
higher wages, improved labor conditions, bettering hours 
of labor, etc. Its interest lay solely in striving to obtain 
more retail trade or customers for its members so as to 
increase their profits.” 

question ss to wbeflier n given organization con- 
'l^itiftes a labor union also becosnes important in connection 
wiili tiie National Labor Belations Act lUOd prototype State 

M. m UlM 2S5, 7 NYS(2d) 18S (1«3S). 
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l^sllliioii. The Act defines a “labor organization” to mean 
organization of any kind, or any agency or employees’ 
representation committee or plan, in which employees par- 
ticipate and which exists for the purpose, in whole or in 
part, of dealing with employers concerning grievances, la- 
bor disputes, wages, rates of pay, hours of employment, or 
conditions of work.” “ Only labor organizations may peti- 
tion for an election under the act,** and an employer’s dom- 
ination over or interference with an employees’ organiza- 
tion may be held to constitute an “unfair labor practice” 
under the act only where the employees’ organization comes 
within the purview of the term “labor organization” as de- 
fined by the Act. While many kinds of employees’ organ- 
izations, though not called labor organizations, have been 
held to be labor organizations under the Act,** the Board 
has held that a social club not involving the payment of 
dues, to which not only the employees belonged, but also 
their wives and children, is not a labor organization under 
the Act,** 


Section 64. Legality of Labor Unions — ^Nature of Work- 
ingmen’s Right to Associate. 

The view presently entertained by the law books, in con- 
nection with the employee’s right to form and join labor 
unions, seems to be that workingmen should have a right 
to organize so that the unequal employer-employee bar- 
gaining situation might thereby be equalized, and that 


61. 49 But 4S0. 29 USCA Sec l.>2 
(8) (19.35). 

62 Employem may petition in the 
one case where two bona fide labor 
organiiationa claim a majority of the 
employera’ employees. See infra. 
Section 386. 

63. flee Tiny Town Tog*. Inc 7 NL 
RB 64 (1938) ; Wheeling Steel Cor- 
poration. 1 17UIB 690 (1930) enforced 
04 F(2<1) lOai (CCA 6, 1038): 
International Harvester Co., t KT.RB 
310 (1936) ; aiStoa Cotton MlUs, 1 
mJtS 07 (lOaHi enfowod W F 


(Zd) 1008 (CCA 4. 193T): Pennsyl- 
vania (Jreyltound liines, Inc., 1 NL 
Rfl 1 (19,1.7) aff’d 303 US 261, 58 
S Ct 671. 82 1. Ed 831 (19.38); Atlae 
Bdg. A Burlap Co., 1 NLRB 292 
(1936) j Oregon Worsted Co., 1 NLRB 
015 (1036) enforced 96 F(2d) 193 
(CCA 3. 1938); Union Dlawn Steel 
Co.. 10 NLRB 868, enforeed 109 F 
(2d) 587 (CCA 3, 1940); Ford Mo- 
tor Co., 23 NLRB No. 28 (1940). 

64. Triplett Electrical Instrument 
Co., 6 NLRB 835 (1938). 
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an exception for this purpose should accordingly be made 
to the doctrines, among others, of conspiracy and restraint 
of trade. In some few eases, as has been seen, the 
right to organize is placed upon the basis of the general 
right to associate,** but no discussion is given to the na- 
ture of that right. "VVe have thus the situation where this 
so-called “right to form and join labor unions” is consid- 
ered a privilege accorded by a system of law which, in the 
beginning, recognized no such right and consequently held 
all labor unions unlawful.** Labor unions have had to 
justify their existence. Nowhere is the suggestion clearly 
made that the right to form and join labor unions is sim- 
ply one aspect of the employee’s right to a free and open 
market. Under such a view, the right to form and join 
labor unions would find its source of legality not in any 
exception or privilege in connection with the doctrines 
of conspiracy or restraint of trade, but rather in a rec- 
ognized substantive right — the right to a free and open 
market. If such be the nature of the right to form and 
join labor unions, the guarantees of that right contained in 
the National Labor Relations Act and prototype .stale stat- 
utes may properly be considered to bo not the creation of 
a new workingmen’s right, but rather the better protection 
of a previously recognized but hitherto imperfectly protect- 
ed right. It w’ill be seen that there is contained in the pos- 
sibility here advanced a germ of the notion of competition 
as the basis of the labor movement. A more extended dis- 
cussion of competition as an analogy is deferred to subse- 
quent sections.*^ 

Section 65. Lefifality of Employers’ Combinations and As- 
sociations. 

Whether by analogy to the right of workingmen to as- 
sociate, or upon the ground that men have a natural right 
to form combinations and associations, or upon the theory 
€hat many may do in combination what one may do singly, 
it is the law throughout the United States that employers’ 

•B. Sm mipni, lection 60. S7. See SeetioM 73, 76, infra. 

M. Sm lupra, section 60. 
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combinations or associations are legal,®* unless the nature 
of the agreement associating the employers, or the activi- 
ties of the combinations or associations, bring them within 
the vice of common law rules against monopoly or con- 
spiracies, or place them within the purview of anti trust 
laws or other legislative enactments, such as the National 
Labor Eelations Act. The general subject of trade asso- 
ciations and trade agreements are not within the scope of 
this work.®* However, the legality of employers’ associa- 


68. United States. — Boyer v West- 
ern Vnion Tel Co 124 F 246 (CC 
En Mo 1903) , Knudioii v Berm, 
12.1 F C36 (CCD Minn 1903), Gold- 
field Cons Mines Co v Goldfield 
Minors’ Cnion, 159 F 500 (CCD Jfcv 
1908) 

Cahtornia — See Dyer Bros Golden 
West Iron Works v Central Iron 
Works. 182 Cal 589, 189 P 445 
(1920) 

Connecticut, — .Associated Hat Mfrs 
V Baird t’ntcidt Co 88 Conn 332, 91 
A, 373 (1914) 

Georgia. — See Lambert v Georpia 
Po’aer Co 181 Gn 621, 18.3 NE 
814 09.10), Woodruff v Hughes, 2 
Ga App 301, f)8 SE 551 (1907) 

niinois--A d Liiidemann. etc 
Co V Advance Stole Works, 170 III 
-App 423 (1912). See also Carper- 
tore LTiion v Citirens Committee, 
333 III 225, 104 NIC 393 (1928) 

Indiana. — See Androff > Budding 
Trade Eniplojers' .\smi 83 Ind .App 
294, 148 NE 203 (1925). 

Iowa — See Employment Bureau of 
Des Moines \ State Employment 
Ageney Commission, 209 Iowa 104(1, 
229 NW 677 (1930|. 

Kentucky. — See Baker v Alctio- 
politan Life Ins. Co 23 Ky L 1174. 
64 SW 913 (1001), Trimble v. Pru- 
dential Life Ins. Co. 23 Ky L 1184, 
64 SW 915 (1901). 

Maryland. — Willner v. Silverman, 


109 Md 341. 71 A 902, 24 LRA(NS) 
895 (1909) 

Michigan. — Beck v. Ry Teamsters 
Protective Union, 118 Mich 407, 
77 XW 13 42 LRA 407, 74 Am St 
Rep 421 (1.898) 

Nebraska — State v Employers of 
Labor, 102 Neb 768, 109 NW 717, 
170 NW 18.‘> (1918). 

New Jersey.— Atkins v W A 
Fletcher Co 65 NJ Eq 658, 55 A 
1074 (190?) . Fnrstmann \ United 
Front. 133 A 202 (N1 Eq 1926) 

New York.— See Goldman v Sen- 
ner & K. Co. 165 NA'S 394 (1917); 
McCord I Thomp.son-Starrett Co 112 
NYS 1 1908). 129 AD 130 113 NY'S 
.385 (1908), 198 NY 587, 92 NE 1090 
(19101 

Ohio.— New York, ete R Co v. 
Schaffer, 65 Ohio St 414. 62 NE 1036, 
62 LRA 93]. 87 Am St Rep 628 
(1901) 

Pennsylvania. — Cote i Murphy, 
l.>» Pa 420, 28 A 190, 23 LRA 135, 
74 Am St Rep 421 (1898). 

South Carolina — Rhodes v. Granby 
Cotton Mills, 87 SC 18, 68 SE 824 
(1919) 

Wisconsin. — Trade Press Pub. Co. 
V. Milwaukee Typographical Union, 
180 Wis 449, 193 NW 507 (1923) 

AS. See Toulmin, Trade Agree- 
ments and the Anti-Trust Laws 
(Cincinnati 1937) ; Kirsh, Trade As- 
sociations in Law and Business 
(New York 1938). 
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tions or combinations and the lawfulness of their aotiTitiea 
are touched upon in various connections. These include tiie 
legality of (1) employers’ blacklist combinations;"”* (2) em- 
ployers combinations to lock out their employees;"” (3) 
trade boycotts at common law" and under anti-trust legis- 
lation;" (4) employers’ combinations to procure the dis- 
charge of employees employed nnder an at-will employment 
agreement;" (5) agreements of employers’ associations in 
conjunction with labor unions for establishment of the 
closed shop;" (6) agreements among employers to deal 
collectively and not individually with a labor union, in the 
light of the National and prototype Labor Relations Acts."** 
It has been held that a combination among employers 
formed for the purpose of maintaining open shop condi- 
tions in the industry is legal,” and that such a combination 
is not illegal under the Sherman Anti-Trust Act."** But the 
illegality of such a combination, in connection with the Na- 
tional or prototype Labor Relations Act, is clear, if the pur- 
pose of such combination is to resist collective bargaining." 


Section 66. Legality of Labor Activity. 

No generality concerning the legality of labor activity 
can be made corresponding to the legality of labor com- 
binations. It is the settled jurisprudence governing Amer- 
ican judicial labor law that the permissible subjects of la- 
bor activity are matters for the courts to determine in each 
instance, and many are the subjects which have upon this 
underlying notion been declared unlawful.* That labor 


TO. See iofra, aection 472. 

71. See infra, eection 83. 

7S. See infra, Mctions 144, 191. 

73. See infra, section 191. 

74. See supra, aection 12. 

78. Sec infra, aection 170 

78, See infra, >*4, 476. 

See 9t»te t. Emfterera of La- 

mi'W Neb 768, 1^9 MfW 717, ITO 

"W i88 (1018). 

'71. JkUodated Het Mfxa. t. Baird 
TTldridt Co. 88 Conn 352, 01 A 373 

I«0 


79. See infra, sectlona 354, .370. 

SO. For outstanding expreiisiona of 
tbc law to inch effect see Dorelty v. 
Kansaa, 272 US .106, 47 S Ct 86, 71 
n Bd 248 (1926) ; W. A. Snow Iron 
Work! T. Chadwick, 227 Msaa 382, 
118 NE 801 (1817); Baimh .Mach. 
Tool Co. V. Hill, 231 Ma«« .10. 120 
itjl IBS (1088); New Jersey Painting 
Co. %. Local No. 26, OS Nd E<) 108, 
lk2 A 622. meraed on other 
grotnda 96 Eq 832, 126 A 399 
(1924). 
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a right to engage in lawful labor activity is generally 
not denied, but the cases are divided first, in connection 
with the question as to whether the given type of activity 
is lawful, and second, in relation to the problem whether 
the given purpose sought to be achieved by the activity is 
legal. As stated in Blumauer v. Portland Moving Picture 
Machine Operators’ Protective Union,*’ “This right (the 
right to organize and form labor unions) would be of little 
value if they (the organizers and members of the unions) 
were deprived of the means of making the purpose of their 
organization effective. Therefore, organized labor has a 
right to lawfully use all lawful means to bring about rea- 
sonably desirable terms and conditions in the way of hours, 
pay or other conditions of employment. Organized labor 
has the right to present its side of a controversy to the pub- 
lic by all lawful means if such means may be, and are, used 
in a lawful manner without violence, or threats, or in- 
timidation of the employer, his employees or the patrons 
of the employer’s business.” Sometimes the permissibility 
of the purposes for which labor activity is carried on is 
raised in connection with a strike, while at other times it 
is raised with respect to picketing, the Iwycott, a given 
union rule, or the consequences of a collective bargaining 
agreement. In this work the question of legality in relation 
to the purposes for which labor may carry on its activities 
will accordingly be considered in the respective chapters 
on the strike, picket or the boycott, depending upon the 
particular form of the labor activity involved.** Considera- 
tion of the subjects of labor activity in a single chapter, 
regardless of the particular form in which the activity is 
carried on (whether strike, picket or boycott) is another 
way of presenting the matter. However, whatever ad- 
vantages there may be in connection with this last method 
of presentation can be obtained by proper indexing. Courts 
are beginning to treat strikes differently from the manner 
in which they treat picketing or boycotting, while picketing, 

M. 141 Or 398, IT P(8d) HI* rules, and sectioDS 173-176, in- 

(1033). Ttu., for the disciplinary effects of 

ML S«e infra. OMtioa 87, for un- collective bargaining agreements 
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in turn, is considered differently from strikes and boycotts. 
A purpose for which a strike may be carried on, for ex- 
ample, is not necessarily a permissible purpose of boycot- 
ting, and picketing has been receiving radically different 
treatment of late in view, for example, of flie identification 
of picketing with the right to free speech.*® Again, it has 
been held in Maryland that boycotting is entitled to a great- 
er measure of legal protection than is the practice of picket- 
ing, and hence that boycotting may seek legally to accom- 
plish a purpose which, if sought to be accomplished by 
picketing, would be illegal.** Also to be mentioned as in- 
stances in point are the different rules governing .secondary 
picketing, as distinguished from like boycotting or strik- 
ing.** Finally, it does not seem wise to emphasize the com- 
mon objects of labor activity, for a part of tlie story of la- 
bor law involves a tactic on the part of labor, when im- 
pressed with the futility of securing legally the accomplish- 
ment of a given object by a given form of activity, to in- 
sist upon accomplishing that same object with the permis- 
sion of law, through some other form of labor activity. The 
sway of legal doctrine governing secondary picketing (in 
the direction of its legality)** in the face of the general 
prohibition against secondary boycotting” is an instance 
in point. The cases appear to be heading in the direction 
of a differentiation in the legality of what labor may do in 
connection wnth one kind of activity as distinguished from 
another, and it has been thought well to indicate such a dif- 
ferentiation in tliis work. It thus appears preferable to 
consider the legality of the particular purposes for which 
labor activity may be carried on, in connection with the 
given form which the given activity lakes. 

Because the strike was labor’s first outstanding form of 
economic pressure, most of the cases dealing with the pro- 


83. For a diacussiOB of picketing 
in connection with the right to free 
qweeii, aee Rections 135-140, infra. 

88 . Green v Samneleon, lOR Md 
421. 178 A 109, 99 ALR 628 (19.16). 

88 . For the legality of the aecnn- 
dary atrika, aee infra, aeetion 103 » 

les 


■eoondary picketing is discuserd in- 
fra, at section* 122 and 12.1, while 
secondary boycotting is considered in- 
fra, at sections 146-153. 

88 . See infra, section 123. . 

87 . See^ infm, section 160. 
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priety of the given form of pressure have arisen in connec- 
tion with the strike. Economic pressure aimed at union- 
ization, however, being a more recent purpose of labor 
unionism, is many times tested in connection with picketing, 
labor’s later and at present much the more popular means 
of exerting that pressure. 

Section 67. Legality of Labor Activity — The Restate- 
ment’s Glassification. 

Dissatisfaction with the words “strike,” “picket” and 
“boycott,” and especially with the latter two terms, as de- 
scriptive legends to define the means adopted by labor 
unions to accomplish their ends, has apparently induced 
the writers of the Restatement of the Law of Torts to em- 
ploy different terms for the several purposes. The Re- 
statement has also refrained from using the word “second- 
ary” in connection with any of the forms of labor activity. 
Labor activity is classified by the Restatement into five 
forms: (1) the strike;'* (2) refusal to work on non-union 
goods;** (3) discipline by a union of its members;*® (4) 
“fair persuasion;”*’ and (5) withdrawal of patronage.** 
“Fair persuasion” is meant partly to comprehend the words 
picketing and boycotting. The idea of refusal to work on 
non-union goods is intended to distinguish that form of 
pressure from the more general pressure of striking. 

It is probably true that gains are made in legal thinking 
by the employment of more careful language and finer dis- 
tinctions, and while the American Law Institute is there- 
fore to be commended for its contribution to the subject, 
this work will nevertheless employ the traditional language 
of strikes, picketing and boycotting, and primary and sec- 
ondary (and, in connection with strikes, the words sym- 
pathetic and general) because such language has become 
too common to the law hooks and the judicial decision to 
permit of satisfactory change at this time. Clarification of 
the meaning of the traditional terms is the most that can be 

88. Rest., Torts (1939) Topic 3 81. Rest , Torts (1939) Secs 779, 

(Scope Note) ,• S«oa 797, 802-803. 798, 799. 

89. Rest., TorU (1039) Sec 802. 98. Rest., Torts (1939) Secs 807, 

90. Rest., Torts (1939) Sec 798. 808. 
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attempted at the present time, especially in coimection Tlriith 
this work, and its design as a tool for practicing lawyers. 

While discipline by a union of its members, the third form 
of labor activity as classified by the Restatement, is not, 
speaking generally, a form of activity but rather a means 
(like a strike vote) of putting one of the forms of activity 
in motion, the Restatement is justified in including such 
discipline as a form of labor activity. There are several 
cases where discipline by a union of its members has been 
the means of enforcing a strike or a boycott.** Trade boy- 
cotts too have been carried on under cover of trade associa- 
tion by-laws which provide for expulsion from the associa- 
tion for reasons set forth in the by-law's.** 

It would seem, however, that the Restatement has omitted 
another form of labor activity which has been assuming in- 
creasing importance, i. e., the regulation, by the terms of 
collective bargaining agreements, of the activities of em- 
ployers or employees in the industry, even though they are 
not parties to the agreement.** The matter is amplified in 
subsequent sections of this work.** 


93. See Waterhouse t. Comer, 55 
P 149, 19 LRA 403 (CCWD Ga 
1893] , Colm & Both Elcctneal Co t. 
Bricklayers Union, 92 Conn 101, 101 
A 659 (1917) ; Robinson v. Bryant, 
184 SE 298 (Gs 1936); Bricklayers’ 
Union V .Seymour Ruff A Sons, 160 
Hd 483, 154 A 52, 83 ALR 448 
(19.31), Yankee Network v, Gibbs, 3 
jrE(2d) 2S8 (Mass 1936) ; A. T. 
Stearns Lumber Co. T. Howlett, 260 
Maas .45, 1.57 XE 82, 62 ALR U25 
(1927). See also Edebtein t. GUI- 
more, 35 F(2d) 723 (OCA 2, 1929). 
cert den 280 US 607, 50 S a 153, 
74 L Ed 650 (1930) holding that un- 
ion discipline ot its amtMber*. though 
J tei eted against a tUrd party and 
«a its purpose tin withdrawal 
acraioes of tha union membera 
inborn Om third party if h« does not 
t.’ndopantto with tbs onion in cotmsc- 
thw aifth Its twyeott of tbs party 
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inrolved in the primary dispute, does 
not constitute a secondary boycott. 
In Chicago Federation of Musicians 
V. American Musicians Union, 130 
III App 65 (1908) it was held that 
a jurisdictional strike could not be 
carried on by means of a line levied 
by the unitn upon members working 
■with non membera 

94. McCarter v. Chamber of Com- 
merce, 126 Jdd 131, 94 A 541 (1916). 
See, for other cases involving the le- 
gality of trade boycotts at common 
tew, section 144, infra, and nndcr the 
Sbemisn Act, section 101, infra. 

95. See National Fireproofing Oo. 
T. Mason Builders’ Assn., 169 F 259, 
M CCA S35, 26 LRA(NS) 148 (OCA 
t, 1909); SrtebiA v. E. L. Oliver 
Lodge, 879 NW 277 (Neb 1938); 
AMea v. Prtedimii, 171 Mise 1042. 
14 NEB (24) 2(*8 (1089). 

M, See secttoiM 178-175, Infi*. 
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fle ptf Ai p 68. Wide Variety of Tactics Employed by Labor 
in Connection with Labor Disputes. 

Oeneralization of the forms of labor activities, as con- 
stituting either strike, picket or boycott, even if implement- 
ed by the activities found in union discipline and the dis- 
ciplinary effect of collective bargaining agreements, does 
not and from the very nature of the case cannot describe 
the many forms of pressure exerted by labor unions in con- 
nection with given controversies. The sit-down strike, for 
example, is neither strike without more, nor simply tres- 
pass upon the employer’s property, but rather an unclas- 
sifiable form of pressure reflecting, in general, more radical 
impulses in connection with labor controversies. In Boise 
Street Car Company v. Van Avery,” the main form of ac- 
tivity carried on for the purpose of making the strike more 
effective was picketing, but the union also operated a 
“courtesy car” in competition with the plaintiff’s busses. 
The latter form of pressure was enjoined, in spite of the 
Idaho State Anti-Injunction Law, because unrelated to the 
forms of pressure usually exerted in connection with labor 
disputes, and because constituting an invasion of the plain- 
tiff’s franchise. 

In some oases, unions have been known to solicit the em- 
ployer’s customers on behalf of competitors.’* In others, 
under the guise of picketing, unions have actually blocked 
the entrance to the employer’s business, as by mass meet- 
ings and other street scenes.” In still another, a beauty 
parlor engaged in a labor dispute was subjected to the ac- 
tivity of a union member marching or dancing in front of 
the premises of the employer, wearing the disguise of a 
monkey or an ape, and warning the public that such would 
be the results of beauty treatments at the employer’s place 
of business.^ 

97. 103 P(2d) 1107 (Idaho 1940) 1. MBe. Reif v. 186 Misc 

98. See infra, uction 114. 947, 1 NYS(2d) 616 (1937). 

89. See infra, eection 184. 
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Section 69. Legal Theories and the Rightful Aspect. 

We pass now to the various legal theories offered hj 
courts and textwrilers to explain the reasons for holding 
lawful the given form of labor activity carried on for a 
given purpose, in the face of its prima facie illegality as an 
interference with tlie right to a free and open market. The 
outstanding theories offered revolve about the notions of 
(1) malice; (2) motive and intent, primary and secondary, 
and (3) just cause. Finally, consideration will be given to 
the contributions of Mr. Justice Holmes to the subject of 
American labor law, for in his contributions are found the 
threads which sjuithcsize the various theories into a mean- 
ingful whole, and which explain the transition of these 
theories from instruments of utter worthlessness and 
fraught with confusion, to tools capable of enabling the ju- 
diciary to keep a respectable place among the bodies of men 
appointed by other men to maintain a social order. The 
following sections will take up the meaning of these various 
theories and their limits tion.s, along with the place which 
Mr. Justice Holmes enjoys in the development of American 
labor law. 

Section 70. Legal Theories and the Rightful Aspect — Mal- 
ice. 

“Malice” in the law of torts, like “waiver” in contract 
law, is a word with many meanings. Such indeed is the 
shifting nature of the word malice that, as will be seen 
hereafter, it may mean nothing, something but vcr>- little, 
or very much.* In defamation cases, the word malice is 

2. “.Malirr as used in the books 2 QB 21, Lord Esher, Mil, stated 
means sometimes malevolence, some- "we have been invited to deftne mal- 
times ab-ence of escuse, and some- iee. One eannot do so any more 
times absence of motive for the pub- tlinn one can defiiip fraud, and 1 cer 
lie good. If so ‘slippery’ a word, to tainiy shall not attempt it. Every- 
borrow Lord Bowen’s Adjective, were one knows what is meant by a man 
eUminsted from legal arguments and acting maliciously. The only rerog- 
opiaiaiis, only good would result.” nised tribunal that can decide, 
Ames, How Far an Act ]lilay Be a whether an act Is or is not mali- 
Tort Becaase of the Wrongful Motive cions, is a jury." But in Allen v. 
of the Actor, 18 Harv L Rev 411, 422 Flood [1898] AC 1, 17 Eng Rul Cos 
<1008). In Flood T. Jackson [189S] 285, Lord Hertebell thus oommentad 
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usually employed, but a showing of malice is unnecessary 
to make out a cause of action; defamatory statements in- 
nocently made are actionable. It is sometimes said that 
defamatory publications raise an inference of malice, but 
it is generally conceded that this really means that the 
defamatory publication and not malice is the gravamen of 
the action. Malice operates only to destroy a qualified 
privilege. In tort actions generally, malice is a ground for 
imposing exemplary damages. In cases involving alleged 
malicious prosecution, malicious abuse of process and mali- 
cious actions for the enforcement of civil rights, malice 
means any motive other than that of a desire to bring the 
accused to justice. Malice under such circumstances does 
not mean ill-will; the existence of an ulterior motive is suf- 
ficient to show malice, as where a party utilizes the machin- 
ery of the criminal law for the purpose of coercing the pay- 
ment of a debt or the delivery of property.® Malice is also 
quite frequently employed in connection with assault, bat- 
tery and false imprisonment, yet in none of these torts does 
malice play any part in the ultimate facts necessary to es- 
tablish a cause of action.* In connection with third party 
interference with contractual relationships, malice has been 
said to mean “the intention to appropriate to oneself the 
promised advantages which another has secured by con- 
tract.” ® 

In spite of the ambiguous and exaggerated employment 
of the term, however, malice plays an important role m 
the law. Indeed, no developed system of law can afford to 
ignore injurious bad faitli conduct carried on under the 
cloak of activities ordinarily considered legally blameless. 

upon tho attempt to shift to a lury are otherwise lawful, because they 
that which the judiciary is unable to choose, williout any legal definitioii 
understand "The muster of the lolls of the term, to say that they are 
derlmed in the present case to define malicious” 

w liat was nieaiit by *niali('ioiisIv*, 3. Hall v. American Inv Co 241 
he consideicd this a question to be Mich 340, 217 MW 18 {1928}. 
determined by a jury. ... I can 4 . Rest., Torts (1039}, Secs 34, 
imagine no greater danger to the ISc, 44. 

community than that a jury should 8. Sayre, Inducing Breach of Con- 
be at liberty to impose the penalty tract (1923), 36 Harr L Rev 663, 
of paying damages for acts which 702. 
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It has been said that “the general rule is that whatev^ a 
man may lawfully do under any circumstances, he may do 
regardless of the motive for his conduct,” • but if any gen- 
eral rule is to be set forth, the opposite would seem to be a 
more proper statement of the law. Dean Ames has demon- 
strated the extent to which motive is inseparably connected 
with legal liability.’ The books are filled with cases of 
malevolent activities carried on under the supposed pro- 
tective comfort of a legal right, and it is to the credit of tlie 
common law that liability generally has followed a showing 


of such facts.* In American 

fi. MeUger ». Hochrein, 107 Wi» 
267, 83 KW 308 (1000) See »I*o 
ErtJ: V. Produce Exchange, 79 Minn 
140, 81 KW 737 (1900); Auburn A. 
Cato Plank Rood Co. t. Douglaaa. 0 
KY 444 (1854); MorrU v. Tulhitl, 
72 XY 57.5 (1878); Kiff v. Youmana, 
88 NY 324, 40 Am Rep 543 (1881); 
Lancaster v Hamburger, 70 Ohio St 
156, 71 NE 288 (1804); lenkins v 
Fowler, 24 Pa St 308 (1856): Glen- 
don Iron Co. V. Uhler, 76 Pa 487 
(1874); Arnold v. MofTit, 30 Rf 310, 
75 A 502 (1910); Raycroft v Tayn 
tor, 68 Vt 1219, 35 A 53 (1896); 
Allen V Flood [18981 AC 1; Pollacic 
on Torts (lltb Ed) 23. In some 
cases language ia used to tbe edect 
that “the actionability of a person’s 
conduct docs not depend upon wheth- 
er his motive is malicious or benef- 
icent, but upon whether his conduct 
inflicts legal harm upon the plaintiff" 
Bnrdick on Torts (3rd Ed) pp. 86- 
87, where this is said to be the “pre- 
vailing rule ” See also. May ». 
Wood, 172 Mass 11, 61 NE 191 
(1898); Ijincaster r. Hamburger, 70 
Ohio St 1.56, 71 XB 289 (inot), 
Anwid V. Motett, 30 B1 Sl«, 76 A 502 
[I|l]{ffl|)(B(nith Royatton Bwk v. Suf- 
mtak, 27 Vt 506 (U64}! I.oeher 
A lUfiaUlto. 141 Wls 382, 124 XW 
fUlO). But this begf the very 
l|iK»tioa ^eeiiseed hi tiw text, L a.. 


Bank & Trust Co. v. Federal 

when will malice transform an act 
which may be legally done into one 
which will impose legal liability upon 
tbe defendant because causing “legal 
harm” to the plaintiff. 

7. Aniea, How: Far an Act May Be 
a Tort Bei-ausc of tbe Wrongful Mo- 
tive of the Actor (1905), IS Hsrv L 
Rev 411. See also Holmes. Priv- 
ilege. Malice and Intent (1894), 8 
Harv L Rev 1. 

8. See <7agnon v Frciirb I.ic)< 
Springs, 163 Ind 687, 72 XE 849. 68 
LRA 175 (1904), Boggs v. Dtinrnn- 
Sbel) Furniture Co )C.3 Iowa 106, 143 
NW 482 (1913) , Dunsbec v Stand- 
ard Oil Co.. 152 Iowa 018, 132 XVV 
371 (1911): Plant v. Woods. 176 
Maas 402. 57 XE 1011 (1900) , .Moran 
V. Dunphy, 177 Maas 485. .50 NE 125 
(1901); Flalicrty v Aloran, 81 Mich 
.52, 45 NW 381 (1890), Hutton v. 
Waters, 132 Tenn 527, 179 SW 134 
(1916); Wesley v. Native l.iimlier 
Co., 97 Mias 814, S3 B 346 (1910) ; 
Tuttle V. Buck, 107 Minn 146, 119 
NW 946 (1909) . Carnea v. St. Paul 
Union Stockyards Co. 164 Minn 467. 
206 NW 396 (1025); Barger v. Bar- 
rtagvr, 161 XC 433, 66 SE 439 
<M)6V); A) R«shid v. News .Syudi- 
e«t* Company, 266 NY 1, 191 N* 
7li (AM4); St. Acdinsbnry A laske 
CkamplAlii R. It .Co. v. Hunt, 66 
Vt no (1808)1 KmU* V. HQidMr- 
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B^setve Bank,* where the opinion of the United States Su- 
preme Court was written by Mr. Justice Holmes, it ap- 
peared that the defendants, unsuccessful in their attempts 
to persuade the plaintiff to become a member of the federal 
reserve system, evolved the scheme, for the purpose of 
coercing the plaintiff to become a member, of accumulating 
checks on the country banks until the amount of the checks 
reached a high figure, and then to cause them to be pre- 
sented for payment over the counter of the plaintiff. De- 
fendant utilized still other devices whose purposes in their 
totality were to require payment in cash in such wise 
as to compel the plaintiff to maintain so much cash in their 
vaults as to drive them out of business or to force them 
to submit to membership in the federal reserve system. 
Plaintiff sought and obtained an injunction, as against the 
defendants’ contention that they did that which they had 
a right to do. Said the court: “Banks as we know them 
could not exist if they could not rely upon averages and 
lend a large part of the money that they receive from their 
depositors on the assumption that not more than a certain 
fraction of it will be demanded on any one day. If with- 
out a word of falsehood, but acting from what we have 
called ‘disinterested malevolence’ a man by persuasion 
should organize and carry into effect a run upon a bank 
and ruin.it, we cannot doubt that an action would lie. A 
similar result even if less complete in its effect is to be ex- 
pected from the course that the defendants are alleged to 
intend.” In People v. Conimerford,*® the defendants, union 
delegates, withdrew a hoisting engineer from a concrete job 
in which the complainant was engaged, asserting, as their 
reason therefor the fact that non-union truck drivers were 
employed by the company furnishing, under contract, cin- 

Sngill (1700) 11 East 574 n (QKD); conoijption and birth of malicious mo- 
Tarleton Vt ATCawley, Xi«i Prms tires unmixed with any other and ex- 
1704, Peake NP Cas 270; Rex t, clmiTely directed to inJtiTy and dam- 
Kcrr, Nisi Prius, reported in London age of another.” Bearddey v Kil- 
Timea, December 17, 18, 19. 1931- mw, 238 NY 80, 140 NB 203 (I923|. 
Oairett v. Taylor, Kings Bench 0 . 260 US 350, 41 S Ct 499, 05 L 
[1821] Cro Jao 667. But the act Ed 083 (1921). 
eomplained of .innot ho ^solely the 10 . 233 AD 2, 251 NTS 132 (1931). 
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ders to the complainant. In fact, however, none but union 
men were employed by the company furnishing cinders. It 
appeared that the defendants’ act in withdrawing the hoist- 
ing engineer from the job was to coerce the complainant in- 
to contracting with another cinder company for the furnish- 
ing of cinders. When the complainant did enter into a con- 
tract with this other cinder company, the defendants per- 
mitted the hoisting engineer to return to work. The in- 
dictment of the defendants for criminal conspiracy was 
held good. In Busch Jewelry Co. Inc. v. United Retail Em- 
ployees Local, “ pickets, members of Local 144 of the Win- 
dow Trimmers Union, were punished after trial by jury, 
for violation of a laltor injunction order. It appeared that 
the defendant union had theretofore been enjoined from 
further picketing because of numerous excesses in the ex- 
ercise thereof. Thereupon, Local 144 of the Window Trim- 
mers Union was prevailed upon to commence pieketing as 
a means of evading the operation of the injunction against 
the defendant union. The court pierced the illegal scheme, 
and the pickets were accordingly ])uni.shed. In Bucking- 
ham Transportation Co. v. International Brotherhood of 
Teamsters,** picketing was carried on under guise of a pur- 
pose to unionize the plaintiff’s establishment. The evidence 
indicated, however, that the picketing was designed to re- 
taliate against the plaintiff because its employees had 
crossed a picket line set up by the union at another com- 
pany. Picketing was consequently enjoined. 

Having given malice its just due, its utter u.selcssness as 
a general tool to deal with the legality of labor activities 
needs to be demonstrated. Practically all strikes, picket.s 
or boycotts are carried on not for the purpose of malicious- 
ly inflicting harm upon the employer, but for the purpn.se of 
obtaining some advantage in connection with terms and 
conditions of employment. It must be emphasized that 
profit and enterprise are pre-conditions to any successful 
labor movement. And those who are the leaders of the 

Jl. ISO Mfae 15«, 7 NY8(Zd) 872 IH*t Ct 2d Judicial DUtrlct, Au- 
(1938). gust 25, 1939). 

M. 1 CCB Lab Ca» 1239 (Colo 
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modern American labor movement are generally quite con- 
versant with this underlying circumstance. Collective bar- 
gaining involves conflicting interests competing for advan- 
tage, and not the reflections of “disinterested malevo- 
lence.”'® Harmonious, not maliciously grounded employer- 
employee relationship, under the terms of a collective bar- 
gaining agreement, is the aim and achievement of labor ac- 
tivity. “In a strike, as in trade competition, there may be, 
in most cases there probably is, ill feeling on both sides, at 
all events after the .strike has gone on for some time, but 
no strike was ever cither commenced or maintained out of 
spite to master or man, any more than a lockout was ever 
declared by employer to spite the employed ... in every 
organized trade a strike is simply a matter of policy for 
the trade union.” '* In Arnold v. Burgess,'® a trade asso- 
ciation issued an order forbidding its members from avail- 
ing themselves of the plaintitT’s service. The plaintiff sued 
to restrain enforcement of the order. The Court of Ap- 
peals affirmed, without opinion, a .iudgment entered upon 
an order of the Appellate Division dismissing the com- 
plaint; it appeared that the complaint was dismissed part- 
ly upon the ground that there was no actual malice, and 
that the defendant association acted in good faith and be- 
cause it believed such order to be to the best interests of 
the trade. None of the grounds assigned would seem to be 
particularly persuasive, for neither the absence of malice 
nor the presence of a bona fide belief that the order was 
necessary for the protection of the trade should be per- 
mitted to stand in the way of censure of socially undesir- 
able restraints upon trade and commerce. The weighing 
of social and economic interests which underlies the hold- 
ing of the United States Supreme Court in Appalachian 


13. See Chapin on Torts (1917) p. 
430. “Malice, tliat much misunder- 
stood term, is said to be the test of 
liability. When analyred, this mere- 
ly means that the object must not 
be an improper one.” 

14. Report of the Royal Coramis- 
aioD OK Trade Disputes and Trade 

[1 Teller]—! 8 


Combinations, p 88 (1906), Malice 
hae also played a part in the defini- 
tioD of just cause. See section 73, 
infra. 

U. 269 NY 610, 199 NE 611 
(1936) affiiming 241 AD 364, 272 N 
YS 634 (1934). 
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Coals V. United States,** where the Sherman Act was 
sidered in relation to the coal indnstry, appears to be a bet- 
ter, even if sometimes a more difficult, method of dealii)® 
with the subject. Thurman Arnold, writing from ex- 
perience gained through his position since 19.^8 as As- 
sistant Attorney General of the United States in charge of 
the Antitrust Division of tlie United States Department of 
Justice,*’ has noted sources of confusion which have inter- 
fered w’ith effective administration and enforcement of the 
antitrust laws. “One outstanding source of confusion,” he 
states, “has been the fact that we have considered the in- 
tent as more important than the results. This has made it 
a problem of corporate morality. . . . But the trust prob- 
lem today is not a problem of private morals. It is not a 
question of the good or bad intention of the monopolist. 
Wliethcr some of the largest and most ex.ncting monopolies 
are directed by men with criminal or benevolent intentions 
is purely a matter of accident. It is the results growing 
out of their operation of the price and marketing machin- 
ery, which are significant for our purposes.” 

The idea of malice as concerns labor disputes cases 
seems to have originated in its mo.st outstanding form, in 
the case of Allen v. Flood,** where, in connection w’ith a 
threat to engage in a jurisdictional strike, the court hold 
the union delegate who had made the threat legally blame- 
less because, even assuming him to have acted maliciously, 
he did nothing unlawful. Injection of malice into the case 
was necessitated by failure or refusal of the court to rec- 
ognize as a legal right, the right to a free and open market. 
There are American cases holding that a storekeeper has a 
right of action against an employer who conditions employ- 
ment upon his employees’ refraining from purchasing goods 
at the storekeeper’s place of business,** but the decisions 

Ifi. 288 va 344, 63 S a 471. 7T W<>bb v. Drake. 82 La Ann 

Ed 826 (1033). 880, 26 8 ?01 (1800) ; VVealcv v. Na- 

. UVEm 7 Law and Ckmiemporarx thrs Lumber Co. 07 Miaa 814. 0.3 S 
6 (1040). 848 (1910) ; International, etc. Rjr. 

14 HbwH of lA»r<l* riSOS] AC 1. Oo. y. areenwood. 21 SVl' 069 (Tewu 

'.34-'il)iahlins V. at. Cbarlea St R. CIV 1893). But are tb« follow- 
fjo. 47 La Ann 214, 10 S 806 lag CAaea iHMiag the etorekeeper 

(1 TelM 
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spe^ not of the storekeeper’s right to a free and open mar- 
ket anlawfully coerced by the employer, but rather of the 
employer’s “malice” in so doing. We have now come to 
recognize that right universally." It is well to discard the 
crutch, especially since it was never a good one, now that 
the patient has gotten well. In Alfred W. Booth & Bro. v. 
Burgess," the court succinctly pierced the vice of Allen v. 
Flood (supra) in the following words: “If the great Eng- 
lish judges who delivered those exceedingly instructive and 
learned opinions in Allen v. Flood [supra] had devoted 
more time to the ascertainment of the legal right, or the 
alleged legal right, asserted by the plaintiff, the violation 
of which constituted the tort charged against the defendant, 
I incline to think that they would have had less difficulty 
in ascertaining whether or not any tort had been com- 
mitted, and, if so, what was the definition of such tort. The 
effort of a large number of learned judges to define a tort 
without agreeing upon the primary legal right which the 
tort postulates, especially when such effort is made with 
the use of such terms of ‘malice’ and ‘maliciously,’ natu- 
rally leads to variant and conflicting opinions.” 

Failure to recognize none but traditional torts likewise 
led the English judiciarj' in Lumlcy v. Gye” to hold that 
“maliciously” to induce the breach of a contract is a tort. 
Lumley v. Gye was itself an innovator for it was the first 
holding to the effect that neither fraud nor coercion nor 
any other traditionally unlawful means were necessary as 
conditions of liability, but reliance upon “malice” was both 
unnecessary and productive of confusion. In South Wales 
Miners’ Federation v. Glamorgan Coal Co.,” which likeAvise 
involved alleged tortious interference with contractual 


rcDiedilesB under the circiim’tanrcB 
Oupthler v. Altinan, 26 Ind .4jip .'i87, 
60 NE 365 (1901): I.cwi8 v Huic- 
Hodge Lumber Co. 121 La 658, •16 S 
686 (1608); Deon v. Kirby Lumber 
(^mpany, 162 La 671, 111 S 65 
(1927); Haywood v. Tilion, 76 Me 
225 (1883) ; Dagostino t. Rogers. 68 
Pa Super Ct 284 (1817); Payne t. 


Western, etc R R. Co. 13 I.ea 507 
(Tenn 1884) : Robison v. Texas Pine 
Land Ass'n 40 SW 843 (Tex Civ 
App 1867). 

tOl See sections 11-23, supra 
ai. 72 NJ E<| 181, 66 A 228 (1906). 
28. 2 El and Bi 216 [1853]. 

83. 1 AC 239 71905]. 
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rights, malice was rejected as the basis of liability, the 
court saying “It is settled now lhat malice in the sense of 
spite or ill-will is not the gist of such an action” but the 
idea that malice is the ingredient of the tort is still a dis- 
turbing factor to be found in the cases.** 

Section 71. Legal Theories and the Rightful Aspect — 
“Object” Distinguished from “Good Faith” by the Re- 
statement. 

The confusion and consequent harm which have resulted 
from the identification of “malice” with labor activity has 
received the attention of the Eestatement of the Law of 
Torts, with beneficial result. Before taking up the various 
objects in behalf of whoso achievement labor activities may 
or may not be carried on, the Ke.statement defines an “ob- 
ject” of concerted action by workers against an employer 
as “an act required in good faith by them of the employer 
as the condition of their voluntarily ceasing their concerted 
action against him.”” White the definition is somewhat 
technical in nature and at first reading somewhat obscure, 
further consideration in connection with the comment there- 
on made by the writers of the Restatement clarifies the 
intention of the definition. We are thus told that the defini- 
tion is designed, among other things, “to limit the concept 
of an object of concerted action to a colorless objective fact 
without inquiry into its consequences and to eliminate from 
the process of ascertaining that object any inquiry into the 
propriety of the conduct.” ” 

Having laid the foundation for an analysis of the rele- 
vance of “good faith,” the Restatement proceeds ; “The ob- 
ject of concerted action must not be confused with the mo- 
tives whicli lead workers to desire it. The object of a strike 
for an increase in wages is the increasing of wage>, wheth- 
er the workers are moved solely by a desire for greater 
earnings or by ill will toward the employer or by some dog- 
ma as to the desirability of militancy at all times. The rea- 

9$, See Oiafee, Unfair CompefUion Third Party (1932) fl Tin L Hev 333. 
(1940). 63 liarv I. Rev 1289; Soling- 26. Rest., Tort* (1939) Sec 777. 

er, Ppe-Contractual Interference by a M. Rest., Tort# (1939) Sec 777 (a). 
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sonableness of the demand is relevant only on the question 
■whether it is made in good faith. To be the object of their 
action, the workers’ demand must be made in good faith. It 
is not sufficient that they make the demand, if it appears 
that their real demand is something else and that the con- 
tinuance or cessation of their concerted action depends up- 
on the disposal of the latter rather than of the former. 
In such a case, it is the latter rather than the former that is 
the object of their action.” 


Section 72. Legal Theories and the Rightful Aspect — Mo- 
tive and Intent; Primary and Secondary Purposes. 

Naivete, which is seldom a characteristic of the law, is 
responsible for the rule, by which the legality of labor ac- 
tivities IS purported to be tested, that “The law allows la- 
borers to combine for the purpose of obtaining lawful bene- 
fits to themselves, but it gives no sanction to combinations 
either of employers or employed which have for their im- 
mediate purpose the in.)ury of another.”” The idea of 
primary as distinguished from secondary purposes prob- 
ably arose from the distinction which the courts drew be- 
tween acts of competition and acts designed to injure,” 


27. Rest, 'lorts (liKlH) Sco 7*7 
(ft 

28. I'nitod Chain Theatios v riiil 

afli'l)ilim M P M O I vo Fd.n 
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Al.R l.HS (10.141, ciTt lii-ii C'l.V US 
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Oillen, 22!) Mass 413, 118 NE 871 
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(1916) ; Bossert v Dhuy, 221 NY 
342, 117 NE 682 (1917); Blumaner 
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V Cullaiilu'r, 104 Mi5c 838, 299 XYS 
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Co V Korrnnn 241 .AD 702, 269 XYS 
7HS (1931) add 26.1 XY 481, 193 
.XE 281 (1934), Moreland Theatres 
Corp \ Pm timid M P M O V 140 
Oi 3.). 12 P(2d) 333 (19.32), Romes 

V Piox itlfiire Local. M P M O U. 
SI Rl 490 155 A 581 (1931) 

28 . See Lord Esher, M. R. in Mo- 
sul Steamship Co. v. McGregor 
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not for the purpose of oompetition, 
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bat later cases seduced the idea to a means of distingo{sb< 
ing between one method of injury and another. The rule 
has been differently stated in coimection with the words 
“motive” and “intent,” the latter being considered the im- 
mediate object sought to be accomplished by the actor, 
while the former is used as meaning “not to signify the ob- 
ject or the result immediately aimed at, but the cause for 
entertaining that desire, the feeling that makes the actor 
desire to attain that result ” *® Motive is sometimes also 
used as a word designed to indicate the presence of malice, 
but the use of the word motive in that connection is neither 
helpful nor harmful, and the discussion of the word “mal- 
ice” in a preceding seel ion has not included any mention 
of the confusing word “motive” for this reason. It has 
been said that strikes are held legal while boycotts, though 
for .similar purposes, are held illegal because strikes are 
said to he called to benefit the strikers while boycotts are 
called to injure the person boycotted.** Upon the basis 
of this distinction also, the Massachusetts court hold in 
Plant V Woods** that threats to .strike w^ere unlawful and 
would be enjoined where the purpose in striking was to 
force other men to become members of the union (because 
the primary intent was here said to injure) while in Pickett 


but with intmt to injure ■ rival 
trader in Ins trade., is not an act 
done in an ordinary course of trade, 
and therefore is actionable if injury 
ensue ” .See also Trollope v The 
London Rtiildfns Trade* Federation. 
12 TI.R 373 (18961. 

50. Smith Cniciat Issues in Labor 
Litigation 20 Tlarv L Rrv 2.’i3. 343. 
420. at p 451 11007). 

51. ‘Tnasmuch as tbe strike bad 
been declared iegal, eren though it 
resoited in miiiry to tbe business or 
property of another, and interfered 
with the free course «f ewmawee. tbe 
msBp ludges soon found that it 

'he necessary to modify tbehr 
' jdnebnlfaiD of illegality In respect to 
- to injure tbe property 

/ipf I nnotiw. They therefore sought 


to distingiiish between combinations 
whose immediate purjinse was to in- 
jure the business of another, placing 
boycotts in this category, and those 
whose immediate object was that of 
lietterinp the conditions of labor, al- 
tbongh the incidental result of the 
latter might be injury. Strikes were 
placed in this class Boyeolta and 
other combinations whose immediate 
intent was said to be that of injury 
were condemned in spite of tbe fact 
that their ultimate purpose or mo- 
tfve was to bene&t labor, while 
■trtfcaa were pronounced legal.” Laid- 
tar» Soyootu and tbe Labor Straggle, 
]A 
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V. WalsTi” it was held that a strike called to secure work 
for union men was legal (because the primary intent here, 
said the court, was to benefit the union).®* 

We need take little time with the distinction between 
benefit and injury and the legal consequences which some 
courts imply from such distinction. As stated by Mr. 
Jeremiah Smith, “In 99 labor cases out of 100, the defend- 
ant’s motive (or, in other words, his ultimate intent) is to 
promote his own advantage.” “ “In the struggle between 
labor and capital,” wrote a careful observer of the indus- 
trial scene in relation to the methodology of the law,®* “each 
striving for the advantage, as in the struggle between cap- 
ital and capital, passions are engendered that doubtless 
lead contestants at times to think more of injuring their 
opponents than of benefiting themselves, but the legality 
of their conduct must surely be tested by general consider- 
ations, arising from the relations of the parties, and like 
matters, and not by the quality of the motives in any par- 
ticular instance.” ^ 


Section 73. Legal Theories and the Rightful Aspect — 
Just Cause. 

Superior to any of the legal theories otfored to test the 


38. 192 M«m 572. 78 NE 75.1, 6 
LR.-1(N8) IIWT. 116 .\m St Rep 272, 
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cUione and Eaglirii Leiitalatioii Af- 


fectinp Ijihor Unions, 42 Am L Rev 
200 (I908> 

37. See Rest, Torts (19.39), sec 
777 : “The same eondiict is fre- 

quently viewed by different persons 
as dirceteri toward different aims. 
Adjectives sneh as ‘direct’ or ‘mdi- 
reet,’ ‘prinwirr’ or ‘secondary’ ‘jra- 
mediate' or 'ultimate,' are common- 
ly used to indicate that aspect of the 
aims or consequences of concerted 
action that the speakSr -w-ihlies to 
emphasise. .And judgment as to the 
legal propriety of the conduct fre- 
quently affects the description of ita 
aims.” See also Carlson v. Carpentttr 
Contractors’ Assn. 305 III 331, 137 
NE 222 [192‘2); Harper on Torta 
(1933), p. 439. 
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legality of labor activity is the theory of just cause. The 
central defect of the theory of just cause is found in the in- 
ability of traditional ways of thinking to work out a satis- 
factory meaning of just cause, or, to put the matter in an- 
other way, to provide an effective content by wdiich the 
theory of just cause might be used as a real instrument for 
the judicial supervision of labor disputes.” The working 
out of that content is tlie main contribution of Mr. Justice 
Holmes to American labor law. The theory of ju.st cause 
(many of the cases use the term '‘justification*’ as the equiv- 
alent of just cause) was first most clearly enunciated by 
Bowen, L. J., in Mogul S. S. Co. v. !Mcfiregor” as follows : 
“Intentionally to do that which is ealeulated, in the or- 
dinary course of events, to damage, and which docs in fact 
damage, another in that other person’s property or trade, 
is actionable if done without just cause or excuse ’’ The 
importance of these words lay in the fact that tliey substi- 
tuted for the vague boundaries of the doctrine of conspir- 
acy a way of approaching the problem of illegality in rela- 
tion to labor combinations, with the view of indicating the 
issue.s involved in, and consequently the possibility of hold- 
ing legal, the given labor combination or tlie given labor ac- 
tivity. But they left unanswered the element or elements 
which might be coinsidered, for the purpos(> of finding in 
law the existence of a just can.se or excuse. In the Mogul 
case, the court seemed to think that the “good sense 
of the tribunar* would suffice to solve the problem. Four 
different approaches to the proidem have been attempt- 
ed. The fir.st apT)roach defines just cause in terms of the 
absence of malice. This appears to have been the one 
adopted in the Mogul case*® where the court, after stating 
the theory of just cause, continued with tlie words 
“Such intentional action, when done without ju.st cause or 
excuse, is what the law calls a malicious wrong.” The “ab- 

M. See Thornhill v. Alebeme, 310 edvee hAve no ascertainable meaning 
US S8, 60 S Ct 736, 84 L Ed 100.3 either inherent or historical.” 

{1940) where the court, commenting 99. LR 23 QB Div 598 [1889] 
np<m the words “just cause or legal 40. HognI S. 8. Co v. McQregor 
excuse,’' said; “The words them- [1889] Ut 23 QB Div 608. 
t«4 
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sence of malice” approach has been adopted in many jn- 
risdictions.*' The inappropriateness of malice as a means 
of testing the legality of labor unions and labor activity 
has heretofore been demonstrated." The cloak of just 
cause gives to the notion of malice no new efficacy requiring 
further discussion." 

The second approach identifies just cause with the exist- 
ence of a direct and immediate benefit to the doer of the 


act, as distinguished from a 

41. Americnii Stepl Foumlriee v 
Tri-City Otitral Trades A Labor 
Couneil, 2.S7 VS 1R4, 42 S Ct 72. 06 
L Ed ISO, 27 ALR .‘iflO (1B21): To- 
ledo. .\. A 4 N M R Co V Penn- 
sylvania Co 54 F "RO (CC S’D Ohio 
lRil3) ; Carmen v Ko\ Film Corp 
258 F 703 ,IM’ sn N\ lOlft) , Luke 
V DiiPree. 158 Ca 58(1. 124 .SC 1.1 
(1924); R an W Hut Shop v Scul- 
lej. !»S Conn 1. 118 A 53 (1922). 
London Guarantee & .Icrident Co 
y Horn 20(1 l|| 49.1, m) NK 52)1 
(1(1(13); Walker v Cronin. 107 JIaSb 
555 (1871t. Plant v W'ockIs. 176 
Mass 492 .57 .VE 1011. .51 LUA 3.39. 
79 Am St Rep 330 (19(10). .Io_\ee v 
Great Northern R Co 100 Minn 225 
110 .\W’ OTA (1907), Carnes y .S't 
Paul Vnion Stockyards (o 164 Mimi 
457, 203 \\V 0,30 (1925). Harr v. 
Essev Trades ( ouiici), 53 SJ Eq 101. 
.30 A 881 '1894), llrennan y Vnited 
Hatters, 73 NJL 719. 65 .\ 16.5 

(1906), CaniplH'll y (.ntes, 236 N5' 
457, 141 NE 014 (1923) ; Foster v 
Retail ( Jerks .Ass’n, .39 Mne 4.S. 78 
NYS 860 (1902), Maii'.oiiii Flei-tric 
Co V, Horder, 101 Okla 64. 222 P 
1002 (1924) See 19 Am 4 Fn? 
Ency. Ijiw. 2nd od. p 62.3 See al«o 
HulTcutt, liitrrteronrf yvith Contraets 
and Business in Note York, 18 llarv 
L Rev 42.J, 439 (1903), where the 
malice haaia o( lack of just eauae is 
set forth in the follow ing language: 
“The question of justification re- 
solves itself into this — do the desire 


benefit indirect or remote." 

and expectancy of accomplishing this 
particular end yy arrant the interfer- 
ence with the contracts or business 
of one who stands in the way of the 
nceoniphshnient ' If that end he only 
the gratilication of feeling, yi liether 
of ill will or good yvill. it is not of 
such substantial character which jus- 
tifie- iii/licting pecuniary loss ii[>on 
another ” 

42 hee section 70, supra 

43. “There are frequent expres- 
sions in judicial opinions that ‘ma 
lice’ is requisite for liability in the 
eaaes treated in this section Rut 
the context and course of decision 
nialve it clear that what is meant 
IS not malice in the sense of ill-yvill 
but iiierciy purposeful interference 
without justification Malicious con- 
duit may he an obvious type of such 
interference, but it is only one of 
several types” Rost, Torts (19.39), 
sec 766 is[>e(ial note). 

44 Ree Berry v Doiio\an ISR 
Mass .3.53. 74 NE 603. 5 LUA (NS I 
8'I9 108 Adi St Rep 499, 3 Ann Cas 
7.38 (190,5) .\Hiro 1 Neyyton Co y 
Eiickson 70 .Mi^e 291, 126 NYS 949 
(1911) off (I 144 AD 930, 129 NYS 
1111 (1911), Moores v. Bricklayers' 
Vnion, 10 Oliio Dec Reprint 065 
(1889); Olive v. Van Patten, 7 Tex 
Civ App 630, 25 SW 428 (1894). See 
also American Fed. of I,«boT v Buck’s 
Stove & Range Co 33 App DC 83 
(1909) ap)>enl dismissed 219 VS 581, 
31 S Ct 472, 65 L Ed 345 (1911): 
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This is another way of stating the test, heretofore con- 
sidered, of motive and intent in relation to primary and 
secondary purposes.**- As in the case of malice, the defects 
inherent in the distinction between a desire to benefit and 
the will to injure are not one w’hit obviated by an attempt 
to work out a just cause from the distinction. 

The third approach identifies just cause with the analogy 
of competition. Labor unions, it is said, have as much right 
to inflict harm upon capital as does capital to divert the 
trade from other capital.** Because the analogy to com- 
petition is closely as.sociated with the viewpoints of Mr. 
Justice Holmes, a discussion of that analogy will be de- 
ferred to the following sections. 

Iron Molders' I’niun i AllHChal- Rai;aini>, 32 Okla 223. 122 P 203 
mera Co 106 F 45, 20 LR\(X‘^) 31.5, (1912t: Swift * Co. t. Allen, 151 

01 CCA 631 (CCA 7, lOOS) , Uopkiim S\V 04,5 (Tex 1012). Cfmtra Bnmea 
V. Oxley Stave Co, 8,1 F 012, 2.4 CTA v. Cbicn);o Typo^o'itphieal rnioii, 232 
99, 49 US App 709 (CCA 8, 1.S97). HI 424, 83 NK 940 (1008). Harr 
A perm of this approarh is found in v Essex Trades Couneil, .53 XI Eq 
cases under the federal -Antitrust 101, 30 A 881 (1804) ; .Alfred W. 
laws distinpulsltinp tietween an in- Booth & Bro v liurpess, 72 X,1 Eq 
tent to interfere with interstate com- 181, 68 A 226 (1906); (Jeorpe .Innae 
meree and «n intent merely to ben- Glass Co. v. Class Bottle BloWem' 
efit the actors in a laaful »ay, even Asao., 77 N.l Eq 219, 79 .4 262 
thoiiph inreratate enmmerre might (1911). .Si'e Taft, CJ., in American 
thereby ineidentally lie burdened Steel Foundries v. Tn-City Central 
See Bedford Cut Stone Co. v. .Tour Trades Council, 257 US 184, 209, 42 
neynien Stonei-iitterg .Avs’ii 274 US S Ct 72. 78, 66 L Ed 189. 27 .ALR 
37, 47 S Ct .122. 71 I. Ed 016 (1927 ) 360 (1921)- “The strike berame a 

and section 422, infra lawful instrument in a lawful ero- 

45. See section 72, supra. nomic strupple or com (let it inn he- 

46. .See Doremiis ». Heniicasv 176 ta-eeu employer and employees ns to 

111 008, .'ll N'E 924. 43 LR.A 707. 68 the share or division bi’taeen them 
Am f*t Rep 20.1 (1,S98), LoiKlon of the joint prodiirt of lalur nnd 
Guarantee & .Accident Co. v Horn, capital.*’ See also Thornhill v. Ain- 
206 III an. c.o NE 526 (1903), Kemp bama. 810 US 88, 60 S Cl 7.36, 84 h 
V, Division Xc 241, 153 III Afip .344 Ed 1003 (1940). In Hitrhman Coal 
(1910); Lewis >. Hnie-Hodpe l.iinilwr A Coke O. v. Mitchell, 245 US 229, 
Co. 121 La 6.'i8, 46 .So 68.1 (1904); 38 8 Ct 06, 62 L Ed 260, LRAlfll8C 

Com. V, Hunt, 4 Met(Mass) 111, 38 497, Ann Cat 19188 40 (1917) the 

Am Dee 346 (1842); Dcekman t. analoffy of competition as the bants 

195 Mass 205, 80 NE 817 «(, JnStiflcatlon In connection with 

a. United States Print- l>to union interference with sn em- 
AD 005, 91 NV8 185 relatiansbip governed by a 

State V. Van P«lt, 136 NC ydBwrdog eontnet was expresalF 
SE 177 (1904 ) ; Sehonwsld v. 
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'Che fourth approach, reflecting either failure or refusal 
to think the question through, or unwarranted respect for 
the meaningfulness of the word “reasonable” in the law 
holds that whether just cause exists in the given case de- 
pends upon whether the conduct complained of may be said 
to be reasonable under the circumstances.*' Hence it is a 
problem for the jury to determine.** The faith in the jury 
system possessed by judges who, unable to work out a satis- 
factory solution in connection with conflicting social and 
economic claims, refer the matter to a jury to decide the 
question with whatever instruments may be at hand, is 
sometimes incredible.** 

It is the general rule that the burden is on him who as- 
serts the existence of just cause to prove it. As stated in 
Cohn & Roth Electric Co. v. Bricklayers Union :** “The 
facts found show that the plaintiff has suffered damages in 
its business and that the defendants contemplated this prob- 
able effect. A cause of action was thus made out entitling 
the plaintiff to judgment, unless the defendants have made 
out, or the facts presented disclose, that the defendants 
were justified in what they did.” 


Section 74. Mr. Justice Holmes and American Labor Law. 

Previous sections have canvassed the theories with which 


47. Sec Canie» v St Paul Tn on 
Stockyard* Co. 1<14 Minn 4.47, 20.‘> 
NW fi30 (U(2fi); Hnakic v Cnffin 7.» 
NH 345. 74 A 605 (1908). White 
Mountain Frcecvr Co. v. Murpli,\. 78 
Nil 388, im A 3.67 (1917) 

4S. Order of Railway Ciimliictors 
V. Jones. 78 Colo 80. 2.31) P 882 
(1925) j R«rry v. Donovan. 188 Maas 
353, 74 NE 603 (1905) ; Ciiriic* v. .St. 
Paul Union Htockyarda Co. 164 Minn 
457 . 206 NW 630 (192&) rehearing 
dea. 104 Minn 457. 206 .NW .396 
(1025)! nuakte v. Griffin, 76 Nil .346. 
74 A 696 (1009). In Mogul Stcam- 
•Wp Co, V. McOreijw 11899] IJl 23 
698, the eourt indicatod that tbs 
quMtlmi waa nm tor tha oonrt and 


not for the jury “Hut such lejral jus- 
tification would not exist wlien the 
act was merely done with the inten- 
tion of causing temporal harm, with- 
out reference to one’s lawful gain, or 
the lawful enjoyment of one's own 
rights. The good sense of the tri- 
bunal which had to decide would haie 
to analyze the circuroatances, and to 
discover on which side of tbe line 
each case fell ’’ 

49. Sec section 70, note 2 for a 
case involving tbe ttraing over by 
a judge to a jury of tbe issue of 
mnliee without defining the word 
malice, and for a caae criticizing the 
first caae. 

8a 92 Conn 161, 101 A 659 (1917). 
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the common law has hoped to solve the conflict which capital 
and labor have brought into the law courts for solution. 
Malice, motive and intent, and primary, as distinguished 
from secondary, purposes were paraded and found poor 
soldiers, which hindered rather than helped the march of the 
law. Then the notion of just cause was considered, and 
while it was indicated that here was something new and 
something basically good, it was seen to be a diamond in the 
rough because the old categories of thinking, to which were 
added the idea of competition and the vague term “reasona- 
ble conduct,” found their way into the meajiings ascribed to 
just cause. 

Against this background, Mr. .Tusticc Holmes’ writings 
took form. “The law of torts as now administered,” he 
said by way of explanatory introduction, “has worked it- 
self into suh.stantial agreement with a general theory. . . . 
that the intentional infliction of temporal damage, or the 
doing of an act manifestly likely to inflict such damage and 
inflicting it is actionable if done without jii.st cauM'.” “ The 
existence of a “just cause” privileges the doer intentionally 
to inflict harm. There can bo no legal lial)ilit> in the face 
of privilege. Of course, it is doubtful if any such “substan- 
tial agreement” existed at the time Holmes wrote* tlie.se 
words, for many if not most of the courts still decided cases 
with the tools of criminal and civil conspiracy, and restraint 
of trade, and without any clear perception as to why a given 
form of labor activity was being exempted from these 
vaguely conceiv'cd doctrines. Whether Holmes did or did 
not purposely assume the theory of just cause to be a melli- 
od of judicial thinking with which the courts had come in 
“substantial agreement,” or wlietber like Lord Coke, he 
blandly stated to be the law that which he know very well 
was not the law hut wliich he thought in reason ought to 
be the law, we shall never know. We do know, however, 
that Holmes always liked to speak the lungnnge of the law 

Cl. Holmci, Prfvilo^fif, Malice and and Intent' i« still the clcarpat nx- 
Intant, 8 Harr L Itpv 1 (1894). “I poaition of fandamontnl*." Hough. 
TvntTlie to think that Jiiatioe D. J. in fiill Engraving Co v. Doerr, 
Hoimea’a article on ‘Privilege, Maike eu F 111 (DC 80 NY, 1914). 
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books. Unlike legal philosophers who have sought to in- 
fuse into the common law a new and strange methodology, 
he took the judicial process on an outing along accustomed 
roads of thought in the direction of a newly constructed 
main liighway, and when he reached the main highway, he 
contended it had always been there. 

Reference to fundamentals from another point of view is 
necessary to indicate Holmes’s contribution. Two ju- 
risprudential theories have been advanced, to explain the 
fundamental conception of legal non-contract wrong in the 
common law. The first holds that there is a definite num- 
ber of torts outside which liability in tort does not exist. 
Historically, such a ronlenlion would appear to be irrefuta- 
ble, for the common law scholar needs not to be reminded of 
the pigeon-holed writs which preceded and to some extent 
followed the Statute of AVestminister II, and the judicial 
ojiiniou^ are legion which have shown a comi»laining liti- 
gant the door, bocanso his complaint was scandalous for 
reasons of novelty. Tin* second, on the other hand, insists 
that our law of civil wrongs is hased upon the notion that 
all injuries done to another person arc torts, unless jus- 
tified by law. Sir Frederick Pollack is as prominent in Eng- 
land for tbe de\olopm('nt of the latter tbeory a* is iMr, Jus- 
tice Holmes in America. We have derived considerable 
good from tlie development of the rule of law from ease to 
case. Outstandingly, w'e owe to the ease law background of 
our law its solid forensic content ns distinguished from the 
ingenious scholastic character of the civil law. But like so 
many other history -given eonlrihntions of the common law, 
the narrow concept.*; neatly named and each with respective 
ultimate fact.s to he proven failed to evolve a philosophy 
eijual to the task of controlling modern social organization 
They failed, for example, to encourage tran.*;lation into the 
law as a definite legal right, tliat which the foundations of 
economic society recognized as a definite economic right — 
the right to a free and open market." Holmes pierced this 

sa. See Moxul Steamship Co. t. Flood [ISIS] AC 1; Quinn v. Lea- 
McGregor [1888], 21 QBD S4d (188#) them [1901] AC 495. Sec also Ken- 
23 QBD 598 (1892) AC 26; Allen v. nedy and Fmfcelman, The Right to 
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historical veil. That is why the name of Holmes mea&tf M 
much to the development of American law.“* 

Holmes went further, and it is the path which we now d»- 
scribe which is his central contribution to American la- 
bor law. Having identified the progressive fringe of the 
law with the notion of privilege, he now proceeded to indi- 
cate the manner in which the existence or non-existence of 
privilege might be determined. The question, he contend- 
ed, was one of policy, not law ; of social advantage, not legal 
mandate. Neither malice nor the vague test of “reasonable 
conduct under all the circumstances” nor, indeed, the spe- 
cious distinction between direct and indirect or primary and 
secondary purposes as further confused by the words “mo- 
tive” and “intent” could suffice to make of the judicial 
process an intelligent tribunal meting out social justice. 
In Vegelahn v. Guntner,” Holmes stated in a now famous 
dissenting opinion, the core of his philosophy of law : “In 
numberless instances, the law warrants the intentional in- 
fliction of temporal damage because it regards it as jus- 
tified. It is on the question of what shall amount to jus- 
tification and more especially, on the nature of the con- 
siderations which really determine or ought to determine 
the answer to that question, that judicial reasoning seems 
to me often to be inadequate. The. true grounds of decision 
are considerations of polirg and of social advantage, and it 
is vain to suppose that solutions can be attained merely by 
logic and the general propositions of law which nobody dis- 
putes. Propositions as to public policy rarely are unani- 
mously accepted, and still more rarely, if ever, are capable 
of unanswerable proof. They require a special training to 
enable anyone even to form an intelligent opinion about 
them." ** 

Trade: An T.wmy in tbe Law of 10T7, 67 Am St Hep 443, 36 LRA 72S 
Tort (Toronto, 1933). (1896). 

Ms. See al»o WigmofS, The TrI- 64, For an early identification of 
psnHi^' Piritioa of Torfa (1S94|, 8 law with conaidcrationa of public 
BuV TL Iter 1. e/t Qtthnsim, What ctnrAsience which, howerer, went 
is ttnlMr CoibpetitioB (1940), 28 Geo eoflqMUWtircIy unnoticed, see Farwell 
3 686. y. Boetein A Woneeter R. Co. 46 Meet 

ML 187 Usee 92, 106-100, 44 KB 49, M (1849). 
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Here was the generalization. Holmes clarified his posi- 
tion by condemning the Austinian jurisprudence which held 
immaterial the motive of the judge’s rationale. “Any mo- 
tive of judicial action,” he said, “which can be relied upon 
as likely in the generality of cases to prevail, is worthy of 
consideration.”” Judges, unlike writers of treatises, 
speak in relatively short opinions. The full man must be 
pieced together out of discrete judgments on a variety of 
subjects. The advantage of a collection of judicial opin- 
ions, however, lies in the fact that a more exhaustive and 
trustworthy indicia is thereby afforded to the real phil- 
osophy which has impelled their writing — a philosophy 
which has its source in actual conflicts among men. A host 
of judicial decisions hears witness to the specific projection 
of the general concept into the warp and woof of the com- 
mon law. “Indeterminate” was the word with which he 
disparaged the claimed certainty which logicians saw in the 
major premise asserted as a guide to the judicial decision. 
Indeed, he shared his illustrious father’s aversion to logic 
unmitigated, an aversion which occasioned one of the most 
devastating darts at the narrow New England logical in- 
sistence.** The great jurist preferred human experience 
as the vital motivation of judicial action. 

What then, was to be the underlying “motive of judicial 
action T” A balancing of competing claims — the scales of 
justice weighed heavily upon the side of their cost to so- 
ciety, but just as heavily upon the side of their social wmrth : 
“It has been the law for centuries that a man may set up a 
bnsine.s^ in a eountry town too small to support more than 
one, although he expects and intends thereby to rnin some- 
one already there, and succeeds in his intent. In such a 
case, he is not held to act ‘unlawfully and without justifiable 
cause’ the reason, of course, is that the doctrine 


M. Early Writings of O W. 
Holmra, Jr,, 44 Harv Law Rer 771, 
T8» (1981). 

M. Dr. Oliver Wendell Holineu’a 
•T'he Deaeon'a Maaterpicce, or The 
WoBderful **ana-lIoaa Shay," A Loffi- 
mI Story* of a ahoy built to laat 


forever, but «hieli inexplicably fell 
apart after it had laaied “a hundred 
yeara to a day."’ Tl» author eon- 
ehidcs, it will be recalled, as follows: 
"Sod of the wonderfni one-hoss shay; 
L^O Is Logic. That’s all I aay.” 
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generally has been accepted that free competition is ■worth 
more to society than it costs, and that on this ground the 
infliction of the damage is privileged.” ” 

The intellectual modesty of the great jurist was the 
springboard of his broad perspective in relation to the 
surge of new social claims: “A constitution,” he once said, 
“is not intended to embody a particular economic theory, 
whether of paternalism and the organic relation of the citi- 
zen to the state or of laissez-faire. It is made for people of 
fundamentally different views, and the accident of our 
finding certain opinions natural and familiar, or novel, and 
even shocking, oiiglit not to conclude our judgment upon the 
question, whether statutes embodying them conflict with the 
Constitution of the United States.** 

Holmes had no illusion about the role of intelligence in 
the industrial warfare. He knew well the human and finan- 
cial cost of the strike, picket, boycott and labor activities in 
general. But ho refused to be fooled by the classical jdati- 
tudes about tlie free play of individualism. “One of the 
tternal conflicts out of which life is made up,” he said,** “Is 
that between the effort of every man to g«*t the most he can 
for his sendees, and that of society, disguised under the 

S7. Ibid, p 107 Pr<ift'*iRor .John tion.tl 
Henry Wuniore, in his article. -lusticv 58. Dissenting in Vegclahn v flunt- 
Holmes and the Law of Torts in 20 ner. 107 Mass 02, 108. -H XK 1077. 

Harr L Uev «14 flOlO) has stated of 61 LRA t3f>, 70 .Am .St Rop 330 

HoIm»s that "I’ndcr Xpccasitipa of In- (1896) "I mn rpmpmbcr when many 

duatrinl Lnplihood. w* come to some people thought that apart from vio- 

of his most diatinctise opinions They Ipnce or breach of contract, strike* 

deser>c an essay or a treatise by uere wickiid as orgaiiired refusal to 

themselves; for they invoke and e\- work. I suppose that intelligent 

pound a nhoie philosophy of the eco- economists and legislators have given 

nomie struggle with careful shaping up that notion today." Ibid, at p 

of particular distinctions for the sev- 109, Vegelahn r. Cuntner has 

eral typical sitiiationa. No man con achieved prominence not because of 

cooaider himself to have a respeetnble of it* holding but because of the wis- 

conviction on this subject unless be dom of Ilolmea’ dissenting opinion 

haa faced with the dissenting opinion The majority of the court in that 

in Vtjgeiahn v. Ountner.” caae held picketing inherently illegal. 

M. Dissenting in l.oebiMr v. New The case has been repudiated by a 

York, 188 I'S 45, 25 8 Ct 539, 49 later Massarfausetts ease, Simon v. 

L Ed 937 (1905) where the New '\'ork Schwachman, 18 NE(2d) 1 (Maaa 

bnlceahop law was held unconstitu- 1938 ). 

10S 



POStTITB LsOAIi DoOTBIHE 


§75 

zwind of copital, to get his services for the least possible re- 
turn. Combination on the one side is patent and powerful. 
Combination on the other is the necessary and desirable 
counterpart, if the battle is to be carried on in a fair and 
equal way.” Having openly identified combinations with 
associations of men designed to achieve power, he was pre- 
pared to disparage any inquiry into “primary” as distin- 
guished from “secondary” purposes of combinations, and 
to insist instead upon testing them in the light of their 
social consequences — justification to Holmes was not a sub- 
jective differentiation between good men and bad men but 
rather an objective sorting of socially good purposes from 
purposes socially detrimental. 

Section 75. Labor Activity and the Analogy of Competi- 
tion. 

Holmes’s theory has sometimes been described with the 
words “competitive justification.” Labor’s rights accord- 
ing to Holmes, that is to say, have at time.s been said to 
find their source in an analogy to trade rivalry.** Holmes 
lent credence to such an interpretation. In the first place, 
he was essentially an individualist. Though combining a 
flexile mind with an inflexible perseverance in behalf of 
the legally dispossessed, he believed firmly that free 
initiative spurred on by the profit motive was the best 
method through which human beings might achieve a social 

so. 8 m Ve}l«a ami Mermin, Halnie* amplojrer-emploree rivalry as fol- 
and Labor Law <1B30) 13 NYUI.Q Iowa; “Thf laraest element of co»t 
S17, 532. For other wriUiips basing m most economic production is that 
the legality of labor activity upon of labor. Other things being equal 
the ground of competitive justifica- it is for the interest of employers to 
tion, see Note, 17 Hsrv LR 140 pay as littia as possible, and for the 
(1904); Wyman, Competition and the interest of employees to obtain as 
Law, U Harv LR 487. 443 (1002). large pay as possible.” WiUUton, 
SmiUi, Cnieial Issues in Labor Lili- Contracts (Rev Ed) p. 4fiS3. For 
gstion, 20 Ebarv L Rav 253, 420 cases applying the an^ogy of compe- 
(1907)) Bast. Torta (1039) Topic 2, tition, and cases ea pi ssit l y refusing 
Introdttctory Note. Frofessor Wil- to apply the analogy, see awstion 78. 
UstoB liaa moat slntply stated the no- infra, at note 48. 
tioo of oompetHloii as the basis of 
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order.” In the second place, he indicated in Plant v. “Viroo^#* 
that what labor anions get, they get at tbe expense of the' 
nnorganized portion of the oomnaunity: “I tbinlr it is weU 
to add that I cherish no illusions as to the moaning ;and 
effect of strikes. Wliile I think the strike a lawful instrn* 
ment in the universal struggle of life, I think it pure phan- 
tasy to suppose that there is a body of capital of which la- 
bor as a whole secures a larger share by that means. The 
annual product, subject to an infinitesima) deduction for 
the luxuries of the few, is directed to consumption hy the 
multitude, and is consumed by the multitude always. Or- 
ganization and strikes may get a larger shafe for the mem- 
bers of the organization but, if they do, they get it at the 
expense of the less organized and the less powerful portion 
of the laboring masses. They do not create something out 
of nothjjDig,” Indeed, HrOinen drew an aT)a}ogy between 
trade competition and competition between labor and cap- 
ital.” 

The wider view which Holmes sought to express in re- 
lation to labor activities, however, transcended competition 
as the sole analogy which lay at the base of labor’s jus- 
tification to inflict temporal harm. Competition was mere- 
ly an analogy which he used to illustrate the larger 
point that social benefit will sometimes justify indivdnal 
discomfort.” Thus in Truax v. Corrigan,” Holmes, dis- 
senting, disagreed with the court’s holding that the Arizona 
legislature had no constitutional power to pass an anti- 
labor injunction statute because the statute deprived the 
owner of a business of his property without due process of 
law. Circumstances of time and place in a society whose 
semblance of wholenes-s hid so many pattet-ns of conflicts 
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the gtatote, said Holmes. “An established busi- 
BO doubt, may have pecuniary value and commonly is 
protected by law from varions unjustified injuries. But 
you cannot give it definiteness of contour by calling it a 
thing. It is a course of conduct and like other conduct is 
subject to substantial modification according to time and 
circumstances both in itself and in regard to what shall 
justify doing it a harm.” 

It is inaccurate to suppose that the notion of competition 
which justifies the infliction of many forms of otherwise 
legal harm in cases involving business rivalry will like- 
wise explain aU or even nearly all of the labor cases. La- 
bor and captial are competitors, to be sure, with respect to 
the share of each in the product of industry. But there the 
analogy ends. Not competition but social welfare is the 
fountain head of labor’s claims to justification (and also 
the source of its liabilities). Whenever labor is not point- 
ing to its inequality of bargaining power as the source of 
its justification to engage in combined action, it will be ob- 
served that .some social advantage or other is alleged to be 
served by labor activity of a given kind. Thus, striking 
or picketing to coerce an employer to abandon machines 
and to reengage human workingmen,** presents a problem 
which the category of labor’s unequal bargaining power is 
inadequate to solve but which, on the other hand, the idea 
of competition will likewise fail to resolve.*' Labor will 
be found contending at times that competition among busi- 
nessmen must be carried on subject to the right of each 
workingman to a living wage. Competition, in other words, 
is distinctly ruled out as a .source of analogy. It serves 
but to confuse, and not to help, to insist that the legal basis 
of labor activity is to b(' found solely in the notion of com- 
petition. 

l^ooking now at the problem from the viewpoint of actual 
court holdings in cases where employers seek to enjoin or 
t» punish labor activity of one kind or another, it will be 

48. Sw sectSon 89, for » Vt (W38) ^ 

of tbt o* 


105 



§ 76 Labob Disputbs Ain5 Coixeotive BARaAnriwo 


seen that competition is an inadequate tool upon which to 
base a finding of justification or the lack of it. The idea of 
free trade has admittedly played an important role in re- 
lation to the legality of the closed shop.** But why, if 
competition is the justifying feature, should a secondary 
strike or secondary picketing or boycotting be held illegal 
in jurisdictions where like primary labor activity is held 
legal f The analogy of competition will not serve to explain 
the cleavage. Why are courts solicitous to examine the 
purpose of a given strike, picket or boycott, so as thereby to 
determine whether a social good would be served by permit- 
ting or prohibiting the given activity? Labor law cases pre- 
sent social problems peculiar to the employment relation- 
ship, which no one analogy to other relationships will sufiice 
to solve. The law as presently laid down in judicial deci- 
sions is not comprehensible solely from the point of view 
of the notion of competition."* 

Finally, and for the purpose of synthesizing the law that 
is with the law that ought to be, it should bo stated that 
competition may, but many times does not, prove an ade- 
quate tool with which to test the rights and wrongs of la- 
bor activity. Sometimes, to be sure, competition is a help- 
ful analogy, as in the case of efforts made by a labor union 
to secure new members bound by yellow-dog contracts of 
employment. The right of a competitor to persuade at- 
will employees to leave their employment and to take up 
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bor activities, such as a strike, pick- 
eting, boycotting, union discipline, or 
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vrork with the competitor, if such persuasion is carried on 
in good faith and as an incident of competition, is a helpful 
analogue for like rightful activity undertaken by a labor 
union. Again, the analogy of competition is helpful to la- 
bor for the purpose of justifying labor activity in connec- 
tion with a business in the hands of a receiver, since even a 
business in the hands of a receiver is not immune from the 
perils of the market place in a competitive society.’® But 
at other times, competition is unequal to the task of solving 
the legality of labor activity because unduly narrowing the 
permissible area of activity. Competition has never been 
relied on as the legal basis of, say, the secondary boycott, 
nor could any competitor be heard to say that coercion of 
third parties may be carried on as a legitimate weapon in 
the battle of trade. In point loo is the contention advanced 
by labor that nnion organizers have the right to induce the 
breach by employees of contracts though they be term 
contracts of employment, because the organizers are ex- 
perts advising employees in connection with their welfare 
and not simply intermeddlers or competitors.’’ At still 
other times, upon the other hand, the illustration of 
competition may widen unduly the allowable ambit of 
labor activity, as where la.bor unions strike or picket to 
prevent the introduction of labor saving machinery,’* or 
where picketing is carried on to persuade an employer 
to abandon one business and to open another instead,” 

or where a strike or boycott is carried on against em- 

ployers who refuse to join an employers’ association with 
whom the labor union lias entered into a collective bar- 
gaining agreement,’* though the boycotted employer is 
otherw'ise willing and ready to accede to the union’s de- 
mands. No opinion is here expressed in connection with 
the legality or illegality of these several forms of activity: 
the point is made, rather, that they present problems which 
call for new solvents and not old proportions. 

TO. See tupra, »clion SI. W* See infra, aection IM. 
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8«otioii 76. BaMgnitlon Ijy the Judiciary of Its Xav 
iaff l^ak in Oonneotien with Labor Problems. 

The story of labor’s quarrel with the common law, w}u.(4 ' 
constitutes a large portion of the subject of labor law, is a 
record of changing rules, principles and viewpoints an- 
nounced at different times by different courts. This is not 
meant to criticize but rather to commend the judiciary for 
its ability to modify and even to overrule older doctrines 
in the face of countervailing social, economic and political 
circumstances. The evolution of the picket, which was 
first viewed as a means for identifying non-cooperating 
workers,” and later considered an instrument of economic 
warfare,” to its present stage as such a method of persua- 
sion as may be entitled to the constitutional protection af- 
forded to persons engaged in the exercise of free speech,” 
is an instance in point. So also is the gradual legalization 
of the clo.sed shop as a permissible subject of collective bar- 
gaining," and a legitimate subject of labor activity." These 
are random illustrations. They are part of a larger pattern 
in a general scheme which calls upon the judiciary frankly 
to assume the role of law making, and to discard the pre- 
tense of “finding” the law. Numerous reasons have been 
advanced for the persistence of the law-finding theory. 
Under one, the consequence of 'historical jurisprudence, it 
is said that in habit and custom, the ‘^olkegeist” of the 
people may be ascertained." Another is said to be found 
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' drcumstanoe that our law has developed from cate- 

^nes of legal wrong (to which reference has been made 
-in a preceding aection*®*) as a result of which judges were 
wont to look in old categories to resolve newly arising as- 
serted wrongs,** while another emphasizes stare decisis 
as the dispositive cause. Still another, a contention of 
realist jurisprudence, holds that a desire to preserve the 
illusion of certainty induced judges to insist that every de- 
cision was merely the logical consequence of all prior de- 
cisions and not the reflection of any new way of thinking.** 
Today, few legal thinkers cling to the contention that 
judges find and not make new law with each new deci- 
sion.*** Much, it is now said, is “found” because much 
has been laid down in the books as an aid to present and fu- 
ture generations, but new interests have called forth deci- 
sions which have found their source in newer thoughts and 
not older books. This, it is said, ought to be frankly 
avowed instead of sometimes furtively admitted, so that 
we may develop more intelligently the moans of ascertain- 
ing correct solutions in the future. In labor law as in per- 
haps no other branch of the law, the process of judicial law 
making has been proceeding with rapid pace for the rea- 
sons, first, that the questions presented for judicial deter- 
mination are so novel, and second that they involve so 
patently considerations of public policy that it is difiScult 
to hide their underlying drives. In Bomes v. Providence 
Local No. 223,** where the court held picketing illegal unless 
carried on at a distance from the place picketed, the court 
stated: “This is the first time that the question of picket- 
ing has arisen in this court. The decisions on that question 
in the State and Federal courts and the reasons therefor 
are many and conflicting. We think that much of the un- 
certainty and confusion in the reported decisions results 
from the attempt to establish a general rule of law which 

•Ot. See rapm, eeetion 74. the Modem Mind (New fork IS.'i’i). 
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filiall govern in every labor controversy; but no sacb 
eral rule has yet been established and each case must be det^ 
cided upon consideration of the facts and of the rights of 
the opposing parties.” In Keith Theatre v. Vachon,** the 
Supreme Judicial Court of Maine, when first called upon to 
pass on the legality of picketing for the closed shop and in 
the absence of a strike frankly stated that “this court, then, 
both unaided and unhampered by prior Maine decisions, 
but well served by the reasoning of other courts, is free to 
declare as law herein that which it considers best calculated 
in accordance with legal principles to etfect justice.” 

The illusion of continuity, it must be admitted, is still 
a potent factor as an obstacle to frank espousal by judges 
of their role as law’-makers.** Take, as an illustration, 
the evolution of the New York rule governing the legal- 
ity of the closed shop. Here is an interesting case of 
judicial insistence upon stare decisis in the face of a dis- 
regard of its precepts. At first, in Curran v. Galen,** 
the closed shop contract was held illegal though involv- 
ing only one of many employers. Eight years later such 
a contract was held legal in Jacobs v. Cohen" upon the 
ground that it did not result in a monopoly throughout 
the entire industry. A distinction accordingly developed 
between closed shop contracts involving a union and a 
single employer, which were legal,** and like contracts with 
substantially all employers in a given industry, which were 
illegal.** In Williams v. Quill,** the Court of Appeals re- 
pudiated this distinction, holding the closed shop valid gen- 
erally. Curran v. Galen, (supra) was “distingrnished” as 


84 . 134 Me 392, 187 A 692 (1936). 

88. See Ucipeke v. Dnbuque. 1 
Wall 173. 17 L Ed S20 (1863), in 
eonnettinn with wbieh ace Tidal Oil 
Co. T Flanagan, 263 US 444, 44 S Ct 
197, 68 L Ed 382 <1924); Great 
Koatliem Bailway Co. v. Sanburat 
m A Bcftning Co. 2S7 PS 358, 63 B 
Ot m 77 L Ed 360 (1992) i Erie R. 
po, % Tompkina, 304 PS 84 , 08 S Ct 
88^ 9* P Ed 1188 (im). But acc 
Beirdcr; Bctroapcctivc Operattoa ot 


Overruling Oeciaiont (1940 ) 35 111 L 
Her 121. 

88 . 152 NY 33, 46 NE 297 (1897). 

87 . 183 NY 207. 76 NE 5 (1906). 

88. Rilmor v. Raacn Butter Co. 138 
Mite 616, 238 NYS 232 (1929). 

18 . UcCeo'd V. T)>onipBon-StaiT«tt 
Co. 129 AD 130, 113 NYS 385 (1008), 
mtra 198 NY SS7, 92 NE 1090 (1910). 

90. 277 NY 1, 12 NE(2d) M7 
»PP«»I diamiaaed 803 US 821, 
fSfftvPt 860, 82 L Ed 1085 (1938). 



PosinvB Leoal Dootbine 


§77 

having been so decided because of the defendant’s malice 
and ill-will. Nowhere in the Quill case (except in its hold- 
ing) does it appear that new law went into its decision.*^ 
We shall some day have cause to state that the words of 
the court in Tuttle v. Buck,** where malicious interference 
with business was held to be the basis for a cause of action 
as against the wrongdoer’s contention that the right of 
competition precluded the court from probing into his mo- 
tives, represent a settled American judicial point of view: 
“It must be remembered that the common law is the result 
of growth, and that its development has been determined 
by the social needs of the community which it governs. It 
is the resultant of conflicting social forces, and those forces 
which are for the time dominant leave their impress upon 
the law. It is of judicial origin, and seeks to establish doc- 
trines and rules for the determination, protection, and en- 
forcement of legal rights. Manifestly it must change as 
society changes and now rights are recognized. To be an 
eflScient instrument, and not a mere abstraction, it must 
gradually adapt itself to social conditions. Necessarily, 
its form and sub.stanee have been greatly affected by prev- 
alent economic theories.” 


Section 77. Larger Views and the Road toward Tomorrow. 

A thoroughgoing interpretative analysis of American 
labor dispntes and collective bargaining law has yet to be 
written. Critical descriptions, to be sure, such as those 
contained in Frankfurter and Greene’s “The Labor Injunc- 


tion,” and Edwin E. Witte’s 
Disputes” *• have dealt with 
terms of some of their social 
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of the driftwood' of curiotts and ■anfoanded legal doetrh^ 
governing American labor law has been cast away by the 
incisive /sontribntions, as has been seen, of Mr. Justice 
Holmes. But water which is pure is not always most bene- 
ficial if the direction of its fiow is not also appropriate. 

The broad scope of such a thoroughgoing interpretative 
analysis is not within the purview of this work, which is 
dedicated primarily to a study (with occasional sallies of 
evaluation and criticism to be sure) of the positive labor 
law now laid down in legislative enactments and judicial 
decisions. Nevertheless, it is patently impossible to write 
upon the subject of strife in connection with industrial re- 
lations without according some consideration to the politi- 
cal and sociological background against which American 
labor law has developed,** and without also considering the 
possibility of strengthening the link which connects the 
American labor movement with American democratic so- 
ciety. The impediments to such connections, and the fac- 
tors which ought to go into any sociological basis of labor 
law, arc the subjects of this section. 


1, Sources of Confusion 


Tabulation and case-matching will afford no clue to the 
overtones of American jndieial labor law, for neither faith- 
fulness nor diligence can resolve the ambiguity nor clarify 
the vagueness of the present state of our judicial labor law. 
There is nothing, for example, in the case of Exchange 
Bakery v. Rifkin,** which announced for the first time in 


New York the legality of picketing in the absence of a 
strike, to explain why the New York Court of Appeals 
thonght it wise to reject an imposing host of countervail- 
ing and theretofore apparently ^setUed lower court deci- 
^ns.** Nor can any amount of purely legal theorizing in- 
the sw^ of New Jersey decisions which one day 
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the strike for the closed shop totally invalid,** only 
to hold on another day that it might be partially valid ** 
and on stni a later day that it was void after all.** Ati<^ 
it wUl hereafter be seen in general how the courts of the 
several states have split in disposing of the given form of 
labor activity for a given purpose. Confusion apparent- 
ly without ancestry or destination exists in relation to such 
activities, among others, as the strike, picket or boycott 
for the closed khop, picketing in the absence of a strike, 
the secondary strike, picket and boycott, or picketing in 
non-labor disputes. Finally, the disorder of legal doctrine 
governing collective bargaining agreements would seem to 
indicate the present helplessness of traditional common law 
reasoning to cope with the by-products of modern indus- 
trial society. Coke’s dictum, which would identify the com- 
mon law solely with reason, is difficult of application to the 
present state of our judicial labor law. Voltaire’s old 
Brahmin could afford to ask for nothing more because he 
Was both wealthy and wise, but our judicial development 
governing industrial strife must still be circumspect, be- 
cause its content can boast of neither. The monstrous 
pretense of certainty often assumed by the judiciary ill 
conceals the eccentric and hence unintelligible content of 
modern judge-made labor law. It is no coincidence that 
Anti-Injaactioo Acts have been passed both by state and 
federal legislatures almost concomitantly with Labor Ee- 
lations Acts. Both restrict the role of the judiciary in the 
adjustment of labor controversies. Both stem from a gen- 
eral snspicion of the inadequacy of the common law judi- 
cial mind to cope with the modern labor problem in its 
manifold aspects. Eecourse to the legislature bears large- 
ly the reflection of the failure by the judiciary to make 
equality and direction the guiding precepts of the decided 
case. 
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Franglit mth confusion is an additional circumstanoe h&r 
adequately noted in the accounts of our laur. Out inv«i- 
tigation concerns itself generally with the law as laid down 
hy Federal and State legislative bodies and in reported 
cases decided generally by appellate courts. It is unfortu- 
nate that we take our ideas as to that which is, by what the 
statutes and appellate courts say it ought to be. A wider 
and more accurate view of labor law in actual operation 
needs to include a study of the workings of municipal ordi- 
nances, and of Magistrates’ Courts, Justices of the Peace 
and other inferior judicial tribunals whose decisions are 
often unreported. The prevalence of municipal ordinances 
denying the right to free speech is indicated by the number 
of recent United States Supreme Court decisions declaring 
such ordinances unconstitutional and hence void because 
colliding with the constitutional guarantee.* Disparities be- 
tween high court and lower court holdings are numerous. It 
was generally, for example, and to some extent still is the 
practice of New York Magistrates’ Courts to convict pickets 
of disorderly conduct whore they failed to heed a police- 
man’s move-on order, without careful inquiry into the ne- 
cessity for the order.* Agoin, nothing could have boon 
more settled in the State of New York in the year 1939 than 
that picketing for the closed shop, or picketing in the ab- 
sence of a strike, were legal labor activities. The Court 
of Appeals, highest court in the state, had theretofore so 
held in words unmistakable.* Yet in Bond Stores, Inc. v. 
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Thornhill t. Alabama, «0 US 88, «0 867 NYS ASS (1636), aTd 272 NY 

B Ct 736, 84 L Ed 1093 (1040); 616. 6 NEfSd) 359 (1036). 

Caxiaoii V, Caltfonda, 810 US 106, S. National Protective Aaaoelatloii 
60 S Ct 746. 84 U Ed 1104 1 19401. r. Cnraming, 170 NY 315, 7S NE 
^ BrooldyB I.«w iter 367, 68. ERA 136, 88 Am .St Rep 648 
StkSr tl936). r» nK6>l« r. Gal- (1002); WHliama v. Qaill. 277 NY I. 
tSf NY 278, 181 KE 572. 83 18 NB(ed) 547 (1038) app. dla. 303 

785 (1032) the eonrt aaid "a ^ 681, 58 8 Ct 860, 88 L 1086 
Inftiasl to obey each Mder am ha jna- ^1888) ( Ezdnagt Baikorr r. Rfftiii. 
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Taraer,* a court inferior to that of the Court of Appeals, 
with apparent disregard for the high court holding, decid- 
ed both propositions to the contrary. That the stand taken 
in picketing cases by the highest court in any state does 
not always indicate what unions may or may not do as a 
practical matter, is further illustrated by the situation in 
New York. While the Court of Appeals has sanctioned 
picketing in disputes between rival labor unions even where 
picketing tends to induce breach of contract,* the lower 
courts have manifested far less solicitude for labor’s needs.® 
And in spite of the limitations placed upon the trial court’s 
discretion by the requirements that injunctions be no 
broader than the actual facts, sweeping injunctions con- 
tinue to be issued.^ The relative paucity of appellate de- 
cisions upon the various problems which arise in relation 
to the activities of labor, in the face of the enormous in- 
crease in industrial unrest, indicates the point. Spectacu- 
lar strikes reach the newspapers, to be sure, but they rarely 
get to the appellate courts. Less spectacular strikes fail 
to reach even the press. They succeed or fail to the extent 
that strategic strength or inferior court holdings dispose 
of the dispute. It is not denied that appellate court deci- 
sions do affect the growth of the labor movement alike 
with its direction and the possibilities for its development. 
Popular respect — even awe — for the judiciary is an ever- 
present factor in the shaping of public opinion in America. 


245 NV 2fl0, 154 NE 130 (1927), 
^argument denied 264 NY 020, 101 
N£ 5DS (1927). 

4. 14 XYS(2d) 705 (193(1) Su- 
preme Court, AppcIUte Di'Wion, 
Tliird I>t‘)>.-irtinei)t. See alw' Krnu- 
ehaar v. Krng (Snp Ct Coun- 

ty) 102 NYU 1H04 (1039). 

B. giiHwell Theatre v. Kaplen, 2.'i9 
NY 405. 182 NE 63, S4 ALK 0 (19.12), 
rrhaarlng dcniod S?(t0 NV 563, 184 ''•E 
03. 84 ALR 12 (1932), cert. den. 2«S 
US 906, 63 8 Ct 397, 77 L Ed 9S1 
{1083). 

a. See, fur cKMnple, Spinner v. Hoe. 
U KY8<M) 433 (1030). wtere pick- 


eting was enjoined in a case on all 
foura wUli the Still weU Case. Never- 
theless the StillneJI Case was not 
eited. See. for the legality of pick- 
eting in jurisdictional disputes cases, 
infra, sections 130-133. 

7. See Note (1933), 32 Col L Rev 
1186. See also Note (1940), The 
New York Anti-Injunction Act , 49 
Yale h Jour 537, for the view that 
one of the main purposes of the 
Act was to make lower eourts fall 
in line with the liberal attitude 
adopted toward labor and labor ac- 
tivity by the New York Court of 
A^eala. 
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But the extent to -which an appellate court’s pronouneeuMpl^ 
of a labor right really assures reasonable respect by lowbf 
courts for the right thus vindicated, is a profound sorio* 
logical problem which has not as yet been subjected to ade* 
quate scholarship. Present evidence shows a marked dis^ 
parity between the holdings of appellate courts and the de- 
cisions of lower tribunals. 

Yet another source of confusion and uncertainty is found 
in the Influence exerted upon the direction of labor activity 
by the executive branch of local, state, and federal govern- 
ment. It has been pointed out that “wliat labor unions 
could actually do to realize their purposes also depended, 
even to a larger extent, upon the way in which mayors of 
cities, sheriffs of counties, governors of states, and the 
President of the United States made use of the police and 
military arms entrusted to them. In short, the right to 
strike, picket, persuade, hold meetings, parade, and coerce 
at any specified time and place depended more upon the 
authorities in control of physical force than upon any fine 
theories embodied in the law books.” * But recently, for 
example, a New York Citj- Mayor issued an order to the 
city police department directing all pickets of churches to 
be arrested, though the picketing were peaceful * and this 
in spite of a prior United States Supreme Court holding 
which, rightly or wrongly, identified the right to picket 
-with the constitutional exercise of the right to free speech.** 


S. Beard, The Rite of American 
Civil irat ion, V'oL TI, p, 240. 

0. ‘‘Declarins that be would not 
talcrate the jiicbeting of God, Major 
XaGuardia directed Police Commit- 
tioner ^-aIentine ye«terdaj to bar 
picketiTij; »( pinrei of worthip and 
eimreb rectories of every faith." 
Kew Vork Time*, Oct, It, 1939 
M. Sene r Tile L*y«re Araocia- 
(kn, m VS 468, 97 8 a 897. 81 I, 
m wsa 41»37). For H critu-ism 
diac-uatkai of the ca»e, 

it*, UXht, MctioM 18S-140. rbe 
iMaat JIliyor declared in dlarcgard of 
MMnry houangt by the biebaet 

IHHt 


etatc court itec Stillwell Theatre e. 
KapUn, V>0 XY 4A9, 182 NE S3, 84 
AliR 6 (1932), rebeaxintc denied 2SS 
.VY 503. 784 XE »3. 84 ALR 18 
(1032). tert. den. 288 US 808. 93 S a 
M7. 77 L Ed 081 (1933)). that pick- 
eting in jttrbdletlonal ditputes wonU 
not be tolerated. N. Y. Tiwea, Dae 8, 
1030. Let H be noted that no eritl- 
cim la n a ee a aar ily made of tba mb- 
iaet id tb* Mayor’a utteraneeat ooa 
need not qiwatlon the wiadom of the 
aubjeet matter of tba Mayor’a ediete 
to erltkke tbilr bMnsnM. It k dif- 
fki^-fo dtwwtw «» •onrea o( m# 
hi s eitjr cxeeatfre tb *»*• 
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M PwgUEon V. Peake," there was disclosed a District of 
<loltimbia poJice regulation which prohibited picketing of 
retail establishments, and this in spite of the legislative 
policy declared in the Clayton and Norris Acts. 

2, The Great Hiatus 

Law is often associated with order. It would seem, how- 
ever, that we must rest content with a definition of Ameri- 
can labor law in terms of a jurisprudence of chaos. This 
would have the support of tantalizing suggestion in the 
judgment that courts of law are simply as inconstant as the 
general conditions of present day civilization, and in the re- 
inforcement of a substantiating circmstance, — for the cas- 
es are all too barren of any extended reasoning, but seem 
rather to hurry on to new law-making conclusion with such 
brevity and precipitation as to induce the belief that their 
rationales are grounded in hasty compromise instead of 
survey, reasoning and ordered conclusion. We might, with 
Professor Ritchie, find solace in the observation that “peo- 
ple are in the habit of building the sepulchres of the proph- 
ets their fathers stoned,” and put the matter at rest with 
the resignation that fixation is not the tempo of the law be- 
cause it is not the pace of life. Indeed, a study of the labor 
cases induces the belief that our conrts have been passing 
from case to case with no pnrpose other than to keep the 
peace. The judiciary, under snch a theory, will be con- 
tended to be purchasing the vengeance of the opposition 
with appropriate concessions. This is highly paradoxical, 
in view of the general advancement to which the common 
law has evolved — an advancement which is said to be nn- 
precedent with respect to the great systems either of the 
Roman Law or Modern Continental Law. 

Emphasis has been placed upon the sovereignty of our 
judiciary in tiie realm of constitutional law." Equal if not 

tin parmiMilik ambit of efaffy (1932). S«e fli« dissputing 
rokeofttl pleintiag. optnioa of Mt. Jvatiec Stone in Unit- 

It IS FUMt IW icanc mV). oi t. Butter, MT L'S 1, 58 S 

1% Snwt. lau Vowor ct 51*. 80 L Ed 47T, 108 ALR 914 

imn, aWlSe by Judl- (IWB). 
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greater emphasis can be placed upon the sovereignty of the 
judiciary in relation to the development and present state 
<rf our industrial law. For it cannot be gainsaid that the 
destiny of labor law and with it the direction and conse- 
quences of the American labor movement are intimately 
bound up with judicial disfavor on the one hand, or good 
will upon the other. It does not say well for the sovereign 
of our industrial law that its rules have purported to go 
no further than to delineate new areas for keeping the 
peace. We need a philosophy of industrial law. 

We have at hand a great body of juristic thought in the 
sociological school of jurisprudence as developed by its 
leading American exponent Roscoe Pound, but we lack a 
complete industrial philosophy of law because we do not 
possess a body of sociological theory whose ideals are capa- 
ble of translation into late. The development of such a body 
of sociological conceptions is the responsibility of legal 
philosophy because the social sciences must be correlated to 
the means and ends of the law as a condition to their effec- 
tive reception into the field of legal control. The complete 
absence of such a body of sociological conceptions attuned 
to the realizable ends of the law is alluded to as the Great 
tiiatus. 

3, Sociological Jurisprudence 

No one who has trod the gamut of juristic reasoning 
will deny the achievements of sociological jurisprudence. 
It has, firstly, pleaded for a return from the professional 
isolation which has characterized common law historical 
jurisprudence, to a study instead of the customs of popular 
action. The accidents of judicial pronouncements which 
were ennobled by a plausible reverence for custom needed 
the light of scientific investigation to expose the utter un- 
workability of customary tools of thought in a changing 
8oei^. Students of the common law know too well, for 
enuoQj^ the pigeon-holed writs which preceded and fol- 
lowwi ^ Statute of Westminster H, and the judicial opin- 
withdi have shown a compU^ning litigant ifae door be- 
jituise his complaint was scand^dus for reasons of novelty. 
AM 
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It lias, for a second contribution, effectively exposed tbe 
delightful theory of syllogistic self-suflSciency by virtue of 
which analytical jurisprudence had reduced the judge to 
an automaton. Thirdly, it has argued away from the ab- 
stractions of philosophical jurisprudence, for a survey in- 
stead of the claims and counterclaims of men in active 
society. Its afiBrmative accomplishments are no less im- 
pressive. In distinguishing non-technically between rules, 
principles, standards smd conceptions of the common law, 
and in setting forth both the more precise boundaries of 
the law as distinguished from other social institutions, and 
the limitations upon effective legal action, sociological ju- 
risprudence has laid the foundation both for the reception 
by law of social facts to resolve the knot of competing prin- 
ciples, and the rational qualifications of that reception.** In 
short, sociological jurisprudence would tran.sform the com- 
mon law from an insular body of retrospective, logical or 
abstract notions, into an effective reflection of the world 
outside the law.“ 

13. Paun<i, wlio a thr ethical element, ar/rvee Mr. 

fonaen’atiT* thinkw, haa never lott Frank, ao pervadeg alt the law ae to 

eight of the intereete of peace and make iinposeible any attempted 
eecurity which are important con- boundary demarcation within which 
cema of the law. Hence he di- certainty is to be sought at almost 
videa the legal order into problems all coeta 

concerning property and commercial 14. Tbe propositions underlying tbe 

transactions on the one hand, and school of sociological jurisprudence 

human conduct upon the other. The are to be found in numerotis works of 
requirements of uniformity and oer- Dean Ponnd, who is unquestionably 
tainty in situationa involving human its foremost American propounder, 
conduct are far outweighed by the Outstanding writings by Dean Pound 
needs for individualUation and social cxplanatorr of sociological jnrispru- 
adaptation. Stability, says Pound, is denoe are the following: “The The- 
tuch a social good in property snd ory of Judicial Decision,” 36 Harv L 
commtarcial traiUMctlons ss to neecs Rev 641, S02, SMO (1623); “Juristic 
sitata greater care in preeerving cer- Science and Law,” 31 Harr L Rev 
Ulaty and predietatdUty than in at- 1047 (W18) ; ‘The Scope end Pur- 
tempting to iadtvldualixe factual pat- poM of Sociological Juriaprudence.” 
terns as they arias, Sse Pound, In- 34 Harr L Rev 591, 25 Ibid. 140, 4B9 
tsrpreUtlODS of Legal History. ^ <1*11) J “A Theory of Social Inter- 

164. Jsrons Tlrank, in his work, esta,” 16 Papers and Proceedings of 
law and tbs Madera Jflnd, pp. 20T- the Am. Sociological Boc. 16: ‘"Uw 
316^ erithsimw Pwtadb divisioas of hi Books and Law in Action.” 44 
tbs )a^t ardor, ladividm^satiaa or Am Law Her IS; "Mechanical Juris- 
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These, to be sure, are mighty achievements. They ])aM> 
gate the law’s capacity for the irrelevant. They lay need- 
ful foundations for attack upon the marshes of faulty no- 
tions which have served to stagnate development of the 
common law. But they fail to constitute the sociological 
school of jurisprudence a philosophy of law, because, 
through self-imposed limitations, they halt where any efB- 
cient philosophy of law must start. Replying to a criticism 
on this point by a distinguished continental jurist,** Dean 
Pound has stated : “Continental philosophical jurists gen- 
erally feel strongly that we cannot go forward in jurispru- 
dence until we have first settled fundamental questions of 
Epistomology and/or have determined the highest good. 
But philosophers have been debating these things since the 
Greeks first thought about them some twenty-three hundred 
years ago, and, if William James is right in his classifica- 
tion of men into soft heads and hard heads, are likely to con- 
tinue to debate them indefinitely. Law is a practical matter, 
and the lawyer will be content w'ith a well-laid out picture 
of the ideal element in the body of authoritative gruides to 
decision and a philosophical critique of that element. Ju- 
risprudence cannot wait for an ultimate solution of what 
thus far has proved unsolvable. A workable measure of 
values on which jurists starting from many philosophical 
standpoints and from any of the current psychologies can 
agree, is a necessity. More than that is a juristic luxury 
for which the Anglo-American lawyer is not inclined to 
look.” ** 

prudence,” 8 Col L Rer 60.5 (1908); from out Legal Hiatory (1026) at 
"Legal Riglita.” 26 Tnt Jour Ethics p. 100. “EnglUh lawyers are not. 
92. Se« also hi* following larger aad never have been, ready to re- 
works: "J^w aod hforal*;” "inter- oeivo and uae aa the haaia of their 
^stations of Legal History;' 'An rcaaoniitg tbs theories of legal and 
Latrodnetion to the Pbiloaophy of political phllosopbera," and Uait- 
Xsm" landli dictum about the judicial law 

Ub Badhmrh. An^o-Amerlean Jn- in bis 'CoUeeted PapeTs” iU, 3Mt 
risfgliiM^ Thra*q(h OontioenU] "It hpa sound instincts, and mud- 
LQ Rot AM, S42. dJsa along with aeml -personality and 

Id. fifty Yearn of Jiiriaprudeiics doml-penouality towards oonveufeat 
j, £1 Barr Law Rev 444, 460. cea^lashma." Strangsly aDoagb. 
boa aW Hoidsvorth. Boina Lassaas ftand baa Imm criticisad for gotilt 
pin [ITallar] 
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jjo argument can be found with such a viewpoint if we 
are to understand thereby that theories of natural rights 
or speculations metaphysical ought not to guide the living 
legal doctrine. Law is indeed a practical matter. Objection 
is made, however, to the statement that “the lawyer may 
well be content with a well-laid out picture of the ideal ele- 
ment in the body of authoritative guides to decision and a 
philosophical critique of that element,” and that more than 
this is a “juristic luxury for which the Anglo-American 
lawyer is not inclined to look.” The “well laid out picture 
of the ideal eleiuent” of our law which the school of socio- 
logical jurisprudence has advanced has, as has heretofore 
been stated, succeeded in substituting the sociological for 
the analytical, historical and philosophical element as a 
guide to the judicial decision.” And the philosophical crit- 
igue evolved by Dean Pound to conduct the ideal element 
of sociology over the field of the law has, as likewise here- 
tofore stated, contributed to a better understanding of 
the internal characteristics of law and the limitations up- 
on the extent to which the asserted social good can and 
ought to be translated into law. But what of the world 
outside the lawT To practicing lawyers, the resolution of 
that world in terms of legal progress may well constitute 
a "juristic luxury.” To jurisprudence, on the other hand, 
it is a present necessity. 

When Dean Pound contends that “jurisprudence can- 


too f*r. Sm. for exMD|iIe, Kunz. The 
Vienmi School and Intornational Law 
flBSfl 11 NVUr/) 370. whrrr a fol- 
lower of the Vienna School (Krl»cn'« 
"pure Mience of law theory"! di«- 
tiDguiabea between a theory of la« 
and a philoeophy of law, and rcle- 
g»te» th» latter to the Aelda of mnr- 
ala and poUtlca, ouUide of the do- 
niata of law proper. Dean Pound 
had then been aaaartlair that law ex- 
leta not only to keep the peace, but 
aJao, and maJuly, for the adniinU- 
tratien of jwtlee. Hanoa phlloeophy 
of law waa anterior to any Icyal 
thaoryi the ovtpoate of tihe aocial 


world were the proper guides to the 
judicial decision He woe conse- 
quently Bubjected to faultfinding for 
baring convertctl into an artistie 
problem a field of inquiry easentially 
soieutifir. Xow Dean Pound seems 
to bare receded from his former po- 
sition. 

17. That this appears to be the 
meening which t>ean Fonad aaerlbea 
to the phrase “ideal eleaumt” as em- 
ployed In this CQnneetloli, ace Ponnd, 
The Ideal Element In American Jndi- 
dsl Ikeeiaion (1931) 45 Harr L Ber 
ISO. 
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not wait for an ultimate solution of what thus far has 
proved unsolvable” he may perforce mean to assert either 
the possibility of institutionalism as a solving factor of 
the judicial decision (i. e., the judicial decision can dispose 
by observation and without the responsibility of choosing) 
or the proposition that the law ought to leave to others 
the task of further sociological guides and conceptions (i. 
e., that even if choice be assumed to be necessary, the law 
ought nevertheless merely observe without choosing). It 
is submitted that in either event sociological jurisprudence 
thereby surrenders the benefits of any consequences which 
might have been expected to follow from analysis of the 
ideal element of the judicial decision and its philosophical 
critique. The validity of each possibility will be considered 
separately. 


4. Institutionalism as a Solving Factor of the Judicial 

Decision 


Fetish of science is an everywhere recognized late nine- 
teenth and twentieth century characteristic. Eamifications 
of that fetish have incalculably permeated modern social 
thought. The behaviorists in psychology would according- 
ly have us understand .that man is merely the reflex of his 
physiology. Hohfeld and especially Hohfeklians, dissat- 
isfied with the law as a science in the Kantian sense of a 
body of knowledge, have instead stratified the law with 
artificial, growth stultifying but presumably scientific no- 
menclature. Disproportion in emphasis upon the scien- 
tific has not gone unchallenged,” but the mainsprings of 
its influence are still current efficacies.” Without preju- 
dicing discussion by advancing the dogma that institution- 
alism derives its current popnlarity from that fetish, it 
cannot be gainsaid that respect for the consequences of 
Bcientific research has been an impetus to the sustenance 


n. 9^ Havehwlc KlUa'*, Hu 
9mM« «f Life, ud WUmd* B. Cobea’a 
diMUHiDil of "Sciejitlte Uatbod” la 
30 Eacyoiopiaadia of ttw Sodal Sei- 
tntm (1033). 


It. CrnlOiam ia likeuiie a aigntfi- 
east oiuiaatire. See Veblan, Tbeory 
of tba Ldanra Claaa (ISDt) aoS eape- 
daUy Tborman ArooM, The Folklm 
0 Oa.t>ltoli«n (1937). 
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of institutionaliein. “The cardinal tenet of institutional- 
ism is that contemporary society is a complex of institu- 
tions or habitual forms for organizing and regulating the 
behavior of individuals.” *“ Hence, contend the institution- 
alists, understanding of the complexity is a pre-condition to 
the formulation of any conclusion, and especially to the 
disposition of any controversy.” 

In the field of economics, institutionalism has most out- 
standingly exerted its analysis and correspondingly demon- 
strated its consequences. It has, in the first place, basic- 
ally criticized present day orthodox economy for its “static 
view of economic organization at variance with the actual 
processes of development,”** its obstinate theories about 
human nature and of the social value of unrestricted com- 
petition. Institutionalists accordingly place more stock 
for understanding of present day capitalist society in Berle 
and Means’s work on “The Corporation and Private Prop- 
erty” than in Marxian conclusions upon the one hand, and 
Liberty League oratory about the unmolested individual 
on the other. Classical economists especially of the laissez- 
faire school placed their confidence in individualism as a 
basis for the social order because they thought in terms of 
the production of wealth. Institutionalists have i-ightly 
insisted upon supplying the corrective of the distribution 
of that wealth, and the social consequences of one method 
as compared with another. Secondly, institutionalism has 


90. 6 Enryplopaodia of the Social 
Sclenee^ 3S7, 392 (1033). 

91. InKtitutionalisin is not mcrrlv 
a study of institutions Its main- 
sprinfss. to Ihc contrary, and its c«r- 

*rent importance stem from the fact 
that it purports to be a reclue 
proeeee. This Invoivss a study of 
ths field of controrersy os a pre- 
eondltioii to analytical research 
Tba law la sometimes said to be 
instlttitiODal, but in an entirely dif- 
ferent sense: "Ths Institutional ehar- 
aetsr of the law depends upon the fact 
that It tend* dfaeetiy to connect men 


together in cooperating groups for 
niutiial assistance and common effort 
by enforcins the compacts on which 
such associations depend.” Willard. 
The NatiTC of Institutional Law 
(1882) .\t times, however, the le- 

gal and institutional digress to the 
point where one is quite distingiiish- 
sble from the other. See, for ex- 
ample, Moore and Sussman. Legal 
and Institutional Methods applied to 
the Debiting of Direct Discounts 
(1931), 40 Yale LJ 555. 

99 . 6 Encyclopaedia of the Social 
Sdenees, 387, 391 (1933). 
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insisted upon the importance of relating the economic , 
with law, psychology and the social sciences. And it hat 
here most profoundly demonstrated its successes. 

The weaknesses of institutionalism, however, predomi* 
nate. Statistical tables are rarely trustworthy. An ill-con- 
ceived two volume treatise published by leading American 
businessmen in 1929 preceded the greatest economic crisis 
of our country fully documented by charts upon the basis 
of which the authors predicted confidently that “our situ- 
ation is fortunate, our momentum remarkable.”*’ What 


is perhaps more to the point, 
cations of a field of inquiry, 
tulates and conclusions.** A 

SS. See Uinzber);, The ttiusion of 
E!conotnic Stahilit; (19.19) where the 
treatise referred to in the text i» sub- 
jected to exhaustive analysis. 

S4. “The growing use of quanti- 
tative nioth'wla 18 the most promw- 
ing development in (.oiileiiiporary 
economics. But it nill prove rela- 
Uvely sterile if it does nut lead to 
a renaissanre of theory " Young. 
“The Trend of Economics." Quarterly 
Journal of Economies p. 107 

See also fYofessor Lionel Robbins. 
“An Essay on the Xatiire and Signift. 
cance of Keotioraic Science" ilM.!): 
“In the last ten years there has 
been a great multiplication of thU 
sort of thing under the name of in- 
stitutionalism ‘Quantitative eex>- 
nomies,’ ‘Dynamic Economics’ snd 
what not Yet most of the investi- 
gations involved have been doomed 
to futility from the outset, and 
might just as well never have been 
nndertaken,” p 12 The prevalence 
of institutionalism is at least [ar- 
tJaHy explained by its exoeileTire as 
as •iliieatir>nal method. Institution- 
adiam kas tried to Iw something 
muA Man than a amti Bietbod of 
laatnieiSaii, and has tkaraby come 
IMa wMan daeper thaa fta ability 
|| abow aurfaca. Saa Babert 8. 


mstitutionaliem lacks demar- 
underlying assumptions, pos- 
eonsequence, for illnstratiou, 

Lind “Book Review" 2 Science k 
Society N'o. 3 at p. 398: “The cur- 
rent impotence of the social sciences 
is traceable in no small degree to 
the cult of objectivity. . Real- 

ism and reflned statistical techniques 
applied to empty problems amount 
only to footnoting the trivial " 55ce 
also John Dewey. IjOgie The The- 
ory of Inquiry (.Vew York. 1938), p. 
610. “The history of science, as an 
exemplification of the method of in- 
quiry, shows that the verifiability (as 
positivism understands it) of hy- 
potheses is not nearly at important 
aa is their directive power," Two 
further reasons have been aasigned 
for tha current popularity of Insti- 
tutionalism: (1) “Multiple Causation 
became the rallying cry of those who 
opposed or feared Marxian thought. 
Repreeenting the middle ground be- 
tween Marxism and traditionalism 
they sought In bistorie continuity for * 
the laws of progress. ... It tends 
to botster the status quo and to in- 
faibit revointioiiaTy aetion.** 14 Eney. 
of the Social Seiencea. p. 160, Title 
"Sotdal ProcMst" (2) “The sdioiar 
rsmoiu iavoraUt to multiple oaima- 
tim because it provides Urn with 
■a MKtriMMBt for critiekbig all om- 
■Mil theoriM. Mortover, ha oaln 
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1ms been tbe lack of clarity surrounding the questions 
whether iustitutional economists proceed upon the theory 
that capitalism, a desirable institution, ought to be recon- 
structed to reflect modern circumstances, or whether, on the 
other hand, they believe that capitalism, an assumedly un- 
desirable theory of economy and government, ought con- 
stantly to he modified in the direction of a state prepared 
to take over peapcably and orderly an alleged decaying cap- 
italist structure when it falls. In this respect institutional- 
ism is defense mechanism for bewilderment. 

More serious is the belief upon which institutionalists 
seem to proceed, that social study can be carried on without 
the penetration of viewpoint or bias. Consequently, insti- 
tutionalism neither affords nor professes to afford any clue 
to the extent to which society onglit to accept, reject or 
modify a given set of social circumstances. The social sci- 
ences are too intimately associated with eccentric and hence 
incorrigible human values to permit of such formula, 
rigid rule and generally accepted conclusion. Economic, 
religious and political convictions are (oo often the 
disposing circumstances of social problems. Nor is this 
an unfortunate circumstance, for, as has been observed, God 
should be presumed to have given man sense in amount 
decent enough to determine his oxrn interests. Indeed, the 
- man well able to take care of his own economic and social 
domain while equally undi.sposed or inept to project a sim- 
ilar interest upon the field of social problems is the rule 
and not the exception. Intellectual prepossessions have 
correlated with evolutionary circumstances to create and 
mould drives not easily ascertainable by stud 3 ' however 
sincere, of established institutions. The ink of Black- 
stone’s Commentaries was not yet dry when Bentham’s 
utilitarianism rocked their foundations, only itself to 
prompt a movement laying renewed emphasis upon the in- 

that Iw )>• not oxpoct** to make con nioli^ieal rcaaoniag bnttresses in ef- 
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dividual. The difference between Blackstone and Bentham 
is not one discoverable in laboratory experiment nor can the 
truth or falsity of their respective positions be demonstrat< 
ed tiiereby. The difference is rather one involving the deep- 
est sort of human activity — the formulation of human val- 
ues, and the proposed method whereby those values can 
best be achieved. Underlying the whole assertedly scien- 
tific system of Marxism, for example, is a notion of the 
individual in relation to society, a notion which enabled 
John Eeed to adopt the Marxist belief with nought else 
but an emotion about the dignity of the individual to qual- 
ify him for the tasks of that philosophy. The progress of 
mankind involves factors more courageous, even if more 
subjective and unverifiable, than the statistical chart. 

The shortcomings of institutionalism find translation in 
the law. Realism in the appraisal of the facts in modern 
society lia.s, to be sure, contributed a substantial measure 
of more intelligent legal doctrine. The era of the Restate- 
ment is the epitome in law of the work of the institution- 
alists." Rules widening the ambit of tort liability" and 
extending the area of warranty in the law of sales" have 
made inroads upon the common law notion of privity of 
contract to the extent of strong judges’ ability to evaluate 
the characteristics and consequences of modern transac- 
tions. Indeed, the present state of our judicial labor law 
compares so favorably with the hide bound conglomeration 
of anti-labor cases found in the books during the later 19th 
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And earlier 20tb. oentnries because judges have looked more 
closely upon the claims and counterclaims of men engaged 
in industrial strife. Similarly, the law has gained stature 
from a certain degree of correlation with social sciences 
with resultant ideals, for example, that g^reater and more 
effective clamor is heard (to take random illustrations) 
for speedy administration of the civil and especially the 
criminal law, for a system of punishment fitting not only 
the crime but also the needs of the individual, for modifi- 
cation of the doctrine of consideration to allow of a rule 
giving effect to the given contract according to the tenor 
of the parties’ intentions in a meaningful transaction. 

Beyond these solutions lie competing social, public and 
individual interests contending for resolution of conflict. 
Emphasis, not generally accepted notions of inquiry, is 
here the solving factor. The question of labor injunction 
or no labor injunction, of legal or illegal boycott, of social 
justification to commit what would otherwise constitute a 
tort, of the notions, permissibility and results of collective 
bargaining, involve social policy not discernible in statisti- 
cal charts or by social photography. The need for blue- 
prints of that social policy is the urgent necessity of present 
day philosophy. We shall pass on to the problem as to 
whether it is properly the task of the law to evolve that 
philosophy, 

5. Rejection of Choice as a Solving Factor of the Judicial 

Decision 

Rejection of choice involves three mistaken notions. The 
emergence of choice as a frankly espoused solving factor 
of the judicial decision has been prevented by adherence 
on the part of outstanding juristic thinkers to these notions. 

The first proceeds upon the belief that observation is 
a sufficient guide to the judicial decision. The baaelessness 
of such a belief can best he illustrated by Dean Pound’s 
story of an editorial writer “who wrote upon Chinese Meta- 
physics after reading in the Encyclopaedia under China 

SIT 
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and Metaphysics and combining the information.”** 
incursion by law into the conditions of society in soareili 
for a guiding political economy is bound to be as fruitless 
as the efforts of Dean Pound’s editorial writer unless the 
link connecting the field of law with the field of social facts 
is made of sterner stuff than the mere conjunction of re- 
spective findings. 

The second assumes that the content of our present law 
reflects past observation rather than choice. Legal rules 
now commanding obedience which reflect sociological choice 
stand in the way of such a contention. Dlnstrative is the 
rule striking down all contracts in restraint of trade, as is 
also the equity maxim that defamation, to be actionable, 
must be injurious to a property interest; the rule against 
perpetuities is also a striking example. They reflect the 
common law emphasis upon property and free enterprise. 
We have here also the substantiating observation of Dean 
Pound that “onr Anglo-American legal system is intensely 
individualist.” It conceives that a paramount social inter- 
est is in the securing to each individual his private rights, 
that is, those capacities of action and powers of influencing 
others through the forces of the state which are requisite 
to secure and protect certain spheres of interest upon which 
his individual activities depend, or about which they cen- 
ter." In point, too, are the many rules which taint with 
illegality bargains freely entered into, whether as usuri- 
ous, speculative or involving marriage brokers, and a host 
of others to be found in the law cases and in the contract 
texts. Would the sociological school of jurisprndence rele- 
gate the subject of illegality to legislafionf We need not 
here prejudice the discussion with deterministic analysis 
as to how these rules evolved. The point is they bear the 
imprint of legal incursions into non-legal fields, and the 
choice resulting from that incursion. In the civil law there 
is a rnle which holds that a contract constitutes the lav 
b^tweep the parties. Hence provisions for a penalty or a 

Ske introdiurtioii to hia book, SS. Jtmdtiigb Iv tba Hbtoty vt tfc* 
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f&i^eitare therein contained are legally enforceable. The 
^Hunon law holds otherwise. The parties are free to make 
contracts^ to be sure, but the extent of their enforcement 
IS hedged in by conceptions of law and equity jurisprudence 
in addition to restrictive rules of law which must surely 
make the layman suspect any jurisprudence which would 
inform him that all this is merely legal observation of the 
social scene. It is precisely in accord with common law 
dogma and the wider field conceived as a body of sociologi- 
cal ideals expressed through exercise of the legal sanction, 
that sociological jurisprudence must stand criticism for its 
failure to go far enough, and for its insistence that juris- 
prudence must go no further. It can now be said of our 
jurisprudence what Henry Adams said in despair of his- 
torians "Historians tiiriied to the collection of facts as the 
geologists turned to the collection of fossils.” To saj that 
the task of modern judicial law is but to observe and not 
to choose is to argue tliat the judicarj* must apply the 
choice of former years to the facts of present day life. The 
doctrines of conspiracy as applied to the strike, the picket 
and the boycott are no part of the ten commandments. 
They reflect, rather, the values placed upon property by 
judges sitting in former centuries Judges, not legislators, 
extended the injunction from its simple habitat as a man- 
date having to do with land into the field of labor disputes 
as an elaborate method for governing the relationship be- 
tween employer and employee. Judges too, sanctioned the 
trickery involved in the yellow-dog contract, which utilized 
one bargain helplessly entered into by an employee, to 
condemn the activity of labor organizations otherwise jus- 
tified upon the very same assumption of the employee’s 
inferior powers in the bargaining process.** Judges, in 
short, moulded the very pillars of legal doctrine which our 
present leading school of jurisprudence would now deny 
to judges authority to change. There is cause to wonder 
over the context of a sociology which seems to have become 

Sa. &0II1 organs and la- atfliaatlon of yellow-dog eontiaeta. 
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an appendage to jurisprudence solely for the purpose of 
stifling its further development. The law is a part of life. 
Theory which would justify the inbreeding of legal rules 
and principles stifles the life of the law, and thereby de- 
stroys its effectiveness as an instrument of social control. 

Our courts, or at lea.st the stronger among them, have 
fortunately been wiser than our jurisprudence would want 
them to he. The story of the strike is a record of judicial 
choice, not observation. Its history from early beginnings 
when the judge-fashioned crime of conspiracy was indis- 
criminately applied to its exercise, through later days 
when its employment in primary labor disputes involving 
wages, hours and otlier conditions of employment was gen- 
erally taken for granted, to modern times when the ration- 
ale of its underlying theory in eases involving unioniza- 
tion and secondary labor claims has been gradually achiev- 
ing qualified recognition, is interwoven with the hopes of 
our American democracy. Likewise the picket and the boy- 
cott 

The third and final miscalcnlation is found in the con- 
tention that the law ought not to take sides. Here it is 
most proper to interpose a plea of confession and avoid- 
ance. For a deeper aim in the forging of the link between 
law and sociology is to obviate the possibility of criticism 
for prejudice to wdiich the common law of labor disputes 
has, and with too great a mea.su re of truth, subjected itself. 
It is precisely because the formulation of social and in- 
dividual value patterns should not be the primary concern 
of a philosophy of law’ that it is the tasks of an intelligent 
legal philosophy to weed ont the ancient prejudicial drift- 
wood, to erect a system of thought designed to achieve the 
fair settlement of industrial controversies, and finally to 
strike down private employer-employee arrangements 
which impede the realization of this arhievement. 

We have, tlien, the ta.sk to determine the social frame of 
present-day reference — the world we live in. We shall then 
ai^ only then be prepared to subject the law as laid down in 
yndicial decision to a more intelligent inquiry, W® sha ll not 

.he content with mere tabulatimi of immediate sodal dr- 
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ctmuitMtcss. vV 0 have in nund, rather, an analysis suitable 
for the legally realizable settlement of disputes over in- 
dividual values and social conceptions. Specifically, the 
following pages will be concerned with the answers to the 
following three problems, and the implications of those 
answers: First, can we, in the present state of our socio- 
logical theory, point to underlying assumptions of Ameri- 
can thought, anc^ if so, what are theyt Second, ought the 
law to reflect these assumptions, and if not, why nott 
Third, can a realizable strategy be invoked for the intelli- 
gent growth of our judicial industrial lawt It is hoped 
thereby to accomplish the tasks above indicated, of a mod- 
em industrial philosophy of law. 


5. Liberalism 


Re-evaluation of the precepts and consequences of liber- 
alism in the light of present social and economic circum- 
stances is a stereotype of modem intellectual effort.** In- 
deed, it has been observed that each generation seems to 
live the life of a limited number of underlying assump- 
tions, with the validity of which thoughtful men and 
thoughtful books will be found to be grappling.** Liberals 
are generally agreed that the stalemate of present day 
progressivism is attributable to failure in application of 
the principles of liberalism.** It is likewise generally as- 
sumed collaterally that the principles of liberalism will 
yet survive, and that the triumph of liberalism will be 
realized when its fundamental achievement (the liberated 
individual) is allowed to control the destiny of men, free 
from some of the fallacie's into which liberalism has fallen 
at the hands of imperfect understanding and fortuitous 
development. 
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FaUnre, however, to agree npon the very meaauD^j^" 
liberalism, coupled with like failure to advance any plan id 
sodal organization or outline of any manner by which the 
liberated individual might project his individuality into 
the social order, have reduced liberalism to a speculative 
conception, incapable of entering npon the tough task of 
disciplining conflicting wills, and hence inappropriate to 
the job of bridging the gap between law and the social 
order. This is not equivalent to a complaint that liberal- 
ism possesses no generally agreed upon program, for 
theories even concrete have too often been known to be 
weakest at the points of panaceas. The equivalence is 
rather to a word which once had meaning in the context of 
the industrial revolution, which has lost that meaning in 
the rush of countervailing sociological experienc.e, and 
which nevertheless remains as a catch-word for thoughts 
individual to the thinker. 

Thus, for example, Professor Dewey sees the genesis 
of liberalism in a desire “to liberate a group of individuals, 
representing the new science and the new forces of pro- 
ductivity, from customs, ways of thinking, institutions, 
that were oppressive of the new modes of social action, 
however useful they may have been in their day.** The 
logical destiny of the liberal idea is socialism : “organized 
social planning, put into effect for the creation of an order 
in which industry and finance are socially directed in be- 
half of institutions that provide the material basis for 
the cultural liberation and growth of individuals, is now 
the sole method of social action by which liberalism can 
realize its professed aims.”** 

Mr. Lippmann, on the other band, views the origin of lib- 
eralism in terms of an outright economic conception, as 
the “division of labor in a free market” designed to facil- 
itate an exchange economy. Liberalism, in this sense, is 
an economic coptribntion of the indnstrial revolution. 
What lf*rofes8or !Bewey sees as liberalism is merely his 
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own notion of some of the metaphysical consequences of 
liberal economy. Mr. Lippmann’s conclusions in con- 
nection with the logical destiny of liberalism involve such 
limitations upon labor activities and governmental intru- 
sion upon free enterprise as to suggest the necessity for a 
fascist state." 

Professor Hocking contends for an origin of liberalism 
radically different from that conceived either by Professor 
Dewey, or Mr. Lippmann. The liberal .way of thinking, 
says Professor Hocking, is the maturity in the 19th century 
of a long struggle by the individual for emancipation, a 
struggle which has a long history antedating even the 
Christian era." Hooking’s contention is thns seen to be 
at odds with Dewey’s, since the latter sees liberalism as 
the origin of a distinctly new theory, and not as the 
maturity of an old one. AVith Lippmann, Hocking is pal- 
pably at odds, calling the prevailing notion which would 
identify individualism as a product of the economic forces 
of the late 18th and early 19th centuries, “a flat psychology 
of the present moment.” ** Consequently, Hocking visions 
a destiny for liberalism neither socialist nor fascist, but 
one distinctly his own, which involves compromise between 
the strong state and equally strong individuals united by 
a “commotive function.”** 

Professor Laski argues for a highly economic deter- 
ministic theory of liberalism. “The liberty of liberalism,” 
says Laski, “is set in the context of property.” Liberal- 
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ism, under the Laski view, is the ‘philosophical justifica* 
tion of capitalism.” “ 

A far cry from the current intellectualist theories about 
the nature of liberalism is that nicely stated by Guido De 
Buggiero in the Encyclopaedia of the Social Sciences:*’ 
“In its larger sense, liberalism is a deep lying mental at- 
titude which attempts in the light of its presuppositions 
to analyze and integrate the varied intellectual, moral, 
religious, social, economic and political relationships of 
human society. Its primary postulate, the spiritual free- 
dom of mankind, not only repudiates naturalistic or de- 
terministic interpretations of hiunan action, but posits a 
free individual conscious of his capacity for unfettered 
development and self-expression.” For the reason which 
follows from De Ruggiero’s definition, position! sis have 
scorned liberals as occasional holc-pokers, who exercise 
the platitudes of random reform upon an immense sea of 
sodal trouble. 

“There is in each of us a strain of tendency,” wrote the 
late Mr. Justice Cardozo,** “whether you choose to call 
it philosophy or not, which gives coherence and direction 
to thought and action.” It is a tragic commentary upon the 
efforts of modem philosophy that its current assumption 
liberalism is so woefully lacking in such a “stream of tend- 
ency.” Theories of social action prerequisite an intelli- 
gent evaluation of the problems of the world we live in, 
coupled with a practical, realizable strategy. Liberalism 
appears to be incapable of such achievements; the conse- 
quence has been a deplorable miscalculation of the real- 
ities of modem political economy. The paradoxes of per- 
manence and change, of dogma and relativism, and of the 
dominant state with respect to its free individuals have 
been dealt with in terms of opposing thought conceptions 
laddng both program and strategy. The specific conse- 
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qaences of these miscalculations are serious obstacles to 
any realistic evaluation of present day problems. 

It is clear that the tool of liberalism is unequal to the 
task of constructing the framework of a social order. 
Freedom may, as Thomas Mann contends, be rooted in 
the dignity of man,“ hut it is helpful to work out an ex- 
planation of the manner in which that freedom may be 
implemented by power to achieve social consequences, for 
power, to quote Bertrand Rnssel,^* is the fundamental con- 
cept in social science as energy is the fundamental con- 
cept in physics. It is submitted that an effective theory of 
social action, whose consequences are realizable in terms 
of legal doctrine, may be found in application, to the field 
of labor relations law, of the notion of pluralism governed 
by a democratic sovereignty in an enterprise society. 

7. Pluralism Governed by a Democratic Sovereignty in an 
Enterprise Society. 

Because centurie.s of statehood (sometimes in practice, 
a.s during the middle ages, while at other times in theory 
only, as under feudalism) preceded democratic society, 
personification of sovereignty was transplanted to a social 
structure utterly uiisuited to notions of traditional state 
rulership. Democracy is a society which proceeds upon 
the theory that the people, by free thought and free action, 
can achieve a social order. The democratic regime is a 
synthesis of opposing forces. 

Hence the democratic order is seldom more than an ap- 
proximation of the socially desirable. It is desirable, for 
example, that all criminals without exception be punished, 
within the framework, of course, of theories about crim- 
inology. Nevertheless there is tenacity in the manner in 
which we adhere to the many technical rules of evidence 
in criminal cases, even in the face of obvious criminality 
or guilt, -with the thought that it is better for some guilty 
men to go free than for one innocent man to be tainted 
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wrongfully with the tarnish of gi^ilt. So also, that' 311^ 
may be free to speak without fear of prior restraint* iro 
sanction monstrous falsehoods and trade libels without ' 
subjecting them to the mandate of injunction. The iin* 
pulse which stay.s remedial legislation or other legal doc- 
trine is generally found in the thought that law adopted 
to exterminate the evil might ultimately prove to be worse 
than the evil itself, and that free thought and free action, 
and care in legal administration, are worth their cost to 
society. 

Hence also, and what is more to the point of our discus- 
sion, democracy sanctions the evolution of law by private 
law-making groups. Pluralism, in other words, is instinct 
in the notion of democracy. “The term pluralism is ap- 
plied to the somewhat varying doctrines ■which find a com- 
mon basis in their common opposition to the traditional 
theory of state .sovereignty. The general position of the 
uncompromising pluralist is that since the orthodox, or 
classical theory, ignores or takes inadequate account of the 
rights, interests and actual achievements of various as- 
sociations smaller and more specialized than the state, 
political philosophy should surrender the ‘whole concep- 
tion of sovereignty’ and particularly should surrender the 
‘arid’ and ‘iinfruitfur conception of legal sovereignty.”** 

Decentralization of the control mechanisms of society 
has been going on in the field of labor relations at a pace 
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86 V4pid as to preclude present description of future out- 
limM or consequences. The “Appropriate Bargaining 
Unit” under the National Labor Relations Act, for ex- 
ample, has been construed by the National Labor Rela- 
tions Board to give to labor organizations almost carte 
blanche authority to determine the appropriate unit by 
such factors as rules of eligibility, extent of organization, 
history of bargaining and desires of the workingmen them- 
selves.** Minority labor groups thus find their autonomy 
impaired if not destroyed by action taken not by the gov- 
ernment but by the wills of other private groups. Again, 
collective bargaining agreements have become weighty 
documents which include elaborate provisions for the reg- 
ulation of competition, and for the conclusive settlement 
of disputes.*^ Indeed, arbitration tribunals of trade asso- 
ciations have taken away from the law courts a substantial 
number of justiciable controversies, for private group 
settlement.** Still again, collective bargaining agreements 
have begun to take on the character of norms in the indus- 
try, to which even non-parties to the agreement, whether 
workingmen or employers, must conform.** In our constitu- 
tional law we have placed great emphasis upon the ban 
against undue delegation of powers, and the NIRA was de- 
clared unconstitutional partly for the reason that private 
industry was delegated the law making function.*® Never- 
theless, collective bargaining agreements have been given 
normative effect at common law,” by the Fair Labor Stand- 


46. See infra, section* 33«-3.'>S 
An exception to the (fencrat principle 
pivinp lalxir union* tlie riglit to 
choose and fix appropriate liurgein- 
unita ia the "Globe Doctrine." to 
which the Board preaently adheies 
(See infra, section 355) by virtue of 
which craft ■indlistria] dispute* are 
resolved by vote of the craft groups 
who are ifiven the right to deter- 
mine whether they wish.^ to retain 
their autonomy or whether thev 
wi«b to be connected with the larger, 
InduitHal group. 


47 .See infra, sections 154, ITS- 
175 

48. See I’liillips, Rule* of Law or 
J,.ai8*ei-Faire in (^Sinimercial Arbitra- 
tion (1934), 4T Hnrv L Rev 590 
(1934). 

48. See infra, sections 173-178. 

#0. Schechter Poultry Corporation 
V. United States, S95 VS 4«S, 55 S 
Ct 837, 79 L Ed 1570, 97 ALR 947 
(19351. 

61. See infra, section* 173-175. 
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ards Act of 1938,“ by so-called anti-kick-back statutes which 
forbid the payment of wages less than provided in collective 
bargaining agreements,” and by government purchase en- 
actments which fix wage conditions or authorize the fixing 
of such conditions to accord with the provisions contained 
in collective bargaining agreements.” 

The notion of pluralism is not unknown to our legal sys- 
tem. Indeed, in the famous Coronado ease,*‘ the United 
States Supreme Court took cognizance of private groups 
powerful enough to contend for areas of influence, to the 
extent of holding such groups or associations, though unin- 
corporated, to constitute legal entities.” Nevertheless, 
we seem to have overlooked the implications of the Coron- 
ado case, with the result that the impulses which have di- 
rected the development of American labor law have been 
neglected and miscalculated. “The labor movement,” John 
A. Fitch has written,” “seeks not alone the interpretation 
and application of existing law, but the positive achieve- 
ment of new law.” This is a statement at war with tradi- 
tional notions about sovereignty, but at peace with the prin- 
ciples which underlie pluralism. No one can deny that we 
have gone a long way from the time when labor organiza- 
tions and their doings were pro.scribed through use of the 
vaguely bounded doctrine of conspiracy. Nor is it fortuity 
that labor law is more favorable to labor in states where 
labor unions are more firmly entrenched, and their conten- 
tions the more clearly understood. This means, of course, 
as has been seen,” that judges have been making law right 
along, although they have not said as much. But it means 
something in addition — that private groups have quarreled 
with existing legal doctrine, and have in some instances 
succeeded in qualifying that doctrine, without resort to 


S8. See infra, aectiona 176, 462. 
n. See aection 176. 

M. See infra, aeetlon 413. 

M. Uiklted Mine Workers t. Coro- 
nado Coal Compan;', 209 US 344, 42 
S Ct 070. 06 L Ed 070, 27 ALR 762 
a022). 

*M. See, for a discussion of the ren- 
•88 


sons which the court gave in the Cor- 
onado case for its holding, infra, sec- 
tion 463 

07. Fitch, Strikes and I..orkout8 
(1634), 14 £nc]r of the Soc Sciences 
410, 420. 

M. See infra, aeotlon 403. 
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legislation, but by the process of asserting a right, by con- 
tinuing the exercise of the practice allegedly proscribed by 
existing law, by indicating in innumerable instances the 
social and economic consequences of that practice, and fi- 
nally winning over approval of the judiciary to continuation 
of the practice. The '‘economic brief” has as one of its as- 
pects in connection with newly assorted labor rights the 
task of acquainting the Court with the extent to which pri- 
vate groups have been attempting to mould the law to fit 
their needs and desires. 

In terms of labor relations law, application of the prin- 
ciples of pluralism governed by a democratic sovereignty 
in an enterprise society includes at least four guiding prin- 
ciples. First, the idea of freedom of contract should be dis- 
carded, and the notion of collective bargaining adopted in 
its stead. Second, necessity for reeour.se to force and vio- 
lence should be obviated. Third, labor organization should 
be encouraged. Fourth, sight should not be lost of the fact 
that ours is an enterprise society based upon initiative and 
profit. 

Substitution of the notion of collective bargaining for the 
idea of freedom of contract has been the subject of so many 
discussions that little can be added to the weight of what 
has already been said. It has been seen that the foundation 
of American labor law is the assumption that workingmen 
are unequal individually to the task of bargaining, and note 
has been made of the sway of decisions depending upon the 
extent of this inequality.'® Individual bargaining by work- 
ingmen involves an illusory and not a real freedom. But 
the argument is often heard that collective bargaining often 
moans submerging the wills of the minority group of work- 
ingmen who may and many times do disagree with the poli- 
cies adopted by the collective bargaining unit. The answer, 
that majority rules is nothing new to democratic ways, 
would appear to he a satisfactory one. But, it will be said, 
may not the minority break away and form its own union T 
It would seem to he preferable for the minority to be re- 

59. See HUpra, lection 59. 
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qnired to -win over enough adherents within the organ^si' 
tion, for we have learned tty too many costly jurisdictional 
controversies that collective bargaining is ^ndered by tbid 
infliction of harm upon guiltless employer^ by competing 
labor groups. Attempts to utilize existing anti-injunction 
acts as supplemented by labor relations lawg to work out a 
peace period in connection with jurisdictional disputes have 
failed.*® The rights of free speech, especially in connection 
with the growing identification of picketing with that 
right, *^ will often if not always enable one group to inflict 
harm upon an employer as a means of destroying another 
group. If collective bargaining is to be a workingman’s 
right and an employer’s duty, it is reasonable to expect the 
collective bargaining unit to be a cohesive and single peace 
securing unit, and not a multiple and strife provoking unit. 
“Jit arasKt be piVor, ” as- s-daARf by a PewasyA-an/a Court,** 
“from a long view and from the reaction that is already no- 
ticeable among the natural friends of organized labor that 
a continuance of fratricidal struggle between the two na- 
tional organizations of organized labor mu^t result in the 
withdrawal of the advantages that have arisen from the 
friendly attitude of state and national legislative bodies 
toward collective bargaining and the favorable opinion of 
the general public.” 

If, on the other hand, collective bargaining is to have the 
desirable social consequences •which present judicial deci- 
sions and legislation ascribe to it, it must bfe free bargain- 
ing, unconstrained externally. Compulsory arbitration of 
labor disputes is an improper intrusion upon the bargain- 
ing process contemplated by collective bargaining. In the 
first place, compulsory arbitration of labor disputes as- 
sumes a static labor law, an assnmption at variance with 
the pluralist conception which is the drive of labor relations 
law. The achievement of new rights, as hag been seen, is 
a constant purpose of the labor movement. Secondly, the 
dil^lty of detercaining acceptable arbitrat^ra in the light 

infra, McUtoia 138, 211. tloiiAt Alliance, 8 cCh Ijab Cm ses 
^ S«e Infra, »ecti<ii» 135-140, (Pmiba Ct of Coig pitM, 1040). 
es. Pando V. Bartanden’ Interna- 
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of laljor’s fears that private property and the institution of 
the’ profit system unqualified by labor’s claims might well 
be the background against which arbitration will be held, 
would interfere with harmonious working of the system. 
Thirdly, the preliminary bargaining process is many times 
apt to become a formality, and the bargaining process trans- 
formed into a judicial process, as distinguished from a 
process of give and take. Finally, labor identifies the right 
to strike or otherwise to engage in labor activity with the 
warp and woof of democracy. Labor has often, it must be 
admitted, sacrificed economic weapons for voluntary arbi- 
tration. But the use of such weapons to achieve new rights 
and to secure existing rights is inseparably bound up in 
the American labor movement. In the absence of social 
circumstances which do not presently exist, disturbance of 
the balance which has been struck between the forceful and 
bargaining aspects of the labor movement ought not to be 
attempted. 

It remains to state that, if collective bargaining as a new 
category is to be given full legal recognition, our constitu- 
tional law will need to recognize as a solid principle the 
validity as against the claim of class legislation, of statutes 
exempting labor relations from traditional legal doctrine.*® 

Obviating of any necessity for recourse to force and vio- 
lence as an alternative to collective bargaining should al- 
ways be a primary concern of labor relations law. En- 
couragement of the process of collective bargaining, such 
as results from Section 8(5) of the National Labor Rela- 
tion Act,** has done much to relieve resort to forceful weap- 
ons, whether by the employer in the form of strikebreaking 
methods or by employees in the form of violent picketing, 
or sit-down strikes. In requiring efforts at settlement as 


63. 84>e supra, sections 
466-4{>8, 46.“!, for the present state 
of the law governing the validity of 
legislation exempting labor unions 
or labor activities from general law, 
such as the law governing injunc- 
tions, conspiracy, suability or liabil- 
ity vi unincorporated gronps. 


A converse proposition is tliat doc- 
trines of lalKir rclationa law are un- 
suited for e.xtenslon to non -labor 
Helds. Sec infra, section 134, for an 
analysis of the legality of picket- 
ing Is aon-labor disputes. 

6*. See infra, sections 326-332. 
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a condition to the issuance of a labor injunction, the Norris 
Act,“ and prototype state anti-injunction acts** have con- 
nected the bargaining process with the labor injunction in 
a manner to bring thoughts of and activities aimed at settle- 
ment into the field of industrial conflict. 

That the law should encourage the growth of labor or- 
ganizations is something new’ to our jurisprudence. The 
first significant codification of such a responsibility was 
contained in the National Labor Relations Act which, with- 
out precedent, has given to self-organization among work- 
ingmen a right of enforcement as distinguished from a right 
of sufferance at the hands of the common law. Extension of 
labor organization into new areas means the mapping out 
of new fields of collective bargaining, as substitutes both for 
the undesirable consequences of individual freedom of con- 
tract among employees, and the socially harmful conse- 
quences of industrial strife. 

Finally, as an underlying and correlating principle as 
w’ell, the kernels of onterpri.se, individual initiative and the 
profit motive, must bo preserved witliin the framework of 
existing conditions.*’’ The extent to which collective bar- 
gaining agreements have been including more and more 


as. See infra, eection 221. 

66. See infra, sertion 434. 

67. The position has been taken in 
this work (see supra, Swtion 75) 
that the legality of labor activity 
depends not upon the analogy of 
competition hut upon the larger basis 
of social justification. It needs to 
be reiterated here that labor ac- 
tivity IS basically inconsietent with 
the competitive economic world, that 
labor activity has qualified the en- 
terprise nature of our society to the 
extent that labor organizations have 
extended their sphere of inftueiice. 
When it is said in the text that the 
kerMlt, of enterprise mnst be pre- 
servwl within the framework of “ex- 
itUag conditions,” it is meant there- 
V that the development of the no- 
939 


tions and the consequences of collec- 
tive bargaining have qualified to be 
sure, free trade as it was known m 
the late 18th, Iflth and early 20th 
centuries, hut has not at all de- 
stroyed it Indeed, enterprise must 
be retained as the drive of life and 
the cornerstone of the economic 
structure Xeitlicr protective tar- 
iffs nor rules of unfair competition 
have essentially impaired the enter- 
prise nature of our somety , there is 
no reason to believe that the concep- 
tion and incidents of collective bar- 
gaining properly applied and limited, 
while adding, to be sure, an addi- 
tional qualifying feature to tlia 
number of otbera which now modify 
laisscz faire enterprise, should im- 
pair the essential core of our enter- 
prise society. 
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provisions regulating the given industry under the guise of 
“stabilization” ** ought soon to be the subject of a thorough- 
going study. Again, the legality of strikes, picketing, or 
boycotting, or other forms of labor activity carried on to 
compel an employer to join an employers’ association or to 
become party to a collective bargaining agreement,®* is not 
at all free from doubt. The aim of such labor activity, it is 
said, is to unify employment conditions throughout the in- 
dustry, and to insure better discipline in connection with 
enforcement of collective bargaining agreements. There 
is argument for the proposition that the task of enforce- 
ment is the responsibility of the labor union and not that 
of the employers’ association. An employer willing to abide 
by the terms and conditions generally prevailing through- 
out the industry is not necessarily unreasonable in refus- 
ing to become party to the general collective bargaining 
agreement prevailing in the industry, nor in refusing to 
join an employor.s’ association. The stifling of competition 
and free enterprise developing from the continued activ- 
ities of employers’ ns.sociation.s is also a matter requiring 
circumspection and further study. Activities of organized 
labor designed to prevent introduction of labor saving ma- 
chinery,™ or protesting other business policies,™ should be 
tested in the light of the enterprise nature of our economic 
system. 

Retention of the basic principles of enterprise contem- 
plates that workingmen as well must be protected against 
incursions upon their rights to the free and open market 
which are unrelated to the necessary consequences of col- 
lective bargaining notions. The artisan's patrimony has 
been woefully neglected by the common law.™ Thus, for 
example, combinations to blacklist employees employed un- 
der at-will terms of employment have gone unpunished™ 

68. See infra, sections 173-175 an analysis of the “right to a free 

68. .See Infra, sections 102. IT.!- and open market” and tiie eitent of 
176 the common law's reco^ition of such 

70. See infra, section 80 ■ right. 

71. Sec Infra, sections 89, 114. 78, Se« supra, section 12, and in- 

78. See supra, sectians 11-23, for fra, section 472. 
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because of specious regard for the combining employers’ 
right to do collectively that which they have the right to do 
singly, and counterpart disregard for the workingman’s 
right to seek employment in a free and open market. So 
also, the closed union has been permitted to enter into 
closed shop contracts which deprive competent workingmen 
in the field of emplo3nnent opportunities.” 

Survival of the principles of pluralism governed by a 
democratic sovereignty in an enterprise society depends 
largely, to be sure, upon the resolution of world events 
which, even at the present writing, threaten to cloud the 
achievements of the centuries. It has never been truer 
than it is today that we have been building our cultures “by 
huddling together, nervously loquacious, at the edge of an 
abyss.” ” The frame of reference which is here proposed 
for the development of American labor law may be im- 
paired if not de-stroyed by countervailing forces. But oth- 
er things will be destroyed as well. 

74. See infra, aectiona 08-100, es- 75. Burke, Permanence and Change 
pecially 90. (1936), p. 3^1. 
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Section 
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Section 78. Definition and Essential Nature. 

The -word “strike” in its broad .significance has reference 
to a dispute between an employer and his workers, in the 
course of which there is a concerted suspension of employ- 
ment. As a form of labor activity, it is rarely carried on 
without the concomitants of picketing or boycotting. Be- 
cause it is an expensive weapon, the strike is generally la- 
bor’s last resort in connection with industrial controver- 
sies. For the .same reason, and for the additional reason 
that it is many times difficult to get men in sufficient num- 
bers to strike, the practice of picketing has in Die last dec- 
ade become a much more widely employed form of labor ac- 
tivity. 

The outstanding characteristics of tlio striJ^ as that term 
is employed in modern times are four: e.«tabli>licd 

relationship between the strikers and the person or persons 
against whom the strike is called. Variants hero, as el.se- 
where, obscure the preci.se definition of the strike. “If 
berrypickers should refuse to report for work at the be- 
ginning of the season is this to be considered a strike? 
They have not qnit work, having never begun.” * 

Seepnd, the constituting of that relationship as one of 
employer and employee. Concerted refusal to deal by in- 
dependent contractors or by other merchants does not come 
within the purview of the definition of the term “strike.” 
In Paramount Pictures, Inc. v. United Motion Picture The- 
atre Cwners,* an association of independent motion picture 
theatre owners sought to secure better terms of contracts 
with the plaintiff Paramount Pictures, Inc., for which pur- 
pose the a.ssociation declared a “strike” against the plain- 
tiff, terming the concerted refusal to deal with the plain- 

1. John I Griffin. Strike* (A »U- pBinter*. 23 F(2d) 743 ICADC lt»27), 
tistkn! survey) p. 19 See Also Park- I. 93 F(2d) 714 (CCA 3, 19.37). 
er Pshitiiig Co. T. Brotherhood of 
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tiff a “sit-down strike.” A picketing campaign was also in- 
cluded. The activities were held to constitute violations of 
the Sherman Anti-Trust Act. Notwithstanding use of the 
terms “strike” and “picket,” the situation was not one which 
involved the concerted suspension of employment by work- 
ing men in connection with an industrial controversy. So 
also in Ulram v. Local 362,* it was held that where the re- 
lationship between the parties was that of joint venture or 
lease on shares, picketing would not be permitted to obtain 
higher wages. 

Thirfl, the existence of a dispute between the parties and 
the utilization by labor of the weapon of concerted refusal 
to continue to work, as the method of persuading or coerc- 
ing compliance with the workingmen’s demands. Obstruc- 
tion, interference and soldiering short of sabotage, how- 
ever, accomplish results similar to the strike though with- 
out the phcnomoiioii of concerted ce.ssation of employment. 

the contention advanced by workers that al- 
though work eeas<‘s. the employment relation is deemed to 
continue albeit in a state of belligerent suspension. This 
last charaetoristic of the strike, Avhieh is one having impor- 
tant legal consequences, will be considered more fully in the 
following section. 

Section 79. Notion of the "Striking Employee.” 

Labor 1ms long advanced the contention that a strike does 
not terminate tlie emjiloymont relationship. There is a 
concerted suspension of employment, to be sure, but labor 
has insisted that the striking workers continue to retain the 
employee-status during the continuation of the strike. In 
Iron Molders Union v. Allis Chalmers,* the court thus de- 
scribed with approval the sui generis nature of a striking 
employee or the cm])loyee whose work has ceased in con- 
sequence of a lockout : “Neither strike nor lockout com- 
pletely terminates, when this is its purpose, the relation- 
ship between the parties. The employees who remain to 

8. 122 NJ Eq 404, 194 A 263 Infra, nection 134. 

(1937). See, for the legality of *. 166 F 4S, fll CCA 631. 20 LRA 

picketing in non-labor disputes cases, (NS) 315 (CCA 7, 1908). 
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take part in the strike or weather the lockout do so that 
they may be ready to go to work again on terms to which 
they shall agree, — the employer remaining ready to take 
them back on terms to which he shall agree. Manifestly 
then, pending a strike or a lockout, and as to those who have 
not finally and in good faith abandoned it, a relationship ex- 
ists between employer and employee that is neither that of 
the general nature of employer and employee, nor again 
that of employer looking among strangers for employees 
or employees seeking from strangers employment.”/ Rec- 
ognition of the notion of the striking employee is also con- 
tained in Keith Theatre v. Vachon,* where the court said 
“while out on strike it is not considered that the strikers 
have abandoned their employment, but rather have only 
ceased from their labor.” * 

Likewise illustrative of the distinction between a strike 
and the ordinary discharge or termination of employment 
is the case of Uden v. Schaeffer.’ There a bonding company 
was sued as surety for a plumbing contractor who had de- 
faulted in performance of a contract with the plaintiff. It 
appeared that A. had been a member of an association, 
which association had agreed with a plumbers’ union to 
employ only members of such union in its contracting work, 
and which union in turn had agreed not to work for any 
contracting plumber who was not a member of the asso- 
ciation in good standing. In consequence of unfair bidding 
for work, A. was suspended from membership in' the asso- 
ciation. Thereupon A’s union plumbers quit in a body. 
The bonding company’s defense was a provision in the 
surety contract which exempted it from liability for any 
damages resulting from strikes. The court, however, 
found against the bonding company, upon the ground that 
the concerted act of quitting by the union plumbers did not 
constitute a strike. Said the Court: “A strike is the act 
of quitting work by a I)ody of workmen for the purpose of 

B, Me 3S2. MT A 'ns (1930). Or 207 F 108 (1022). 104 Or 

A State V. tWfmtt, 114 238, 1#2 P 783 (1920). 

eSO, 220 P 820 (1229); Green- 7. 110 Wa«h 301, 188 P 308 (1020)7 
Centra] l,abor Couaeil. 104 

'/ff* 
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eoercing their employer to accede to some demand they have 
made upon him, and which he has refused ; hut it is not a 
strike for workmen to quit work either singly or in a body, 
when they quit without intention to return to the work, 
whatever may be the reason that moves them so to do.” 

In spite of these occasional judicial remarks recognizing 
the striking employee’s continued status, the actual holdings 
of the cases were against labor’s viewpoint prior to the en- 
actment of the National Labor Relations Act. Thus, it has 
been held that striking employees are guilty of trespass 
if they continue to remain upon the employer’s premises.* 
Striking employees who asserted a right to engage in a 
sit-down strike have uniformly been condemned by the law.* 
An employee whose services were interrupted by a strike 
is not entitled to inclusion of the striking period in con- 
nection with workingmen’s compensation benefits where he 
is reinstated by the employer upon termination of the 
strike.** In Canoe Creek Coal Co. v. Christenson,** the mere 
act of striking was held to terminate the employment re- 
lationship so as to make the Clayton Anti-Injunction Act 
inapplicable to the controversy. In Birmingham Trust & 
Sav. Company v. Atlanta, B. & A. R. Company,** it was held 
that striking railroad employees were without standing at 
a hearing called under the Newlands Act in connection with 
the determination of wages. 

The National Labor Relations Act** has, however, codi- 
fied favorably to labor, the notion of the “striking em- 
ployee.” Section 2(3) of the act provides that the term 
“employee” shall include any individual “whose wmrk has 
ceased as a consequence of or in connection with, any cur- 
rent labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantial- 


S. New York, L. E. A W. R Co. v. 
Wenjfer, 80 Ohio Dec Bcp 815 
(1887). 

8. See infTA, section 100. 

JO. Browen t. Centra) West Coal 
Co. eoo Mich 174, 160 NW 850 
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11. 281 F 559 (DCWS Ky 1922). 
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29S F S79 (CCA «, 1»23), 266 US 42, 
45 S Ct 18, 69 L Bd 3^ 35 ALR 
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la. 271 r 743 (DCND (Ga 1921). 
tS. 49 Stat 449 (1935), 29 VBCA 
•eetioiu 151-166. 
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ly equivalent employment ” Striking employees 

are entitled to reinstatement with or without back pay (de- 
pending upon the circumstances) upon termination of a 
strike where the strike was called in consequence of an un- 
fair labor practice or where the employer discriminates 
against more active unionists in taking his men back, or 
where, in connection with strikes not resulting from unfair 
labor practice, the employer has not hired others to take 
the strikers’ places.*^ The employer is not relieved under 
the Act of the duty to bargain collectively with his em- 
ployees by reason of the fact that they are engaged in a 
strike.“ A more extended analjsis of the position of the 
striking employee under the Kational Labor Relations Act 
will be found hereafter in this work.** 


Section 80. Importance of Determining the Existence of a 
Strike. 

The question whether a strike may or may not be said to 
exist, arises generally in six classes of cases. First, cases 
involving the permi'^sihility of picketing in jurisdictions 
limiting .such pcrmissihilty to activity in furtherance of a 
strike;” second, ca^c■s invohiiie the permissibility of 
bannering by jiickets that the establishment picketed 
is on strike.** Third, ca.ses arising under statutes in effect 
in a number of juri.sdiclion.s, which make it penal for an 
employer or employment agencies to advertise for help 
during the existence of a strike, without stating the exist- 
ence thereof.** P’ourth, cases involving contracts wherein 


14. See NLRB v Mackay Radio A 
Teleirraph Co. .104 I'.S 333, .-,8 S Ct 
904. 82 1. Kd 1381 (1038). 

IS RIark Diamond .Steanmliip Co. 
3 NLRB 84 (11137), enforred in 1*4 F 
(2d) 875 ICCA 2, 1038) wrl den 
304 US 679, 58 S Ct 1(M4, 82 L M 
1462 (1938) 

lA, Sea infira, sectiaii 277. 

17. See infra, sections 117-121, for 
tile legality of t”cketing In tbs sb- 
•etiee of s strike. 
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18. Sec infra, acitinn 12(1 for caw* 
involvin): the tmnricniii; hy pirket* 
of eatabliahmrnts anwrli'dly involved 
in s etnke 

18 Statutes prohibit ini; adeertiae- 
menta nr oOierHise JuniiinK offerina 
of employment. In raws involving 
strikes, or strike* and lookouts, hsve 
been enacted in tlie following states; 

Cslifonns. ~ Stnt* 1937 (IVering) 
Labor Code, iWtion 973 

ColoTSde. — Ann Buu 1936, c. 
07« Section 7L 



Strikes, Picketing and Boycotting § 80 

the promisor has inserted a clause relieving him from lia- 
bility for non-performance in the event of a strike.** Fifth, 
cases involving the liability of surety companies on surety 
bonds guaranteeing the contractor’s performance except in 
the event of a strike.*’ Sixth, cases involving employees’ 
rights to unemployment benefits under state laws denying 
such benefits to employees whose jobs have been terminated 
by strike.** 

In Irvine v. Projectionists Union,*® the defendant, in an 
action brought to enjoin picketing because allegedlv car- 


ried on in the absence of a 

Connectictlt. — Gen Kev Stats 
jfl.'JO. Section 2348. 

Illinois — Ann Stats (Smith 
Hurd) Sections 182, lUTg 

Indiana — .4110 Stats Ifl.3.3. Sec- 
tion lf»-712 

Maine, — Rev Stats I!l.30, c 54, 
Section 7. 

Massachnsetts, — Ocn Law* 1932, 
c 149, Scitioiis 22, 23, ad am by 
Acts of 1933, c 114; c I.IO, .Section 

4. 

Minnesota. — Stata 1927 (Mason) 
Section 42.'i4-16(jK 

Montana — Rev Codes 193.5. Sec- 
tion 11220. 

New Hampshire.— Pub Laws 1926, 
c 170, Sections 36-,38 

Nevada. — Comp Ijiws (Hillyer. 

1929), section 2772 

Oklaliaina — Stats 1931, .Section 
10879 Held constitutional ns against 
the contention that the Act consti- 
tuted an interference with interstate 
commerce. Riter-Conley Mfp- Co v 
Wrjn, 70 Okla 247, 174 P 280 
(1918). 

Oregon. — Ann Code (19.30), section 
49-1001. 

Pennsylvania. — Ann Stats (Pur- 
dor) Title 18, Sections 206, 607, 608 

South Dalcota. — Code 1939, Sec- 
tion 17.0706. 

Tenaeaaee. — Code 1932, Sections 
11363, 6702. 

II Tallar]— 16 


strike, moved to punish the 

Virginia. — Code 1936, Section 
1804 

Washington. — Rev SUts (Rem- 
ington) Section 2C24. 

Wisconsin.— Stau 1937, section 
10.3 1.3 

Wyoming — Stats 1931, Section 
65-407 

Tliere are also statutes which pro- 
hibit the inducing of a person to 
move out of or into the state by mis- 
reproBcntinp the conditions appiica- 
Me to strikes or industrial disputes 
See 

California. — Stats 19.37 (Deenng) 
Labor (^od" Section 970. 

Colorado. — Ann Stats 1935, c 
97. Section 71. 

Montana. — Rev Codes 1935, Sec- 
tion 112^0 

Oklahoma. — Stats 1.931, Sections 
10879. 10881 

80, See infra, section 107, for a 
discussion of such cases 

81. Sec section 107, infra, and sec- 
tion 79, supra. 

SS. .Sec supra, section 44. See also 
Schindler, Collective Bargaining * 
Unemployment Legislation (1938), 
38 Col L Rev 858; Fierst and Spec- 
tor, Unemployment Compensation in 
Ijibor Disputes (1040), 40 Yale L 
Jour 461 

SS. 2 OCH Lab Cas 320 (Super Ct 
Loa Angelea 1840). 
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plaintiff for contempt, for falsely signing an afiBdavlt iji- 
leging that there was no strike when in fact there -was a' 
strike and the plaintiff well knew that there was a strike. 
It appeared that the sole employee about whom the con- 
troversy revolved, was discharged when he refused to work 
for less money. The court refused to enjoin the picketing, 
holding that there was a bona fide dispute concerning 
wages, but likewise held that the plaintiff would not be 
punished for contempt, since the statement contained in 
the plaintiff’s affidavit to the effect that there was no 
strike was technically true. If, said the court, the employee 
whose wages were reduced had voluntarily Quit, there 
would have been a strike in the technical sense, but since 
he remained until he was discharged, the opposite was 
true.** 

A problem, which usually arises in connection with the 
legality of pickotliisr in the absence of a strike, or in rela- 
tion to statutes forliidding advertisements for employees 
by employers against whom a strike has been declared w ith- 
out stating the existence of the strike, concerns the means 
of determining whether a strike has been terminated wheth- 
er by abandonment or otherwise. The question is discussed 
hereafter in this work.** 

Section 81, When a Strike SxJsts. 

The question whether a strike exists in the given case 
has been rai.sed in connection, among others, with the prob- 
lem whether a strike exists where a single employee quits 
his employment. The quc-riion has also been raised, in ju- 
risdictions whose courts deny that a strike exists where a 
single employee quits his employment, as to the nutober of 
employees necessary to engage in a concerted suspension 
of employment for the suspension to bo called a “strike.” 
The question whether a “strike" exists when only one em- 

M. tinder the Kstiamil Lebnr Ke- tn vlotAtkm of Section 8(S) of tlM 
Imtkillil A**, It hne fcmB lieW that en Act, tnny be conaidered to toe* been 
»bo volQnt^% <|iiiu be- diedwrgod. 8«* Infra, MOttona 817, 
IMMO hm baa been tramferrad or de- 8S0. 

OMtad baeaiiM of fate unioa aetirUlaa, M. Sea farfrai, aeetioa 118. 

^ ft Tallarl 
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pl^ee quits his employmest has been answered in the af- 
ftrxrative by the New York Courts, and negatively by the 
eburts of Ohio and Oregon. A recent New York case held 
that persons picketing the place of business of an employer, 
only one of whose employees had struck, were not guilty of 
misrepresentation in announcing to the public the existence 
of a strike.” A strike, reasoned the court, may be con- 
stituted as well by one employee quitting his work as by a 
group. In the Ohio and Oregon eases,” the question in- 
volved the propriety of picketing, which, under the present 
Ohio and Oregon law may not be employed in the absence of 
a strike.” It appeared in each case that only one of the 
employees of the premises picketed had struck. The picket- 
ing was held enjoinable, upon the ground that a strike, said 
both courts, imports a general walkout. 

It needs to be noted that generally the termination by a 
single employee of his employment presents no substantial 
problems relevant to the subject of labor dispute, in view 
of the common law rule permitting an employee to quit hi.s 
employment without questioning his motive in so doing. 
Combination by employees, on the other hand, e-xercising 
in concert an alleged right to quit, has presented to the 
common law a situation affected with public interest and 
involving prime facie illegality beoau.se interfering in gro.ss 
with the employer’s right to a free and open market.” 

The cases appear generally to hold, as indicated above 
and more fully to be indicated below, that the quitting by 
one of several or many employees does not constitute a 
strike. There must be a general walkout. Thus, in Gevas 
V. Greek Restaurant Workers Club,” a walkout of four em- 
ployees out of sixteen was held insufficient to constitute a 


M. People r. Teptl (Mm/rittrute’* 
Cmirt, ttfw York aty), 3 NYS(2d> 
7Ttt (103$). e/f KdeliDMi r. Retail 
OTOocry Cierka O., II# Mlw 818, 198 
>rY8 17 (1922). Sc* People ex rel. 
DUloit e. Schroedeman, 133 Mi«e SS7, 
m MYS 302 (1S20). 

ST. SiJisiSM Y. United Retail Em- 
ployee*, 10 <ttio Op 8 (1037) i Uore- 


lasd Theatres v M P. Union, 140 
Or 35, 12 P{2d) 35S (1932). 
to. See infra, eertion 117. 

29. See eupra, ecetkau 11-23, for 
• dilicnaeion of tlm mtai* «f a right 
to • free and open maelMd. 

90.99 NJ Eq 134 A »9 
a92i}. 
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strike (so as to legalize picketing ivhich in New Jersey is 
limited to furtherance of a lawful strike).** In Davis v. Mc- 
Guigan,” the court said that the word “strike” conveys the 
impression that a substantial number of employees have 
ceased work. Hence pickets may be enjoined insofar as they 
advertise the existence of a strike where only two of many 
employees have struck. The cases as yet contain no clari- 
fication upon the question as to the precise number of em- 
ployees who need to be involved for a general walkout so 
as to constitute the activity as a strike, to exist. The no- 
tion seems to be gaininir ground, liowever, that a majority 
of employees, but no Uxs, would satisfy the requirement. 
Thus, for example, a lO.'lf) amendment to tlie Wisconwin 
Anti-injunction Act®* has defined a “labor dispute” in terms 
requiring a majority of employee.s of a given unit to par- 
ticipate. Like statutes have been emicted in Oregon,** 
and in Pcnnsylvaiiifi.®* The Rostatcmonl of Torts** lakes 
issue with decisions which assume or imply that a ma- 
jority must be involved as a condition to the existenec* 
of a strike or to the legal exercise of labor activity; 

. in tlie absence of applicable legislation to the 
contrary, the projiriely of an object of concerted action 
by workers does not depend u|)on whether the object has 
the support of the majority of wwkers affected. Concert- 
ed movements which ultimately gain the support of ma- 
joritie.s are frequently begun by minorities.” 


31. Sec also Moreland Thcatrca », 
M. P. Inion, HO Or S’"., 12 ftldi 
335 (19321 ; Sallrman v Vnited Re- 
tail Ernploji'c*. 10 Oh Oj. fi ,1937). 
33 .le Pa D A c r>r>i 
S3. 19.39 Wi* fitata »«. 101 fl® 
By Section 111.08 (2e) of the Sln(e 
Labor Rrlations Act, known a« the 
"Employment Peace Act," it ia de- 
clared an unfair labor pmrlire for 
amployeea to picket or to ie.ycott 
or tp in "any other overt «.n- 

eoniftaxit of a »trib« nnleKa n u.a- 
lorityta a colteetiv* bargaining unit 
of tha oa^ycen of os employer 
CM 


agninat uhom aueh arte are primari- 
ly direrted have iol,-d by aeeret bal- 
lot to call a etritsC " 

34. Law« of 19.39. c 2 
39 Pnrdon’a Ann State Title t3 
"Ijibor” and L 19.10, e 57. 

33 .Section 783 (Intrcalurtory 
note), 

37. Statutes reatrietinf the mean- 
ing of the term “labor dispute" to 
strike caae* Involving a majority of 
employee# affect the legality of pick- 
eting in tbe aleience of a •titko. 8ea 
infra, section 117. 
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Section 82. Wide Variety of Purposes for Wliich Strikes 
Are Carried On. 

Popular thinking identifies the purpose of the strike with 
problems relating to wages, hours, and immediate condi- 
tions of employment. The purposes of the strike are pro- 
foundly wider in ambit, however, finding their motives 
sometimes in ideas about trade and industrial unions (as 
for example the strike for the closed shop, or for union rec- 
ognition),®* at other times in social and political ideals (out- 
standingly the Belgian general .strikes to achieve universal 
manhood suffrage, and the German general strike of 1923 
to oppose the so-called “Kapp-Pntseh” which sought to de- 
stroy the German liepuhlican fonn of gov'emment). The 
term “Strike" has been used in non-laljor disputes situa- 
tions, by rea'-nn of the iiojuihir appeal of the term in some 
eirch’s. A j)roniinent i!lu‘«1 ration is the movement among 
militant or radical .>tudi-nt organizations to “.strike” against 
war. There is aNo a popular ti-mh-ncy di.scernible today, to 
utili/e the tei m “strike” as a term definitive of any act or re- 
fu''al to do something usually done or required or expected 
to be done. Examples of sueh a tendency are the terms 
“hunger strike” and “rent strike.” Thus in the ca.se of Sea 
Gate A.ssociation v. Sea Gate Tenants Association,®* the 
N<'w York Supreme (’oiirt issued an injunction restraining 
“striking” tenants from picketing the premises of a land- 
lord.*® “Parents’ strikes” involving parents’ refusal to send 


38. StriKM for iimon r.-.’oirniliDii 
r«*<' frnm '(‘"x th«n ll''r in Issl to 
4(1*"^ of til.' itilftl sliikfu in n'54 
t' S lliirpou of I„il.or. Tni'nty first 
Annual Ki'iuirl of llis ('..nwnissioiipr 
of laibur. IHOfl, [i]' 'll' 'iT I S 
Ilmrau of lailior S(ntisti<s. M.mtlily 
laUiur Ilraicw, .liilj . 11) H |)(> 7.'), 

102 

39 IflS Mi*r 7-12. « NYS if) 3S7 
(in:w). 

40. Affirmed by tlm Appellote Di- 
▼inion. Second Departineut, 11 NIS 
(2d) 232 (1939). See Camden Vomi- 
neas, Ltd. r. Slack (1940). 4 All Kug 
Aeii 1, involving a rent ftrike called 


m protest aj.nnst ihe landlord'* fail- 
ure, alth'u]f.|i he had (-ovenanted lo 
do so, to In;ht and ile.in the common 
slnitrasc and lo maiiiiaiil conotaiit 
hot Mater and heatinf: The land- 
lord sued to enjoin member* of the 
tenants' as.<mation from indtieinE 
the leiiaiits to broach their contract 
to paj lent The Court jnrHiited an 
injunction, and nt the name time tie- 
dart'd its disajjrcement with the 
proposition “that inequality of 
wealth or position {ttstifies a coarse 
otherwise scUonable, and that ten- 
ants may adopt measares of aelf-belp 
against their landlord because, in 

S45 
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children to school in protest against allegedlj unfair or tDta-^ 
healthful conditions, and “strike by capital” to designate re* 
fusal by moneyed men to invest because of alleged unfriend- 
ly governmental laws, further illustrate the widespread use 
of the term.** In this work, the term “strike” will be limited 
in scope to cases involving labor disputes. The legality of 
picketing in non-labor disputes cases is discussed at a later 
point in this work." 


Section 83. Strikes Distinguished from Lockouts. 
fThe “lockout” alike with the “strike,” constitutes a sus- 
pension of employees’ services, but the distinction is said 
to arise from the fact that the employer rather than his em- 
ployees is the doer of the deed of suspension. In both 
cases, a labor controversy exists, which is deemed intoler- 
able by one of the parties, but the lockout indicates that 
the employer rather than his employees have brought the 
matter to issue. Strikes are said statistically to be the 
rule, while lockouts constitute exceptions,** but it is prob- 
ably impossible to detennine with any fair degree of eon- 
clusiveness whether the given dispute has been precipitated 
by a strike or a lockout because one, especially the latter, 
is manv^imes set in motion in hurried anticipation of the 
other^ Thus, for example, the October 1939 Dodge Plant 
labor disfuite was called a lockout by the eraployee.s in- 
volved, while the plant officials, with equal vehemence, in- 
sisted the dispute was precipitated by a strike.** The prob- 
lem }>ecoines import aut under Unemployment Insurance 
laws which deny unemployment benefits to employees who 
have lost employment by reason of a strike but not where 
the cessation of employment resulted from a lockout.** The 


ibcir }udir>n'-nt, the law ihiro not 
kiTord Uietn adequate reined; for bi« 
dfttealt." 


41. See, in thia connection, the 
Hew York Tim« (March 3rd. lO-IO) 
for » npnt of the punictaieiit b; the 
OiUdtW^; Oowrt of « poyiwt who re 
^th other* and fai com 
with them, to Mod kia 


child to • Kiren achool for ateied 
reaaon*. 

M. See infiw, flection 134. 

4S. Ene; of the Sae Seltmem, 

Ufl '‘SUikfo and LockoutiL’' 

44. Mow York Tine*, October 1$, 
1939, p. 1 . 

41. hopra, tflctioB 44. 



§84 


SiMKBS, PlCKETOra AND BoTCOTTING 


proUetn also becomes important in connection with the 
National and ptototype State Labor Relations Acts, where 
the problem raised is whether the controversy involves a 
lockout BO as to entitle the employees to reinstatement be- 
cause of the employer’s unfair labor practice, or whether 
the cessation of employment was the consequence of a strike 
not involvinjf any unfair labor practice on the part of the 
employer. The legality at common law of combinations 
among employers to lock out their employees is unques- 
tioned.** However, under the National Labor Relations Act 
and State Labor Relations Acts modelled after the Nation- 
al Act a lockout, shut-down or removal of the plant or busi- 
ness are unfaiiMjibor practices.” 

Section 8«r Legrality of Strikes Generally Depends upon 
Lawfulness of Purpose. 

tOf the states which sanction the primary strike, fonrteen 
appear to do so upon the theories either that workers in 
combination are but doing that which each worker has an 
absolute right to do, or that the courts will not enjoin a 
strike bt'cnuse to do so would be to enforce an involuntary 
servitude.3 These are Alabama, Arizona, California, Flor- 
ida, Illinois, Kentucky, Maryland, Minnesota, Missouri, 
New Jersey, Oklahoma, Texas, Virginia, and Washington.” 


4S. Spc Siimbelmer v Vnitmi <i«r- 
mont WorKi-ra. TT llim 2l.s. 28 XYS 
321 (18041, reventins; 5 Mine 448. 26 
NYS 152 (18»4); MrConl v. Thomp- 
iKiii-St«rre‘,fc Cnm|mnT. 112 S’YS 902 
(1908), ar«l 129 AD l-W, 11.1 KVS 
.18.1 (1008), aff’d 198 NY 587. 02 NE 
1090 (1910). iW also Iran Moldcra 
Vnlon r Allis rhalinrrs Campany, 
160 F 4.5. 90 ERA (NR) 315, 91 (.VA 
6.31 (CCA 7, 1908) 

47. 8e« American Radiator Co. 7 
Kl.Rn 1127 11938), Phillips Cranite 
Co. XI KERB BIO (1939); NEKB 
Y. Hopwood RaUnnlng Ca 98 K(2(l) 
9T (CCA 8 1938), enforcing 4 NERB 
982 (1937)5 8- * K. Kneepants Co. 
2 NLRB 940 (1937); Robinaoo & 
Oonubor, 8 NLRB 460 (1936) s J. 


Klotr ± Co. 13 .VERB 746 (1039) 
Res in(ni. c)iaj'ter sixteen and espe- 
rially sections 321. 368 for a discus- 
sion of the National I.abor Relations 
Act and of the ciTect of a luclrout un- 
der the act 

48. See cases citwl infra, at section 
86. Federal rases so reasoning are 
Barnes v. Berry, 1S6 F 72 ((XSD 
Ohio 1907), Toledo R. Co. y. Pa. Co. 
54 F 730. 19 LRA 387 (tXlND Ohio 
1893) aff'd 166 CS S48. 17 S Ct 
658. 41 L Ed ino (1897); Arthur 
V. Onkes. 63 F 310, 86 LRA 414, 11 
CCA 209 (CCA T, JWH); GoWdeld 
Com. ‘ Mines Co. y. IStoldileld MBwra 
UahHi. 159 F 600 (OCD Nee IMS); 
Dalnware R. On. y. Switchmen’h 
Uidon, 168 F Ml (CeWD NT 1907). 

»47 
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The remaining states proceed expressly upon the theory of 
justification. In New York, the courts have used conflicting 
language, hut it is now safe to assume that the right to 
strike in that State is not absolute but relative, rather, to 
its purpose. Thus, although there is language in National 
Protective Association v. Gumming*® which might bo con- 
strued to accord to labor an absolute right to strike on the 
theory that whatever one may do alone he may likewise do 
in combination with others, the words of Judge Andrews in 
the more recent case of Exchange Bakery v. Rifkin“ more 
reliably state the present New York rule to be that concert- 
ed action is subject to a kind of control not applicable to the 
action of a single individual. 

A strike for both a legal and an illegal purpose is illegal 
in its entirety.*' 

The burden of proving the lawfulness of the given pur- 
pose is upon the strikers.** This is simply another way of 
saying that an underlying theory of American Labor Law, 
which Mr. Justice Holmes <lid much to clarify and which 
the cases are beginning to state more and more clearly, is 
that labor activity, whether taking the fonn of a strike, 
picket or boycott, constitutes prima facie the intentional 


49. iro NY .^'i 6.1 NE afi'i vs I.RA 
IS-V. Ss Am St R.-p ms (IKtei c/f 
Interborouirh RjipKl 'rran*.it ( o, t. 
Lai in 247 NY O.'i I.V» NF SB.1 
(1928) wliorc the i\,urt »»i(i “L'n 
less the workers haic by n;rrpt>mrnt, 
frefly made civfn up sin'li ri"ht», 
they may witliJiut bn*arh of rontraot 
leave an employment at any time 
separately or is rotnfctneoon, and 
may demand ne* (erma of employ, 
ment which in turn must be ftmi by 
burgain. 

so. 245 N’V 200, 1.57 NE 1.K) 
(1927), rearimment denied 245 NY’ 
951, 167 XK s!»5 (lf»27). See also 
Albro J, Xewton Co. v. Ericaon, 12rt 
NTS »4l,951 (1911) wliere the roiirt 
mtUt “A strilce ia a etnabiaatiem to 
trorfc; and a strike eaa never in 
jindi of itaelf be illegal It does not 


need to be justiTied The shaolnlo 
riglit In <|Uit work, wiiieli neresaarily 
exiHle III a free coniilitiit tonal govern 
ment ennatrurd on indit idualistie 
principle*, i* guaranteed by our Con- 
stitution, and cannot lie alindged by 
Irgolntiir. eve<-iiti>e or judicial pow- 
er ” r/f OpiTB-on Tour \ Welicr, 
2,5S AD 5)B. 17 NVS(2<1) 144 (IfW). 

51 . Kolitom Engraving Co r. Mc- 
Neil. 2.55 Maos 2Ue, 1211 NK 47U 
(1920). also (tau*h Machine 

Tool Co. V. Hill, 231 Mas* 30. 120 
NE 188 (1928). Accord Rest.. Tort* 
(1939), Section 799. 

59. New .Irraey Painting Co. v. Lo- 
cal No 2rt. 99 SJ Eq 108, 122 A 922 
(1923) reversed on other gromidt in 
99 Nd Eq 932, 129 A 399 (1924). e/f 
MaUel r. Sigman, 123 Miae 714, 205 
NTS M7 11924) 
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infliction of legal harm which, to escape legal sanctions, 
mast prove justification.** The determination of the object 
or purpose sought to be accomplished by the strike is one 
of fact,** while it is a question of law whether such object 
or purpose is legal or illegal.** 


Section 85. Strike for Higher Wages, Less Hours or Oth- 
er More Beneficial Conditions of Employment. 

American judicial decision is now in general agreement 
that labor possesses a right to participate in a primary 
strike, where the workers’ complaints have reference to 
wages, hours or other conditions of immediate employ- 
ment.** The category of wages and hours “includes also a 


53. See licrtitin 73 for a <li»- 

cniiiaiDn of juat cam**- and 

tioB 74 for a di«i'ii»»iuti of lli<‘ 
tnlnition of Mr .Iu^tlce llolnicH to 
.itnrrican Ijitwir fje*' S<'ctutn« 27- 
5S »Utc the li'Kal ftanctiona referred 
to 

54. W A Iron W 4»rk« \ 

Chadwick, 2v!: Ma*-* .Wi. HC SK 
KOI, l.KAl‘tl7K. 75.7 

55. Coniellier r Haverhill Shoe 
Mfra. .4 »!<u 221 Mann .7.71, 109 XK 
C4.1, LKAIPIOt. 21S (igiSi; De 
Minico V. Craig, 207 Maa* .la.I. 94 
SE 317, 42 l.KA(NS) KMS (1911) 

56. Not all of the caw* nted in 
aupport of the projnwition atuted in- 
vohe directly tin* tpiestnin of a pri 
niary atrike for »age», hour-, or oth 
er conditions of cnipJoj niciit I he 
rationale of Ihc caacs, howerer. jii*- 
tifle* their inrltitUoi tn support of the 
proirosition stated It should also 
be added ihnt in aome eases the de 
eiaion went against the wiirkera be- 
raum of alleged evideui.-e of violence, 
whether in the course of the strike, 
ptefcet or noyoott. 

United States. — See American 
Steel Foundries v. Trl-City Central 
Trades Coiineil. 2.77 US 184. 42 S Ct 
72, 6« t Ed 180 , 27 AUt 3«0 (1921); 
llupkiiu V. Oxley Stave Co. 83 F 912, 


28 CCA 99, 40 US App 709 (CCA 8, 
1897), (.rest Xorlliern Ry Co r 
Local (I real Falls I.odge 283 F .7.77 
(DCD Mont 1922); (ireat Xortbern 
Ry Co V Broiscau, 286 F 414 (DC 
D X Dak 19231 

Alabama. — Ilardie Tynes Mfg 
to V tni«e, 189 Ala 68. 66 S 677 
(1914). 

Aruona. — Triiax v Bisbee, 19 
.\rir 379, 171 P 121 (1918). 

Arkansas — IxK-al Xo 313 v. 
Slathakis, 1.3S Ark 86, 20.7 SW 450 
(19181 

Cabiomia. — Parkinson v Bldg 
Trade* ( oiincil, 1.74 Cal 581. 98 P 
1027 (1908). Pierce v Stablemen’s 
I nion. 1.76 Cal 70, 103 P 324 (1909) 

Colorado. — liirano v loiirneyman 
Cooks I'nion, 1 Colo Dec Siipp 160 

Coaaect'cnt — State v. Stookford, 
77 Conn 227, .7.8 A 7«9 (1904/ 

Delaware. — .Sarros v. Xourris, 15 
Del Ch 391. 1.38 A 607 (1927). 

Florida. — .letton Deklc Lumber 
(Co. V. Mather, 53 Fla 909, 43 S 590 
(1907). 

(Seorgia. — Jones t. Van Winkle 
Gin A .Maoh. Works, 131 Ga 336. 62 
SE 236 (1908). 

Idaho. — Robison v. Ilotel A Rest. 
Shop. Local. 35 Ida 418, 207 F 132 

(im). 
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variety of matters related to wagres and hours, such at* th« 
times at "which "wages are payable, medium in which tlwy 


minoiA. — Illinois Malleable Iron 
Co. V, Michalek, 279 HI 221, 116 XE 
714; Beaton t. Tarrant, 102 111 App 
124 (1902); Ronen v. United Shoe 
Workers, 287 111 App 49, 4 XE;2.n 
607 (1936) ; Kemp v. Dirismii Xo. 
241, 265 111 213, 99 XE 3S9, Ann 
Cas 1913D 347 (1912) 

Indi ana — Kar;^s Furniture ('o 
T. Amal. V/ood workers Local I'., 16.> 
Ind 421, 75 XE 877 (19«.>> 

Iowa. — State v Eohlf, 140 Iowa 
182 (1908). 

Kanaaa. — Kansas r Hotrat. 116 
Kan 412 (1924). Strikes are illriral 
in industries "aa«tcd with a public 
interest" as deHned by statute (Ifl.'IS 
SUt-s Sees 44-601^07: 44-617). 

Lockouts are liken ise forbidden in 
ouch industries. 

Kentseky. — .Saulsbcrry t Oo|>er 
Inti Union, 147 Ky 170, 143 SIV 
1018 (1912) 

Lovinmiu — Sec Di’han t Hotel 
Employees. 1,59 S 637 (IJi 19.^5). 

Hainc — Keitli Theatre v. Vaehon. 
134 Me 52. 187 A 692 11936). 

Maryland — Bricklayers Union t. 
Raff. 160 Md 48.7 (1931). 

Massachusetts. — Comcllirr r. 
Haverhill .Shoe Mfn Asso 221 .Mass 
654, 109 XE 643. LRA1916C, 218 
(1015), Minasian t. Ostiomr. 210 
Mass 2.10 1911); .M. Stcinert A ‘'ona 
Co T Tat'cn, 207 Ma<s 394 93 XE 
684, 32 LRA(X8) 1013 (1007) 

Michigan — Beck v. Rwy Teams- 
ters Pro • nioo, 110 Mich 497, 77 N 
W 13 (1699). 

Minoasota. — Bohn Mfg. Co v. 
HoUis, 54 Minn 223, 55 .SW 1119 
(1893); Gray ». Bldg. Trades Coun 
dl 31 JB nn m. 07 SW W3 

— laiksa ntftot Door r. 
Mo 421, 114 BW *97. 22 
PiKKB} M7, 128 An St Bsrp 492 
HmW); Oartar y. Ooter, 134 Mo Ap^ 


146, 112 SW 995 (1908). 

Montana. — Lindsay A Co. y. Mon- 
tana Fed. of Labor, 37 Mont 264, 96 
P 127 (IBilS). 

Nebraska. — State v. Employers 
of Ubor, 102 Xeb 708, 160 XW 717, 
170 NW 185 (1918). 

Neyada. — Branson v. Ind. Work 
ers of the World, 30 Xev 270, 96 P 
354 (1908). 

Hew Jersey. — Connett v. United 
Hattere of Xo America. 74 .\ 188 
(1909): Brenner v. United Hatters 
of No America, 73 X.IL 729, 86 A 
18.1 (1909); Booth V Burgess. 72 N.I 
Ec) 181. 65 A 226 (1906); New Jer- 
sey Painting Co. v. I.ocal 28. 96 XJ 
Eq 108. 122 A 822 (1923), reversed 
on other grounds. 06 XT Eq 632. 120 
A 399, 47 ALR 384 (1921) 

Hew Mexico. — An Anti- Injunc- 
tion Aft wee passed in 19.79, effec- 
tive .tune 8tb, Ch 195, sec I, L 19.79. 
Labor organUatione are also ex- 
cepted by statute from the atata 
Anti Trust Act. (See 35-2904, Stats 
10291- 

Hew York. — Exchange Bakery y. 
RIffcIn, 245 XY 260. 157 .VR 130 
(1027). reheartng denied 245 XY 851. 
167 XE ««»6 (10271 

North Caroltaa.— Citizens y. Ashe- 
yflle Typ. Union, 187 XU 667, 121 SB 
31 (1924), 

North Dakota.— Employee combi- 
nation to raiao or maiataia wages is 
declared by sUlutr not to odnatituto 
a pnniehablt conspiracy (BeC. 9443, 
romp. I-Awe 1 013). There is also a 
.Slate Anti-Injunction Act (Ch. 247, 
Sec. 8, Laws of I0S8). 

Ohio.— Stats V. Batatnan, 10 Ohio 
8. ft C. 68, 7 Ohio HP 487 (IMO). 

OkUh«BB.-Ro4dy V. Unitad Mina 
Workers of Amoiiem, 41 Okie 68, 138 
r 186 (1914). 

Orogra.— Bnptayoa MMiUaatfMs t* 
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air^ Imid, cash, script, services or commodities, etc., time of 
the day in which the hoars of work fall, the basis upon 
which wages are computed, that is hours, weeks or units 
of production, and so forth.” ” Thus it has been held that 
a strike to enforce the payment of wages during hours of 
employment is legal, the court reasoning that the demand 
involved in the strike was one for less hours of employ- 
ment.** So, also, a strike has been held legal in protest 
against the increase of the amount of work.** 

The term “conditions of tabor” likewise involves a wide 
variety of circumstances. Thus, it has been held that a 


T«i«e or muntaln w«iirn i* declared 
b; atatute not to eonatitutr a pun- 
iahable conspiracy (Title 49. 5^. 
49-00t1, Code of Ifl.lOi, and it also 
provided by statute that combina- 
tions of workers to lessen hours, in- 
rrease wapes or lictter srorkinc con- 
ditions shall not be iltepal unless the 
act* done liy the eombinalion would 
be illegal If done by a single indi- 
vUluai (Title 49. Sec. 49-»0."i. Code 
of 1930), There is also a Stale Anti- 
Injunction Aft (Title 40. Sec. 49-902- 
4-6-13, Code of 1030). 

Penatyhraaia. - Commonwealth ▼. 
SherilT. 16 Phita 303. 38 l.eg Int 412 
.18811; Erdman ». Mitrbell, 207 Pa 
St 79, 56 A 327 119011: Cook v 
Dolan, 19 Pa Co Ct 401 (1897). Jef- 
feraon ft I. Coal Co. v. Marks, 207 
Pa 171. 134 A 430. 47 AI.R 74.i 
(1926). 

Bhode laUod. — Rhode* lirnthers 
Cki V. Musicifns Pro. Cnion. .37 Rl 
*81, 92 A 641, 18 I.RA(NS) 207. 127 
Am .St Rep 722 (1915). 

South Carolina. — A statute (Sec 
12B9, Code of 1932) provides that 
dlscrimloation againat any employee 
becauae of labar union memhemhip 
ahatl be o Riiademeanor. 

lonnaaM*.— Powera v. .lourocyman 
Bricklayara Union. 130 Tenn 743 
(1014). 

SnzaiL— Webb V. Cooka. Waltera ft 


Waitreaaes l-'nion. 205 8W 465 
(Tex Civ App 1918) ; Sheehan v. 
Levy. 215 .SW 229 (Tex Civ App 
1919). 

Utah.— .A provision in the State 
Ijibor Relations .Act declares that 
nothing in the Act shall be held to 
interfere with the right to strike 
(Sec. 49-1-14 .Supplementary laws of 
19.39) 

Virguia. — Everett Wadday Co. v. 
Rirbmond Typo Union, 105 Va 188, 
53 SW 273 (1906). 

Washington. - Jensen v. Cooks and 
Waiters Union, 39 Wash 531, 81 P 
1069 (1905). 

Wiaconain — Adler ft Sons Co r 
Maglio, 200 Wis 153, 227 N*W 243 
66 ALR 1085 (1929). 

Wyoming. — An Anti-Injuoclion 
Aet was passed in 1033 and amended 
in 1937 (L. 1933, c 37, See. 3. as 
amended L. 1937 e. 15) which lists 
a strike as one of the labor activi- 
tien insulated from injunction except 
in aonirriance with the terms and 
provisions of tlie Act. 

*7. Rest., Toru (1939), aec. 784' 

(b| 

8S. L. D. Wiilcutt ifi Sons Com 
pnny v. Driscoll, BOo ilfaNS 110, 85 
NK 8VT, 23 LRft(KS) '^1X36 (1008). 

W. Senrle Utg. Co. ▼. Terry, M 
litK XeS. 106 NYS 438 (1906). 
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strike designed to comijel limitations upon the numbers of 
apprentices is legal,*® and that a strike is also legal which 
has as its purpose compelling an employer to abandon a 
piece-work system of operation which permitted employees 
to employ their own helpers with the result that other em- 
ployees were deprived of work.** Striking has been held 
legal to compel the apportionment of work durinc slack 
seasons,** or to compel an em))loycr to give to the employees 
work which he would otherwise have given to thnd |)ar- 
ties** unless, in jurisdictions whicli deny the legality of a 
strike to compel collective bargaining or to compel union- 
ization, the strike is to compel the employment only of 
union men in connection with the entire project,** or miless 
the strike is connected with a juriMlietlnnal dispute." 
strike is illegal which .sook« to compel an employer to 
change his method of ojieration from piece work to week 
work.** 

The two states wliich have thus far indicated an attitude 
of general aversion for tlie strike are Xf“W llaiu}>>)iire and 
Vermont. New Hampshire's main ease is Wlute Mountain 
Freezer Co. v. Murphy." There the question was certilicd 


40 r.onc'horp rnnlmc Co. v. How 
ell, 26 Or :,2T. 38 P .W7. 28 Ul \ -Iftr 
46 .Am St Rep (Hd <ls'M) 

61. .Minasmn \ O'llMirnr, 210 Maw* 
2.50, 96 XF 1036, 37 l.RMNs, 171*. 
.Ann Ca* 191 _>C 1299 (19111 Rut 
aw: AA'. P DaM* .Alarhinr Co » Kob- 
inson, 41 Miw 329, 84 XAS 8.37 
(190.31 

62 Renitu Ro*ira ( « 
A’ampoNI,!:. 187 .N’A'.S S94 il‘*2I( 

J«ocl.el * Kaufman, 187 NAS jts'i 
(1920) 

63. National Kirepnairtn" ( o \ 
Maaon RinUipr*' Aaa'n, 169 F 2.59, 
26 I.RAiNSi 14M, 94 CCA .5.3.5 (tX A 
2. 1909) : Pnkatt \ WaUli. 192 Ala*. 
683, 6 ULAtN.S) 1067. 116 .Am St 
Kep m, 78 .VE 763, 7 Aim Ca* 638 
(1806); Biimham t. Doiwd, 217 .VU»a 
f6l, 61 LRA(NS) 778, 10« NE Ml 
IJ3J4); Sew Englaixl Cement Ota 


Co V AIrCurrn. 2IS Vasa 198. CR A 

1916C', r»8o, jnr> SF Rsr. iinu). 

Kairlntifc* v MrlSmald. 219 Ma»a 
291 HMI .VE HKKi il(*M) 

94- A\‘. A Snow Iron VVnrkii v. 
Cbadwmk, 227 .Maw .382. 116 NE 801. 
LI’.A19]7F, 7i.5 (1017). 

66 . .See infra. »eetioo 88, (or the 
le;fality of atrikin^f in eonneetion 
with jiinMlietniiial itUputea, and »ee- 
tion* 1.31* 1.13, infra, for the lepilitT 
of piekrtin;* under aimilar eireuin- 
*(ann» 

66 . Davit Maehine Cnni|tanv v, 
Koliinaon. 41 Mine .329, 84 NAS 837 
( 190.3 1 . A atrikp ha* alto laren held 
illrKal whirli *uu)«)it to compel an 
employer to tell hit inerrhandite at 
prlrea 6*ed hy the union. Standard 
Engraving Co v. Vole, 200 AIA 7*8. 
1*3 KYS 83 (1922). 

97. 78 KH 398. 101 A 867 (1017) 
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to the appellate court whether a strike to compel a closed 
shop was legal. The court said it was prima facie illegal, 
and that the bui-den was upon the union to prove justifica- 
tion. The union alleged justification in the analogy of com- 
petition,** to w’hich the court replied, "but there is no evi- 
dence of competition to sustain the claim.” Grimes v. 
Dunlin, •• a later New Hampshire case, contains statements 
which would itidicatc that a primary strike might be held 
valid, but the inclusive vigor with which the Supreme Court 
of New Hampshire, in a recent advi.sory opinion,’* declared 
an Anti-Injunction Statute patterned upon the Norris Act 
unconstitutional, justifies but little hope of judicial favor 
with r(‘.‘;pecl to labor activity.’* 

Vermont’s cases are State v. Dyer’* and State v. Stew- 
art,’® where stnke.s to unionize were held bad, (and in the 
latter ca«e the legality of picketing wa.s di.sparaged ufion 
the broad ground that boycotting “is not the remedy to ad- 
just the difTerciices between capital and labor”), and State 
V. Christie,’* where strikers were convicted under a stat 
ute which proscrihed disturbance of tlic peace, for calling 
non-union worker* “scabs,” “rat*” and “bozos.” Vermont 
wa.s one of the first states to outlaw the sit-down strike by 
penal enactment.’* A statute also provides, however, for 
the voluntary arbitration with the aid of state machinery, 
of labor disputes wherein “a .strike or lockout is seriously 
threatened or actually occurs.” ’* 

The reasonabIenc.s,s of the demand, so long as it is in 


6S. For » i) iftrutaion of Tiulnips’s 
tlii'ory of justifiration. ««! acction 74. 
rii pro 

69. 80 .VH 145. 114 A 273 (1921). 

70. In re Opinion of the .lustiec*, 
1C6 A 640 (Nil 1933). 

71. It i» to Iw noted. ho«e\er, that 
New llampahire liaa a statute which 
prorfde* that any emplojer n lio pub- 
licly advertiac* for eraployece or »o- 
UclU them to work during a strike, 
lockout or other labor trouble must 


plainly state that such conditions ea- 
M III his establishment Public Ians. 
1926, ch 176, sees. 36 -3S. Machinery 
•s also proriiicd for the arbitration 
of lahtir disputes. Ibid, ch. 174, sen. 
15. 2B. 

79. 87 Vt 690, 32 A 841 (1894) 

79. 59 vt 278, 9 A 559 (18871 

74. 97 Vt 461. 123 A 849 (1924) 

75. L. 1937, Pub. Acta, £10. 

76. Public Acts. 1839, No. 186, 
aeca, 1-10, 
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connection with wages, hours or other conditions of eni^kl9’- 
ment, does not affect the legality of the strike ” 


Section 86. Strikes in Breach of, or Which Induce the 
Breatdi of Contract. 

The legality of strikes in connection with rights se- 
cured by contract has been tested in four main situations; 
(1) where the strike is in breach of term contracts of em- 
plo 3 Tnent entered into by individual workingmen engaged 
in the strike; (2) where it is in disregard of provisions con- 
tained in at-will employment contracts; (3) where it is in 
breach of collective bargaining agreements; (4) where it 
results in the breach of contract entered into between the 
employer and a third party. 

Strikes which occasion the violation of term contracts to 
work, entered into by individual workers with their em- 
ployers (i. e.. where the strikers are individually under term 
contract of enjplojTnent with their employers without the 
intercession of any union, whether as the employees’ agent 
or otherwise), have been held illegal wherever the ques- 
tion has arisen.” It has l)een suggested that breach of an 
agreement by the employer will justify or at least excuse a 


77. New .leroey PaiotiTicr Co. t. 
Local No. 2fi. 05 SJ Eq m. 122 A 
622 (1023), rerersed on other 

grounds. 06 .VJ Eq 632, 126 A 3W, 

47 ALR 3S4 (1024). Rut see Old 
Dominion S S. Co. r. MrKenns, 30 F 

48 (tr RD NV 1907), Ssvre w. 
Loniscille I'nion Benevolent Asf'n. 1 


DuT(Ky) 146, 85 Am Dee 613 (1803). 

7S. Wsfaasli R. Co, v. Hannahan, 
m F 563 iCC ED Mo 1B03); Bartoo 
& Fales Co. v. Willard, 242 Maas 


B«6, 136 NE 629 (1922) ; ReynoWs t. 
Darfa, 198 Mass 294, 84 NE 4i57. 17 
UU(NS) 162 (1009); Mapstrirk ▼. 
RAnfe, 9 NVb 3»0, 2 NW 739 (1879) 
Beat Sffijte* Wet WMfcAlMindry Co. 
V, OfeilM, 121 MIm ' m m NVS 
8) ; Vail Inr. *. 

, aia Mkc 689. «t8 xnrs lU 


(1925). See also Cook t. Wilson. 
108 Itise 4.3N. 178 NYS 403 (1919). 
Contr»: Rest., Torta (1939), seetioD 
795. 

Picketing in the absence of a strike 
by a labor unioit. where the employer 
has to the knowledge of the union 
entered into IndiTldual oontmete 
with hU employees, has been held m* 
joInnUe. I'nitcd Tnltors Company v. 
Joint Board of Araatgamated Work- 
era of America, 26 Ohio KP(NS) 438 
(1926). 

In tfaa Gna-Rloker'n strika cnaa 
(Ragim «. Bunn, 12 Cox CC 316. 
1872) tlw airikert were found guilty 
of crimiiinl eonaplraey because they 
stmek cttllectirely in breach of (shH- 
vidua] nmploymcnt contmeta wUdi 
fMotrut ootioa of tlBitttllf. 
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strike by bis employees,’* but there is a holding that a strike 
designed primarily to punish the employer for his breach 
of an employment agreement is illegal.** Illustrative of 
Oases involving individual term contracts is the case of 
Best Service Wet Wash Company v. Dickson,** where the 
employees individually were bound by term contracts of 
employment with the plaintiff employer. The defendants, 
president and members respectively of a labor union of 
which the employees so bound by term contracts were also 
members, ordered them to strike, though defendants had 
knowledge of the fact that they were individually under 
term contracts with their employer. The court issued an 
injunction against the defendants, restraining them from 
“conspiring to direct plaintiff’s employees to repudiate their 
written contract with the plaintiff.” It has been held that 
a strike called to compel an employer to abandon a system 
of entering into individual contracts with his employees is 
for an unlawful purpose.** 

The individual contracts referred to must be distin- 
guished from yellow-dog contract situations on the one 
hand, and collective bargaining agreements upon the other. 
It will readily be soon that the “individual contracts” here- 
in involved are in no sense yellow-dog contracts, and should 
bo sharply distinguished therefrom. The yellow-dog con- 
tract generally includes a promise by the worker not to 
join a labor union, or in the alternative, to quit his em- 
ployment upon so doing. Moreover, the yellow-dog con- 
tract is usually an at-will arrangement.** The “individual 

7S. r.rwnflrld r. Ontral l.Bb«r (Or 1936), boldjnp * strike in rlol*- 
CShuhWI, 104 Or 236, 1112 P TS.'J. 207 P tion of s yellou dog contract imen- 
lOS (1020). joinab)o. Coafra, but bad law 

SO. (Irassi Contracting Co. v. Uen for most puriwses because of the 
nett, 174 AD 744, 160 XYS 260 Xorris Act Hitchman Coal & Coke 
(1916). Co. T. Mitchell, 245 US 229. 38 S Ct 

81. 121 Mlac 418, 201 XYS 173 66, 62 L Ed 260 . LRAIBISC, 497, 

(1923). Ann Oia 191811, 461 (1917), where. 

n, Moore Drop Forging COropany however, tlie court indicated the pos- 
V. McCarthy, 843 Mass 654, 13T XE siMlity that a atrike t)|ipugfa viola- 
919 (1923)! tive of a yeilow-dog eoatract might 

88 . Sea Starr v. Laundry 8 Dry ba lepal (“The right of the latter to 
Claaning Worhera, 83 P(2d) 1104 ttrtkm would n^ give to defendants 
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contracts” involved in the cases of which Best Service Wet 
Wash Company v. Dickson (supra) is illustrative, on the 
other hand, invariably have reference to term agreements, 
nor do they generally contain any yellow-dog provisions.** 
Statutory enactments such as the Norris Anti-Injunction 
Act and prototype State legislation which forbid equity 
aid to the yellow-dog contract might consequently, but for 
the fact that the employment bargain reflects unequal bar- 
gaining power, be construed to be inapplicable to individual 
term contracts. 

The distinction between individual term contracts and 
collective bargaining agreements is obvious. The former 
binds the employer with his employees individually, while 
the latter comprehends a contract between one or more em- 
ployers on the one side and a group of employees collec- 
tively on the other. A strike in violation of a collective bar- 
gaining contract is generally held unlawful.** Here as in 


the right to instigate ■ stnke. The 
difference if lundanientsl'') ; Interna- 
tional Org. I'JW r. Red Jacket Con- 
solidated Coal A Coke Co. 18 F(2d) 
839 fCCA 4, 19*7), cert. den. 275 US 
538 48 S Ct 31, 72 L Ed 413 (1928) 
In Flocr-sbcimer r Schicsingcr, 115 
Mum- 9, 187 NYS 891 (1921) and Mc- 
Michael i Atlanta Envelope Co 1.51 
Ga 776, 109 SE 226, 26 Al.R 149 
(1921) a strike by a labor union to 
compel a manafactiirer tn eliminate 
yellow dnjf provisions from his agree- 
ment with his employee* was held il- 
legal Contra. France Electrical 
ConstructiiiB Co. v. International 
BrotherhiKifl^ 108 Ohio St 61, 140 KK 
899 (1923). 

84 . \‘ail Rallou I>reaa Inc. r. Casey. 
1*6 Mise 689, 212 XY8 11.3 (|i*2.-jt 
illuetrates a contract containing yel- 
low-dog provisions coupled with a 
term agrecinent. The eontraet nf 
•mploymcot in tbia eaa« bound the 
partlil to a two-year term of cm 
fdoymAiit vblle the emtiloyee under 
sot to Join a labor onkm during 


that period. 

83. Barnes e Berry, 156 F 72 (CC 
SD Ohio. 1907) , Gilchrist v Metal 
Poliahera. 113 A .320 (N.) Ei). 1019). 
Burgess v Oa R R Co 148 Ga 41.3. 
96 SE 864 (1918) ; Preble- v, Arcln 
tectum) Iron Worker* Union, 200 III 
App 4.3.5 (1931). .Meltrer v Kaminer, 
131 Mise 813, 227 .NV.S 4.5!) (1927), 
Moran r. Lasptte. 221 At) 118, 222 
WS 283 (1927), M'Gratb v. Norman, 
221 AD 804 . 223 NYS 2Sh (1927). 
MeCartby ). limtherhood of Painters, 
102 NYU 393 (NY Co Sup CT Au 
mist IT, 1939) ; J. I. Itass Co. v Me 
Xamara. 103 NYU 2054 (1940). 

Striking or ph-keting in breach of 
agreement ha* lieen held to consti- 
tute a "labor diapute” under the Nor- 
ris .Act. ao aa to be unenjo.nabte in 
the federal conrta, except iii accord 
anee wiUt the Act. Wilson A Cu. v. 
Birl. 27 F Supp 915 (DCO Pa 1939), 
ard 10.3 F(2d) 948 (CCA 3, 1939); 
e/f EundolT-BicIcnell C«. v. Smitb, 
*4 Obto App *94, IM .NK *43 
(19*7). See aloo Bbodea Brae. Co. 
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injunctive relief for the allegedly wrongful strike 
is obtained by reetrainuig the officers of the union or labor 
organization, upon the theory that directly to restrain a 
strike by enjoining the strikers is to enforce servitude. As 
explained in Barnes v. Berry,** “So far as the men are con- 
cerned, if they take it into their own bands they may walk 
out, but this court is asked to stay the hands of the officers 
who manage nnd control this organization who have power 
to influence, to incite, to put on foot these strikes, who have 
all the machinery in their hands, and who seek to use it to 
induce and incite those men to violate a contract that was 
fairly made.” The Restatement of Torts (Sec. 795) rec- 
ognizes the illegality of a strike or other labor activity 
called or embarked upon in breach of a collective contract. 
It is noted, however, that “not all arrangements made by an 
employer and his employees as the result of collective bar- 
gaining are contracts even when they are colloquially called 
that. Some so-called collective labor contracts create no 
contractual duties but are merely statements of the condi- 
tions under which an employer intends to employ workers. 
The rule stated in this section is applicable only when the 
workers are bound by a contract, under the rule stated in 
the Restatement of Contracts, not to demand the act which 
tliey make the object of their action.” To the extent that a 
legally enforciblc contract is required as a condition to 
o(>eration of the rule holding illegal all labor activity which 
is in breach of contract, the Restatement is on firm ground. 
The distinction which is drawn between those collective 
bargaining agreements which are contracts, and those 
which merely constitute “statement of the conditions under 
which an employer intends to employ workers” wotfW seem, 
however, to be a questionable one. The law, as will here- 

V. Mu*iei*n* Protcctiv# I’nion, 37 R1 AC 839. See infra, seetion 

281, S2 A 841 (191S) Iwidinfi ■ etrike 177, far ■ more extended atatement 
to enforce a legni colU'ctive bargain- of the cnanection between ‘^bor dis- 
tng contract lesal. C/'f Euclid Candjr putea” under anti-inittootion acts, 
Co. r. SuRima, 174 Mlae 10, 10 NYS and labor acUritl' hi of oaa- 

(Sd) 382 (1040); South Walea .Mia- tract 

era’ Federation r. Ofaunorgan Goal Co. 188 F Tt (OC SO Ohio 1007). 

[1 Tollor]— IT ••• 
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alter be seen” is definitely tending to recognition of t3te 
legal status of collective bargaining agreements. OonstdW- 
ation to support such agreements are found in a variety pf 
drcTimstances.” 

In a number of cases, strikes have been held illegal be- 
cause they result in a breach of contract entered into by the 
employer struck against with a third party.** A dissenting 
opinion in the case of B an W Hat Shop, Inc. v, Scully,** 
where the court’s holding was against the union because its 
threat to strike was an inducement to the breach of con- 
tract, deserves to be quoted in part, because it states with 
cogency labor’s quarrel with the rule announced by these 
cases: “A stranger to a contract may not, for his own bene- 
fit and without legal .iusfification, knowingly induce a 
breach of it, but he is not bound to assist in its perform- 
ance. And so the union-makers employed in McLachlan's 
shop were not bound iu the absence of such an agreement 
on their part, to continue to make hats in order that the 
plaintiff might remain undisturbcKi in the enjoyment of its 
contract with their employer. Although they knew of the 
contract, they might strike for any purpose for which they 
might lawfully strike in the absence of such a contract. 
Otherwise, employers of labor could extinguish the pos- 
sibility of lawful strikes by posting notices of their out- 
standing contract obligations." 


87. See infra, «eetion» 100-163. 

88. See infra, IfUi 
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I’nion. 246 F SSI (DC SD Ohio 1917),- 
rev’d OB other dround*, 268 F 408 
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93 (1990). 

Ml 98 Conn 1. 118 A 8fi (1988). 
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fl^etion 87. Strikes to Compel Observance of Collective 
Bargaining Agreements. 

The strike has been labor’s traditional weapon employed 
to compel observance by employers of collective bargain- 
ing agreement. Employers, on the other band, have re- 
sorted to lockouts or, much more often, to the remedy of 
injunction in cases involving a labor union’s breach of a 
collective bargaining agreement. Labor preferred in for- 
mer days to rely on its economic strengfth as evidenced by 
the strike weapon, rather than to petition courts of equity 
for injunctions against the employer’s breach of agreement. 
In more recent times, however, labor’s resort to the injunc- 
tion has become more frequent, and in a number of cases 
labor unions have acted as parties plaintiff in injunction 
proceedings brought to compel observance by employers of 
the provisions contained in collective bargaining agree- 
ments.** Nevertheless, the summary weapon of a strike to 
compel such observance will always remain a factor to be 
considered in connection with the breach by employers of 
the terms contained in collective bargaining agreements. 

The law has generally held legal a strike to compel ob- 
servance of a valid collective bargaining agreement by an 
employer.** In the case of strikes to compel observance by 
employers of closed shop contracts, the legality of the strike 
would depend upon the legality of the agreement.** Thus 
it has been held that a strike to compel observance of an 
illegal closed shop contract is itself illegal.** 

Sometimes, the legality of a strike called to compel an 
employer to live up to the terms of a collective bargaining 


81. S«e supra, section 31, snd in- 
frs, section 163. 

89. Smith T. Bowen, S32 Msss 106, 
121 NB 8U (ItUO)? .-tbelcs v. Fried- 
man, 171 Mise 10i2, 14 NYS(2d) 
238 (1938) t Local Branrh v. SoU. 8 
Ohio App 437 (1818) ; Bbodes Broth- 
ers Company v. Musicians Protective 
Union, 37 lU *81, 02 A 641 (1915). 
Sec also, holding a boycott carried 
on for the name pnrpo*« legal, Green- 
DcM V. Central iJihor OonooU, 104 Or 


236. 108 P 733. 207 P iSs (1920). 
But ace United Shoe Machinery Corp. 
▼. Fltrgerald. 2.17 Mass 537, 130 KE 
86 (1821); Samuel Rcrtitg Corpora- 
tion T. Oiblm, 295 Mass 229, 3 KE 
(2d> 831 (1936). 

83 . See, for the legaUty of closed 
ahop agreements, inna,.hiBetion 170. 

84 . Lehigh StructOr*t ftteci Oom- 
pany v. Atlantic Smelting A Rrf. 
W«i^ 89 MJ Bq 131, 111 A 376 
( 16818 }. 
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agreement is placed not upon the strikers’ right to resort to 
the summary remedy of a strike, but upon the employer’s 
unclean hands as a bar to injunctive relief against the 
strike. Thus in Spivak v. Wankofsky," it was held that 
an employer who has himself breached a collective bar- 
gaining agreement may not enjoin striking or picketing by 
the aggrieved union to coinjjcl the emjiloycr to live up to 
the terms of the agreement. Legality of a strike to compel 
employer observance of the terms of a collective bargain- 
ing agreement has also been rested upon the fact that the 
strike, being legal in the ab.seiice of evidence of wrongful 
purpose or the use of unlawful means, cannot be assailed 
where the strikers have not been guilty of any wrong in 
calling the strike.** 

The Restatement of Torts*’ upholds the legality of lahor 
activity designed to compel an employer to live up to the 
terms of a collective bargaining agreement “whether or not 
another remedy is available” to compel the employer’s ob- 
servance. It is added, however, that “Tlie law as to tho 
enforcement of collective labor agreements by judicial ac- 
tion is not yet fully developed. Until that law is fully de- 
veloped, self-help by concerted action may sometimc-s be 
the only remedy for breach of such an agreement." There 
is thus an implication that development of the law gov- 
erning collective bargaining agreements** will likewise 
mean curtailment of the right to strike to enforce the terms 
thereof. 


Section 88. Strikes in Cases Involving Jorisdiotional Dis- 
putes. 

Labor activity in connection with jurisdictional disputes 
has moat outstandingly taken the form of picketing, and 
it is in this connection that the subject will hereafter be dis- 
cussed at length.** In a number of cases, however, strikes 


H. 155 MIk 530, S7S NVS 508 
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have been called in jurisdictional controversies. Such 
strikes have generally been held illegal.* The grounds of 
illegality have been, first, that they are not disputes between 
an employer and his employee-s and hence, presumably, not 
entitled to the privileges accorded to labor unions, and sec- 
ond, that they induce the breach of a contract between the 
employer and a third party. In Chicago Federation of Mu- 
sicians V. American Musicians Union,* it was held that a ju- 
risdictional strike could not be carried on by means of a fine 
levied by the union upon members working with non-mem- 
bers. Striking in connection witli a jurisdictional dispute, 
and picketing and boycotting in furtherance of such strik- 
ing, have, however, been held legitimate forms of labor ac- 
tivity immune from prosecution under the Sherman Act.* 
The Restatement of Torts (Sec. 784d) appears to have 
taken the position that labor activity carried on in connec- 
tion with some jurisdictional disputes should be no more 
illegal than like labor activity designed to achieve better 
wages, less hours or other more beneficial conditions of em- 
ployment. “A variety of terms under the rule stated in this 
section,” says the Restatement, “relate to the security of the 
employees’ jobs, and the provision of work for them . . . 
jurisdictional disputes as to whether particular work shall 
be done by one craft rather than another are also in this 
category.” 


1. Sf« Central Metal Product* 
Corp, V. O’Brien, 27S F 827 (DC Nil 
Ohio 19221 : O’Brien v. FacVcnthal. 
5 F(2d) 389 (CC.4 8, 1925); Metal 
Door A Trim Co v. l.ocal No .1 12 
Uw A Ivabor 183 (8 Ct DC 1930); 
Loca) No 166 v. Packentlml. 11 I.aw 
A Lal)or 244 (CCA 6, 1020) (dama;!cs 
recovered) ; Dablstrom Metallic Door 
Co. V, Local No. 3, 11 Law A Labor 
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A Trim Co. v. Rooth, 11 Law A Ijibor 
26 (DC 8D Ind 1828): Beiden Brick 
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anlation Co. v Walali, 278 Masa 203, 
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131 Miac 816. 227 NYS 462 (1927). 
c/f Rest, Torts (1939), sec 784 (d). 

2 . 130 III App 65 (1908). 
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F Snpp 600 (DCED Mo 1940). fiat 
see infra, section 422. 
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Seotioa 88. Strikes Called to Protest Diaoliarge of, Or ’ 
Kscrimlnatioii asainst Emidoyees, or to Soenro 
ployinent of Additional finployees; Labor Saying Oa> 

vices. 

Strikes in protest against the discharge of a fellovr-om- 
ployee or fellow-employees have been called where a single 
employee has or several employees have been discharged 
(whether for the employer’s personal reasons or because 
of the employees’ too active union agitation, or in conse- 
quence of economic conditions) or where a group of work- 
ers have been laid off in consequence of a change in the 
employer’s economic policy (as where be determines to 
utilize labor saving machinerj’). The strike under the 
fonner circumstances has been held both proper and im- 
proper in New York/ and improper in Massachusetts.* 
The strike under the latter circumstances has been held 
valid in New Jersey,* and invalid in New York.* A variant 
of the latter type of strike is that to compel the employer to 
employ a fixed number of members of the striking labor 
union, as a condition to securing the employment of any 
of them. Such a strike has been held legal in Minnesota,* 
New Jersey,* Montana” and Oregon,” while in Massachn- 


а. Proper- Wood Moirniy A Macb. 
Co. V. Toohev. 114 Mi*c 185, 186 X 
yg B.5 (iSZi) ; Improper- Edelman r. 
Retail Oroeery Derki* L'nion. 119 >U»c 
618, 198 .VVS 17 (1922). 

>. llej-haniee Foundry v I.rnrh. 
8.36 Maes 504, 129 XE 877 (1920). 

б. Eaj'er v. Brotherhood of Paint- 

ers, 108 X.1 Kq 2.37, IM A 7.19 
(1930); c. B. Hutaii Co. r. Local 
Union, 97 X.T 77, 128 A 622 

(192.3) 
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setto it has been declared contrary to law.“ 

Strikes or other labor activity carried on to protest anti- 
tmion discrimination on the part of an employer have, as 
above seen, received scant favor in the cases, probably be- 
cause the common law recognizes no right on the part of 
labor unions and organizing employees to be free from 
interference, restraint or coercion by employers. How- 
ever, the National Labor Relations Act,‘* in modifying the 
common law rule to the extent of declaring it to be an un- 
fair labor practice under the Act for an employer to in- 
terfere, restrain or coerce employees in connection with 
their right to organize for the purpose of collective bar- 
gaining, or to discriminate against employees for union 
activity, may very well be considered in subsequent cases 
to indicate the desirability of holding legal, strikes or other 
labor activities carried on to protest against employer-in- 
terference with union activities. The Restatement of Torts 
has taken the position (See, 786) that “An employer’s non- 
discrimination against workers because of their afhliation 
with a labor union, or his non-interference otherwise in 
their choice of such affiliation, is a proper object of con- 
certed action by his employees,” and that (Sec. 787) “Re- 
employment by the employer of former employees believed 
by the actors to have been discharged or laid off because 
of their affiliation with a labor union, or reinstatement of 
employees believed by the actors to have been locked out 
by him, is a proper object of concerted action by his em- 
ployees.” 

The law governing strikes, pickets or boycotts called to 


tn».n And that, plaintiff being; > pub- 
lic utility, the contract wa» against 
the public interest. The suit was 
diomissed. 

II. Hopkine e. Oxley Stave Co. 83 
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protest the introdoction of labor saving machinery is, as 
above seen, presently in a state of conflict. A vexing 
aspect of the problem involves the conflict of men with 
men-displacing machines, a quarrel which is as old as the 
industrial revolution. Early English machine wrecking 
parties inspired many volumes designed to show the bene- 
ficial effect of the introduction of machinery. The French 
economist Jean Baptiste Say wrote in his Treatise on Po- 
litical Economy in 1803 that machines were socially ad- 
vantageous because they gave occupation to workers to con- 
struct them, and created new business and more work to 
be performed by lowering the cost of and hence public ac- 
cessibility to the product.'* Present-day workingmen’s 
complaints, on the other hand, include the arguments that 
machines serve but to eat down emplojunent opportunities 
because demand is too inelastic to respond to the lower 
prices made possible by machine made production, and that, 
whatever be the ultimate effect, loss of employment is the 
only immediate consequence following the introduction of 
machinery." The effect of technological progress and 
change upon employment has been examined from the em- 
ployer’s viewpoint in a publication entitled Machinery, Em- 
ployment and Purchasing Power, issued in 1936 by the Na- 


14. c/I CJwrlwi Gide, Principlea of 
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tiional Industrial Conference Board, and in another publi- 
cation by Harold G. Moulton, entitled : The Formation of 
Capital, published by the Brookings Institution at Wash- 
ington, D. C. in 1935. In the former work it is contended 
that the introduction of new machinery has meant an en- 
hancement and not a diminution of employment opportuni- 
ties through the dissipation of past investments and the 
necessity for new and in many cases large investments. In 
addition, macliinery is credited with having made possible 
the standard of living enjoyed by American workingmen. 
In the latter work, the author challenges the assertion that 
machinery is a substantial factor in causing depressions 
by making possible if not inevitable an overproduction of 
goods. It is pointed out that the dollar value of consumers’ 
goods remained the same during the period from 1919 to 
1929, and this in spite of the vast technological change 
which took place during that period.” 

Section 90. Strikes to Procure Discharge of Fellow Em- 
ployees. 

A strike to procure the discharge of a fellow employee 
may have its inception in part of a plan to procure a closed 
shop. In such a case the strike is legal if the strike for a 
closed shop 'is legal in the given jurisdiction. “The 
privilege to demand a closed shop necessarily includes 
the demand that employees refusing to be members of the 
union be not continued in employment.” ” Di.scharge of a 
fellow employee may also be sought by a strike simply 
because of the obnoxious character of the employee whose 
discharge is sought, or because the disliked employee, act- 
ing in a supervisory capacity, has been too rigid in the 
enforcement of rules or in the general management of su- 
pervision. In the former case a strike has been held both 
legal ” and illegal ” while as to the latter case, the single 

It. 8e« a1«o, to like effect. Dollar Comment a. See aection 97, infra, 
ValuM ot ProdocUon ot Good* and for the iagality of tlie for a 

Comtrnetioa (1034), published bv closed abop. 

the Matioiua todustriol Conference 1*. Berry t. nDnovan. 188 Maea 
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17. Beat. Torta (1839) 8m 790, IAA(»8) 899, 108 Am St Rep 499 
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case on the subject holds the strike illegal.** There is a 
third conceivaWe situation, involving a strike to procure 
the discharge of a supervisory employee on account of his 
discrimination against employees engaged in xtnion activity 
or because of his interference, restraint or coercion in con- 
nection with the organizing activities of employees. Cases 
involving anti-union activities of supervisory employees 
under the National Labor Relations Act are numerous.** 
The Restatement of Torts (Sec. 790) recognizes the legal- 
ity of concerted action by employees for the purpose of 
procuring the distmissal of fellow employees cither because 
of their obnoxious habits, conduct or character or because 
of their failure or refusal to become or properly to remain 
a member of the union. It is added, however, that 
“the rule stated in this section applies to the case of 
the employer whether or not the dismissed employee has 
a cause of action.” The addendum is debatable since it 
would .seem that a strike or other labor activity should be 
held illegal where the employee whose discharge is thereby 
sought has a relid cause of action for the resulting dis- 
charge.** 


(190S). See *l«o Htywood t TiIIroo, 
76 M« 225. 46 Am Rfp 3T3 (1883$. 
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Koclioii 91* Strikes to Ctompel OoUective Bargaiiiing or 
Union Beot^tion. 

tJpon ground that labor activity must be concerned 
solely "vrith the achievement of immediate benefits,** or be- 
cause labor unions should not be permitted to intermeddle 
in the employment relationship,** it has been held that a 
strike to compel collective bargaining or recognition of a 
union is illegal.** The authority of such cases, in the light of 
labor law developments of the last decade, is at least doubt- 
ful. The Restatement holds that employees may engage in 
concerted action to compel collective bargaining or union 
recognition (Sec. 785). The notions of an “appropriate 
unit” and the employer’s obligation to bargain with none 
but appropriate bargaining representatives under the Na- 
tional Labor Relations Act has raised serious problems in- 
volving the right of minority unions to strike, picket or 
boycott in the face of the existence of a contract entered 
into by the employer with the appropriate bargaining rep- 
resentatives of bis employees pursuant to the machinery of 
the National Labor Relations Act or prototype state legis- 
lation.** 

In a number of cases, strikes have been called for the 
purpose of compelling an employer to engage in negotia- 
tions incident to the process of collective bargaining. 
Thus it has been held in one case that a strike called to 
compel an employer to enler into an arbitration agreement 
is legal," but rn another the opposite wa.® held,** and where 
the employees demand that union representatives adjust 

S8. Folsnm v. liBwl*. SOS M«»* nahan, 12] F 563 (CCED Mo 1903). 
886. 94 NK 316, SS 787 Contra: Michnfls t Hillman, 112 
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grievances existing between an employer and his individnai 
employees, a strike to enforce snch a demand has been held 
illegal.** It has also been held that a strike is le|^al where 
called to protest failure by an employer to keep an engage- 
ment made to discuss the contractual relationship of the 
parties.** 

Section 92. Strikes to Compel Use of Union Label, 

Striking or picketing to compel use by an employer of a 
union label has been held legal in the two cases where the 
question has arisen.** It has, however, been held that the 
refusal to handle goods or materials because they did not 
bear the union label is illegal and may be enjoined.** 

Section 93. Strikes to Enforce Pine or Penalty. 

As has been seen in connection with discussion of the 
crime of extortion.** a strike to compel an employer to pay 
a fine or a penalty levied against him by the union has been 
held illegal.** A distinction must be drawn, however, be- 
tween the case where a ^trike is called for the purpose of 
collecting an illecral fine and one where it is called to enforce 
payment of liquidated damages payable by an employer for 
the breach of a collective bargaining agreement.** Again, a 
union has a right, in the exercise of discipline upon it.s 
members, and for the purpo.se of combating the practice by 
employers of payiiig to their employee.s le.s8 money than 
that provided for in a collective bargaining agreement, to 

tt. Reynolds s. Mine 408, 164 SVS .522 (192r); Pub 

294, 84 4!S7, 17 I,RAiS<l 1«2 lie Bukinp Co. ». Stern, 127 Mlw 

(1908), It has *1*0 Iwn held Owt 229, 215 NYS 037 (1926). Sw in 
• strike call(*d (o enforcr a iiniaa fra, aw’tiunf 40S, 46!t. for a diarua 
demand that employee* be disclwrired »ion of Irftistation dealint; with the 
only for reasonable muse, and tliat union label, and cases interpreting 
the union be. the sole arbiters of such Icpislation. 
what was meant by reasonable cause. >>. Blaek A Boyd Jlfp. Co. r. Lo- 
is ffli^at. Pre’ Catelan r. Interna cal So. 614, 10 Uw A Labor 260. 
tfonal Federation of Workers, 114 267 (PCD Mkh 1928). 

lUtd 062, 188 SYS 29 (1921) 88 . See aopra, Mciha ». 

. Ltoteh Company r. 84 . A««ord: Beet TorU (1686). 

Kgarwr, *** «6, 128 SK 429 ttt 792. 

HIM*)' ». l«alMl V. SlEiMui, 128 Mlw 714. 

JiwUd Seubert v, Helff, 98 m SYS 807 (1624). 



Stbikes, Picketing and Boycothno § 94 

order the employees employed by such employers to be 
removed therefrom for one year." 

It has/bcen held, on the other hand, that a strike called 
for the purpose of protesting the employment of men below 
given rates is unlawful, where, as a condition to calling off 
the strike, it is demanded that the employer pay a penalty 
determined by the employees’ combination.*’ 

A strike to enforce a fine on an employer for violation of 
a union rule against the employment of non-union men on 
the job has been held invalid in Connecticut, New Jersey 
and Massachusetts.” In the last state, the court likewise 
condemned a strike seeking to compel the employer to ac- 
cede to a demand that disputes be settled only by the union 
council." In Grassi Contracting Co. v. Bennett," the plain- 
tiff employer sought to enjoin a labor union from striking 
to compel him to employ a foreman over each job for a 
period of one year, to obseiwe that the •workers were not be- 
ing employed at hours longer than those prescribed by the 
terms of the collective bargaining agreement. It appeared 
that the employer had ■worked his emjjloyees for longer 
hours than those to which he had theretofore agreed with 
the union, and tliat the employment of the foreman was to 
be a form of pnni.shment of the employer for his past of- 
fense and al.'JO a form of protection for future compliance. 
The court held the strike bad as constituting an activity 
designed to punish rather than one intended to benefit the 
workers. 


Section 94. Strikes to Procure Commission of Illegal Act 

For obvious rea.sons, a strike called to procure the com- 


96. O-Kefife v. Local 4(53. riiiU-d 
Asan. of Plunilwrs, 277 JTV 3(10, 14 
NK(2iP 77. 117 ALR 817 (IMS) 

87, Maater Stovodorea’ Aaan. *. 
VValah, 2 Daly 1 (l««i7). 

9S. Marcli v. Ilncklayera’ I'uiod, 
78 Conn 7, 03 A 291. 7 UIA(N.S) 
1198, 118 Am St Bep 127. 6 Ann 
Ca* MS (1900) ; Carew v. Ruther- 
ford, 106 Mut 1. 8 Am Kep 287 


(1870) ; Brennan v I'nited Hattera, 
73 X,TL 729. 65 A 16.1, 9 LRA(NS) 
254. 118 Am St Rep 727, 9 Ann Caa 
898 (1906). 

88. Reynolds v. Da via, 198 Maaa 
294, 84 NE 457. IT LRA(XS) 102 
(1908). 

4a 174 AD 844, 160 NYS 279 
(1916). 
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mission by an employer of an illegal act is nnlavfnl.** 
Passage of the Norris Act** and the National Labor Bek* 
tione Act,** the one insulating labor activity from the rem* 
edy of injunction, the other imposing upon the employer the 
obligation, among others, to bargain exclusively with the 
proper bargaining representatives of his employees, in- 
duced contentions to be made that striking or picketing or 
boycotting carried on bj' a union not representing a major- 
ity of the employer’s employees, ©sj>ooially if connected 
with a jurisdictional dispute, are illegal because seeking to 
induce an employer to engage in the allegedly illegal act of 
bargaining with employees’ representatives not properly 
qualifying under the National Labor Relations Act. The 
matter is fully di.scussed in subsequent sections.** 

Section 95. Strikes to Compel Payment of Stale Claim. 

A strike to compel the payment of a stale disputed claim 
is not a proper strike, since legal forums are open for the 
purpose of adjudicating the validity or invalidity and col- 
lectability of such a claim.** It has also been held unlawful 
to picket for the purpose of coercing the settlement of a 
cause of action for damages.** 


Section 96. Strikes to Compel Non-Resident Employer to 
Observe More AdvantagMos Working Conditiona. 

Union constitutions, rules or by-laws, or collective bar- 
gaining agreements sometimes provide tliat the rates of 
pay or the hours of wages in connection with which union 
men are to be employed shall be determined by the condi- 
tions prevailing either at the employer’s residence or by the 
place where the work is carried on, whichever are more ad- 


«. See ToMo, A. A. & K M P. 
Co. ». Prniii^hania Co. 94 F 73n 19 
laA 387. fi K- Hep 52* (CC.VD Obio 
lS93). Acntril. Best. Torts (1*39), 
Ssptka 794 

«. <7 Slat 70 49 I'KCA 

Ubi-m. 

fUt 449 2S Ua'A 

lU-lSS. 


M. See infra, scetions 130-133. and 
aertion *11. 

4S. Uorehy e. KaMaA. 272 US 308, 
47 .H Ct 88, 71 L £d 248 (1828). 

48 . Jensen ?. St. FattI MoYlns Pie- 
tnrea. 140 Mlnit 38, 288 KW 811 
(1035). See Satnnei Hertals (Jwpo- 
Mtkm V. UibH 283 Ubw 828, 8 ME 
|2dj 831 (1»3<), 
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«rantageoa8 to the workingmen. It has been held in some 
cases that such stipulations are ralid, and that a strike to 
enforce observance thereof is consequently unenjoinable.*' 
“The argument in support of this view is that the better 
class of union workmen tend to flock to the larger cities, 
where, because of their greater skill and eflBciency, their 
services command the higher union wage; that, when 
they are sent to communities where the lower union wage 
prevails, the local worker working at the lower union 
scale becomes dissatisfied; and that on the whole the welfare 
of the union requires that under such circumstances the 
members shall be on a footing of equality. It has also been 
said that the rule tends to preserve the desirable balance 
between the local labor supply and the amount of work 
available in the locality.” ** 

In Bambusch Decorating Company v. Brotherhood of 
Painters," which was a proceeding brought to test the valid* 
ity of such a stipulation under the Sherman anti-trust law, 
it was held that such a stipulation is valid and does not 
collide with the cen.sure of the Sherman law, even though 
there were further provisions which required the employer 
to hire a certain percentage of local workingmen if they 
were available, and it appeared that the working conditions 
at the employer’s residence were much more advantageous 
to workingmen than those prevailing at the place where the 
work was carried on. 

A case holding against the validity of the stipulation dis- 
cussed in this section is J. I. Hass v. Local Union,** where 
the court explained its reasons for so holding by stating: 


47. BarTcer PAintinc Com puny v. 

Union, 12 F(2<I) fir. tl)CD 
NJ 1928) 1 Barker Painting Comiwny 
V. Loeai Union, 15 F(2d) 18 (CC.A 
3, 1928) ; New Jeracy Painting Com- 
pany T. lioeai Union, 08 NJ K«t c i2. 
1S4 A 399, 47 ALK 384 ( 19 - 24 ), H. 
Newton Marahall Company r. Broth - 
•r^ood of PaiAten, Court of Com- 
mon Pleaa, PMUdelphia Oo. (onre- 
fiorted, eltod in tlie laat died Barker 
Paisttw Oompanr eaae); Qeo. A. 


Douglaa A Bru v. Mallette, Superior 
Court, Rhode Island (nnreported, 
cited in the last cited Barker Paint- 
ing Company case). See aUo GIic- 
man T. Barker Painting Co. 227 AD 
585. 238 NYS 410 (1030). 

48. Annotation, Pnrpoeoa for which 
Strike mey lawfully be eulled (1928), 
71 X. Ed 248. 251. 

48. 105 F(Sd) 134 (OCA 2, 1939). 

•A SM F 894 (OCD Conn 1924). 
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. . the effect of the rule in question is to make it diffi- 
cult if not impossible for an ontside contractor to compete 
with a local contractor in the business . . . wherever the 
rate of wages ... is more favorable to the workman in 
the contractor’s home territory than at the place where 
the work is to be done, to the injury of not only the ontside 
contractor, but also of the public of the place where Uie 
work is to be done.” 


Section 97 Strike for Closed Shop — Legality in General 

The most significant present day primary strike is that 
to achieve the closed shop. In the period 1916-1932, strikes 
for union recognition alone or in conjunction with other 
causes were second in importance. The many recent cases 
on the point indicate the even greater prevalence of such 
strikes today. In Giil Engraving Co. v. Doerr," a shop is 
said to be “open” when both non-union and union men arc 
therein employed, and “closed” when either unionism or 
non-unionism results in the exclusion of an applicant from 
employment.** The general understanding, however, dif- 
fers from such a distinction. The open shop has, in many 
instances, to be .«tire, made no di.scrimination between union 
and non-union employees. More often, however, the open 
shop has been coupled with careful plans to exclude the in- 
fluences of unionism. The device of the yellow-dog con- 
tract wa.s utilized mainly to insure to the employer con- 
tinuance of an open shop. The company union illustrates 
still more recent re.sort to the practice. As used in this 
work, the closed shop comprehends industrial enterprise 
wherein union affiliation is a condition of employment.** 


«. 214 F in (DCaO KY 1914). 
St. See aim Irvinii *. Joint Diet. 
CoiHica, ISO F m IDCSD .NY 1914» : 

V Xational Aiao. 01 Miec 
MO, IM XY8 no (1B08) reverwd on 
oCker ground*. 148 AD 098, 133 XYS 
m reveraed 811 XY 6154, 105 

KE }IW (1814). 

M. “A ehMed abop, u popnlarJjr 
Is tbe Uiiitod 8tst«i, ii • 

■mt 


place ot employment where none but 
union membera may work.’* Leiaer 
*on, Cloaed Shnp and Open Shop, 3 
Kney of tbe Soe Sci 608 (1830). Bee 
a)eo Duple* Printing Preaa Co. r. 
Deerlng, 288 V T82 (CCA 8, 1818) 
reveraed on other grounda, 864 US 
MS. 41 8 Ct 178, 06 L Ed MB, 10 
ALB 188 (1881), 
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A distinction is sometimes drawn between labor activity 
designed to unionize, and like activity seeking to secure a 
closed shop. There is logical ground for such a distinc- 
tion, for a unionized shop need not necessarily be a closed 
shop. Preferential treatment of one kind or another may 
be the sole extent of unionization. But labor has considered 
the closed shop as a necessary consequence of unionization, 
because membership and the payment of dues are difiScult 
to obtain and enforce where non-union employees, without 
union obligations, are able to secure like privileges. Dis- 
cussion of the closed shop may therefore likewise be held 
to include analysis of the law’s attitude toward labor’s 
efforts in behalf of unionization. A further distinction be- 
tween a “union shop” and a “closed shop” needs to be noted. 
The union shop is sometimes used to describe a shop where- 
in the employer is free to choose his employees from the 
open market with the proviso that, after a given probation- 
ary period, they becotne members of the given union. La- 
bor considers the union shop thus defined as a temporary 
compromise, sometimes necessary to accustom employees 
to dealing with unions, the closed shop being the ultimate 
goat.” 

In Oakes on Organized Labor and Industrial Conflicts,** 
it is stated that the majority rule in the United States is 
opposed to the strike for the closed shop, but the cases no 
longer support the statement. Of the twenty-five states 
which have most directly passed upon the question, fourteen 
favor such a strike, while eleven are opposed. The jurisdic- 
tions which at present favor such a strike are California, 
Colorado, Connecticut, Florida, Idaho, Illinois, Indiana, 

84. See, in tbie eonnection, Fuleoni ees, undertook to give preference to 
Engrmving Co. v. McNeil, 2.15 Mas* members of the union in employment 
269, 126 NE 419 (1920) holding a and to hire men from the open mar- 
■trike to have aa Its purpose one to ket only where the union failed or 
achieve a closed shop, though pro- refused to furnish competent men 
fessedly called to compel execution upon the employer’s demand, 
of a eollectivo bargaining agreement H. (1926), Section 88S. See also 
under the temis of which the cm- AnsoUtion, Purposes for which 
ployer, slthough not sgroeing to die- Strikes may lawfully be cslied 
chargs existing non-union employ- (US8>, T1 L Ed 848, 862. 

(1 Te««>l— IS 
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Maryland, Minnesota, Montana, New York, Oklahoma, 
E.hode Island and Wisconsin,** while those which view it 
with disfavor are Delaware, Georgia, Maine, Massachusetts, 
Missouri, New Hampshire, New Jersey, Oregon, Pennsylva- 
nia, Texas and Vermont ” A recent statutory trend needs to 


SS. CaliforaU.— Parkinson v. Build- 
ing Trades Council, 154 Cal 681, OS 
P 1027 (1908). But see Moore v. 
Cooks Union, 39 Cal App 538, 179 
P 417 (1919). 

Colorado. — Denver Local Union v. 
Perty Truck Lines, Inc. 101 P(2d) 
436 (Colo 1940): Uiraoo V. .Tourney- 
men Cooks Union, 1 Colo Dec Supp 
160. 

Coasectlcot. — Colm 4 Both Elec- 
tric Co. T. Bricklayers Union, 92 
Conn 161, 101 A 8.19, 6 ALR 877 
(1917). See also .state r. Stockford, 
77 Conn 227. SS A T<i.9 107 Am St 
Rep 28 (1904). c/f State v. Glidden. 
55 Conn 46, 8 A 890, 3 Am 8t Kep 
23 (1887). 

FlotidJu— Jetton Dekle Lumber CO. 
▼. Mather, 53 Fla 909, 43 S 590 
(1907). 

Idaho. — Robison v. Hotel 4 Res- 
taurant Employ cos I.Acal, 35 Ida 
418. £07 P 132 (1922). 

JUinoia — Kemp v Division So. 
£41, 256 lU 213. !>9 XE .189 11912). 
Contra; O'Brien t. People, 210 III 
354, 75 KE 108 (100.1). See also 
Xasbaum e. Retail (Tlerks, 227 III 
App 206 (1922). 

Indiana. — Shaoghnessey t. Jordon, 
184 Ind 499, 111 XE 622 (1910). 

Karylana — Bricklayers Union t. 
Boff, 160 Mi 483, 104 A 764 (1 9.11) 
omruling to that extent (by mipli- 
eatioD) but without citing nUndtord 
V. Duthie, 147 Md 388, 128 A 138 

0mi. 

JHnweta. — Grant Construction 
Ch> *• vftte Pnul BUg. Trades, 136 
lOm liTe 161 HW m X1617). 

. rilMISM.— Ei»{dre THtnibv Co. y. 
CftlM, SS Ifont 183. lii B 107. lua 

iim 


191TE, .183 (1917). 

Hew York. — Xstionnl Protective 
Association e. Chimming, 170 NY 
816, 63 NK 367, 68 LRA 135, 88 Am 
St Rep 048 (1902), overruling by cit- 
ing a dbtlaetiun without a dHTerence, 
Curran v. Galen, 152 NY 83, 46 NE 
297 (1897). 

Oklahoma. — Roddy r. United Mine 
Workers of America, 41 Okla 621, 
1.19 P 126. LRA1916D, 789 (1914). 

Khedc laland. — Rhodes Brothers 
Co. V. Musicians I’rotective Union, 
.17 RI 281, 92 A 641 (1915). 

WiseoatiB.- -Adler 4 Sons Co. r, 
Maglio, 200 Wis I.IS, 228 NW 12.1, 
66 AI.R 1086 (1929), overruling A. J. 
Monday Co. v. Auto Workers, 171 
Wis 532, 177 NW 867 (1920) 

By .Section 111.06 of the Wiscon- 
sin Employment Peace Act aa 
amended in 1930 (Ijsws, 1939, Chap- 
ter 67) it is provided that "an em- 
ployer shall not be prohibited from 
entering into an ait-union agree- 
ment with the representativee of Us 
employees in a eollertive bargaining 
unit, where three-quarters or more 
of the employees in such eoUactire 
bargaining unit shall have voted af- 
firmatively by Secret ballot in favor 
of such all-union agreement in a ref- 
erendum conducted by the hoard." 
Section 111.02 (9) defines an "all- 
union agreetnent* to mean "an agree- 
ment between aa employer and the 
repreeeatatives of his employees in a 
GoUeetive bsurgaitiing unit whereby 
all the ewploym la md unit are 
required to ho membere of a atogia 
laW orgaiAtation.’’ 

9f, I>i6>a«aTa.-~SatTM v. Kamitt U 
n-i Ck m. US A «07 (IMT). 

(t Tellar] 
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be noted, for the strike for the closed shop will thereby be 
affected. Beference is made to state anti-injunction acts 


OMiqjbu — V. AtUnU 

Envelope Co. ISl Ge 776, 108 SE 228 
(1621). 

MaIim. — K eith Tlieiter v. Vecbon, 
184 Ke 187. 167 A 612 (1018) ; Stete 

V. Meckeey, 200 A 611 (Me 1038) 
MaeMCbmette. — Folsam Enfrrevin)' 

Co. T. McNeil. 23A Muc 280, 126 NK 
476, 35 LRA(NS) 787 (1620); United 
Shoe Machinerj' Corp. v. Fitzgerald. 
237 Meat 537, 130 NE 80 (1021); 
Abvrthaw Conetr. Co. v, Cenierou, 
164 Meu 208. 80 NE 478 (1607); 
Folaam v. I.ewit, 208 Mess .336, 64 
NE 316, 35 LRA(X8) 737 (1611); 
Martineeu v. Foley, 225 Mass 107, 
113 NE 1038 (1916), Hanson v. In- 
nis. 211 Mast 301, DT NE 756 (1612); 

W. A. Snow Iron Worka, Inc. v. 
Chadwick, 227 Mass 382, llfi NE 
601, LRA1#17F 7SS (1917); Cornel 
Her T. Haverhill Mfrs Ass’n 221 
Maaa 5M, 106 NE 643, LRA16leC 
218 (1615); Goyette v. Watson Co. 
245 Maaa S77, 140 NF. 285 (1923); 
Aldvn Broa. v. Dunn, 204 Mass 355. 
162 NE 778 (1928); Plant v. Woods, 
178 Maaa 462. 57 NE loll, SI LRA 
.338. 76 Am St Rep 330 (1600), A)- 
thoush Massacbiisctta holds a strike 
to enforce a ctdlcctive agreement in 
valid (United Shoe Machinery Corp. 
V. Fitzgerald faupra]) even where the 
employer breaches the same (Samuel 
Hertzlg Corp. v. Gibbs. 265 .Mass 
226, 3 NK.l2d» «S1 (19.36]) a strike 
la held valid to compel an employer 
to give his entire work to the strik 
log union instead of apportioning 
part of it among other workers 
(Pickett V. Walsh, 192 Mass 572, 78 
NK 753, 6 LRAfNS) 1067. 116 Am 
8t Hep 217, 7 Ann Cat 638 [1606]). 
In Sayre, Labor and the CourU 
(1930). 59 Yale U 682, 697, the an- 
tbor eUtae: "Neither tba Maasachu- 
aetta CourU nor anyone elae baa 


been able to reconcile or adequately 
to explain auch conflicting decisions 
as Plant v. Woods and Picket v 
W'alsh.” Bee, however (note) 45 
Hnrv L Rev 1226 (1632), in which 
connection see Landis, Cases on Labor 
Law (1934) at Page 319, indicating 
the difficulty of applying the case of 
Picket V. Walsh. The Massachusetts 
Court has likewue held valid a col- 
lectire agreement under the terms of 
which the employer undertook not to 
use any non-union made materials, 
but in the same decision a strike to 
enforce the agreement was held ille- 
gal. A. T. Stearns Lumber C^. v. 
Howlett, 260 Mass 45 (1927). 

Hitsottri. — Clarkson v. Laiblan, 178 
Mo App 708. 161 SW 660 (1913), 

New Bampshire.— White Mountain 
Freezer to v. Murphy, 78 NH 398, 
101 A 357 (1917). 

Hew Jersey.— Canter v. Retail Fur- 
niture Employees, 122 NJ £q 575, 
196 A 210 (1937) which settled the 
New .lerscy law, hitherto seeming to 
indicate a more favorable attitude 
toward Ibc closed shop. The Canter 
ease contains an outright prohibition 
of the cloied shop and the strike or 
picket tlicrefor in New Jersey: 
thereby seeming to rcinetate the ear- 
ly New Jersey law, Ruddy v. United 
Ass’n 79 NJL 467, 75 A 742 (1610) : 
Baldwin Lumber Co. v Inti Brother- 
hood, 91 NJ Eq 240, 109 A 147 
(1620) ; Prospect Garage v. Funeral 
Car Operators 12 I.aw A Labor 178. 
c/f McPlicrson Hotel Co. v. Smith, 
12 NJ Eq 107. 12 A(2d) 138 (1940). 

Ongon. — Moreland Theatres Corp. 
V. Portland Union, 140 Or 36, 12 P 
(Sd) 333 (1932); Starr v. Laundry 
and Dry C. Worker# la, Gnion (Or) 
63 P(M) 1104 (1836). ' 

PtKaffjvaiBa.— Brdmaft v. Mitchell, 
207 76, 56 A 327 (1603); 

2T5 
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applying only to cases involving “labor disputes'' which, 
sometimes in connection with labor relations acts otherwise 
following more or less closely the provisions of the National 
Labor Belations Act, define the words “labor dispute” in 
terms of a controversy between an employer and a majority 
of his employees in the prope'r bargaining unit.'* Im- 
mnnity from injunction in connection with strikes for the 
closed shop would accordingly be afforded to a strike called 
for the closed shop, among other things, only where carried 
on ^vith the approval of a majority of the employer’s em- 
ployees. The State of "Wisconsin goes further, to require 
an affirmative vote at a secret ballot of three-fourths of the 
employees in an appropriate bargaining unit as the condi- 
tion to the validity, under the State Labor Relations Act 
(known as the “Employment Peace Act”), of an “all-union” 
or closed shop agreement.** 


Section 98. Strike for Closed Shop— Relation to Public 
Policy against Monopoly. 

In some cases, the strike for the closed shop has been held 
invalid npon the ground that it is an activity concerned not 
with an immediate demand, such a.s for higher wages, less 
hours or better conditions of employment, but rather with a 
prelude to such demands and hence unjnstified. “Strengtb- 
eniiig the forces of a labor iinion,” it has accordingly been 
stated,* “to put it on a better condition to enforce its claim 
in controversies that may afterwards arise with employers, 
is not enongh to justify an attack upon the business of an 
employer by inducing his employees to strike." Tlie dis- 
senting opinion, however, of Mr. .Tustice Holmes in Plant 
V. Woods,* probably states more accurately the present 


Bankbarii v. BeiS, 244 Pa 55fl, SI A 
224 asl4>. 

Tazai. ■— Cooka Union t. Papa- 
fteoTge, 230 SW lOW (To* Chr App 
U«21] i Wt-bb V. Cooka Untoa, 20S 8 
W 4S3 {Tex CIt Aftp IMS). 

VwpDMtt.— State ». Djrar, 67 Vt 
«»0. S2 A 841 <18M>« 


Pannsylvama Purdou’t Ann .Stetfc 
Title 43. aijit L 1030, c. 37; lOSO WU- 
conala SUt» e. 2S, Section 103.62. 

SO. L 10.19, c S7. Wieconeln Em- 
pioinacnt Peat* Act, Section lllAO. 

m Foham V. 308 Maaa 836, 

M NE 316, 33 t.RA<N8) T87 (1011). 
«}• 176 Maaa 492. 87 NE 1011, 81 
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state of the law in this connection: “The immediate ob- 
ject and motive was to strengthen the defendants’ society 
as a preliminary and means to enable it to make a better 
fight on questions of wages or other matters of clashing 
interests. I differ from my brethren in thinking that the 
threats were as lawful for this preliminary purpose as for 
the final one to which strengthening the union was a means. 
I think that unity of organization is necessary to make the 
contest of labor effectual, and that societies of laborers law- 
fully may employ in their preparation the means which 
they might use in the final contest.” So also in Cohn & 
Both Electric Co. v. Bricklayers Union,** the court said: 
“The end the defendants had in view was the strengthen- 
ing of their unions. That was a legitimate end.” But with 
these judicial expressions must be compared the case of 
Miller v. Fishworkers Union,** which involved an injunc- 
tion proceeding brought by two brothers and a si-ster. joint 
proprietors of a retail fish store. The ydaintiffs refu-sed 
to enter info an agreement with the defendant union be- 
cause, having no employees, they needed no union agree- 
ment. The defendant union contended, however, that such 
an agreement wa.s necessary (and hence picketing to coerce 
its signing proper) to guide the plaintiffs’ relationship with 
the union in the event the business should so prosper that 
employee.s would be needed. The court enjoined the picket- 
ing, and overruled the defendant’s contention. “In the in- 
stant case,” said the court, “we have an illustration of 
picketing being conducted not to enforce higher wages, bet- 
ter working conditions, shorter hours; hut, instead, to pro- 
vide a cushion against a future exigency, which exigency 
has no existence and is not yet in being, which, in fact may 
never arise, and which i.s indeed highly speculative so far 
as the time of actual occurrence is concerned.” 

The validity of the strike for the closed shop is more 
generally tested, however, in proceedings brought by a dis- 
charged non-union employee complaining of interference 

M. 02 Conn 101, 101 A 050, 0 SS. 170 MUc 713. U KYStOd) 278 
AUt 887 (1917). (1939). 
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•with an asserted right to work, or by an employer upon the 
theory either that the strike seeks to coerce an illegal be- 
cause monopolistic collective bargaining agreement or that 
it constitutes an interference with the employer’s right to 
free access to the labor market. In either case, courts 
which hold the strike for the closed shop illegal do so be- 
canse its purpose, being to achieve a monopoly, is contrary 
to the common law’s asserted aversion to contracts and 
combinations in restraint of trade. Accordingly, for ex- 
ample, in Anderson v. Shipowners Association of the Pacif- 
ic Coast •* it was held that a suit was maintainable under 
the Sherman and Clayton Acts by a seaman, to enjoin as a 
combination in restraint of trade, maintenance of an agree- 
ment bet'ween an association of shipowners and a labor 
union known as the Seaman’s Union of America, under the 
terms of which the shipowners undertook to employ none 
but seamen who were members of the union and who had 
been certified to the shipowners a.s employable by the union. 

Controversy concerned with the legality of the closed 
shop and labor activity seeking to coerce the closed shop 
has been bitter and has occasioned much rhetoric. It has 
been asserted, for example, that the closed shop is “intoler- 
ant and un-American” and that “it kills the unspeakable 
joy of achievement and turns the workmen from being a 
redblood man into a cloak and a meal ticket” or that “it 
drives a dagger into the very heart of freedom and if per- 
sisted in, it will lead to the very collapse of idealism.”** 
Legality, upon the other hand, usually rests upon the 
theory, more or Icts clearly expressed in the case.«i, that 
the evil of monopoly is outweighed by the benefits of trade 
unionism." 
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In a few cases, however, the conflict between the policy 
against monopoly and that in favor of trade unionism is 
resolved in quite a different manner. Labor activity de- 
signed to coerce a closed shop alike with closed shop con- 
tracts are said to be legal only where a single shop is in- 
volved, or at least but a few of a given industry are con- 
cerned. Should tlie closed shop extend to an entire indus- 
try, however, it is said to be illegal as an unreasonable re- 
straint of trade. Thus in Connors v. Connolly" it was 
held that a contract entered into between the labor unions 
and substantially all of an important industry of a given 
locality was void l>ecaH8e seeking to create an illegal monop- 
oly. And in Polk v. Cleveland By. Co.“ a closed shop con- 
tract involving a street railway company operating all 
city street car lines was held illegal, the court stating that 
“contracts by which an employer agrees to employ only 
union labor are contrary to public policy when they take in 
an entire industrj’ of any considerable proportions in a com- 
munity so that they operate generally in that community 
to prevent or seriously deter craftsmen from working at 
their craft or workmen from obtaining employment under 
favorable conditions without joining a union.** 
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In 'Williams v. Quill," the court was presented with a set 
of facts almost identical with that presented by the Polk 
case, and held to the contrary” In the 'Williams case, the 
closed shop contract involved a union which had been cer- 
tified under the State Labor Belations Law as the proper 
bargaining representatives of the employees in the indus- 
try. The discussion by the court in Williams v. Quill upon 
tlie subject may profitably be quoted: “The attorney for 
the plaintiffs has conceded that this contract is v'alid except 
in the one particular stated, which is that, as the defendant 
enaployers constitute the main transit and railroad lines in 
the locality stated, there is by this contract a monopoly cre- 
ated; that is, if only union men are to be employed, the 
plaintiffs, if they refuse to carry the union, will be without 
employment. Upon the argument counsel was led to state 
that carrying out this doctrine to its logical conclusion all 
such contracts would be illegal where the employer in a 
village or town or small community was the only one in that 
particular line of business. We think that this di.stinctiou 
is not justified and that if there be an evil in the monopoly 
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of the labor market in a particular industry by labor or- 
ganizations, it is a matter to be considered by legislatures 
and not by the courts. . 

There seems to be a good deal of sense in the arguments 
presented by either side of the problem posed in this sec- 
tion. Courts "which deny validity to closed shop contracts 
which seek to control substantially an entire industry have 
in mind the employment opportunities of the non-union 
worker. And indeed, much discontent may be found among 
young workers who, because of failure to exhibit union af- 
filiation, are denied work. Application to the given union 
for membership many times results either in exclusion or 
the granting of membership with the privilege of employ- 
ment when a long list of older members is first exhausted. 
Criticism of the Fascist state has almost invariably includ- 
ed the argument that the apportionment of the field of busi- 
ness enterprise among the various syndicates inhibits if 
not de.stroys the possibility of entry into the business world 
of new competitive enterprise.” Like criticism from work- 
ingmen’s point of view may very w'ell be levelled against 
the closed shop contract involving the exclusive labor union, 
with the resulting paradox that the labor movement stands 
accused of having forsaken kinship with the workers’ world. 
Courts, on the other hand, which grant validity to closed 
shop contracts even though governing an entire industry, do 
so upon the plausible ground that employers have a right to 
be governed by those union rules only which likewise apply 
to competitors. Contracts generally applicable are more 
just than those which place the contracting parties at a dis- 
advantage in the industry. From the viewpoint of the work- 
er, therefore, the open shop is the means whereby a reck- 
less and sometimes prodded minority might effectively hin- 
der the will of the great number of workers in a given in- 
dustry. And from the employers’ viewpoint, the closed 
shop contends for a socially desirable purpose, for it seeks 
to establish a norm in industry. Equality of opportunity, 
treaUnent and industrial standards, can be achieved only 


n. Sw Ckrmwi Haider, Oepiul and Labor tmdwr Fa«cim (1930). 
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to the extent of equal conditions of employment thronghopt 
a given enterprise. Both capital and industry are conse- 
quently the ultimate beneficiaries of the closed shop. T^e 
suggestion made by the court in Williams v. Quill™ that the 
ultimate solution of tlie problem is one of legislative, rather 
than judicial, determination does not appear to be quite a 
fair one, for the courts, having assumed jurisdiction to deal 
■with the diffienlty, may well be expected to think the matter 
through. As stated by a riHient observer of the .subject:™ 
“Because the union shop contract directly affects the rela- 
tive bargaining strength of worker and employer, the de- 
velopment of tlie judicial attitude toward it affords an ex- 
cellent example of the functioning of courts as instruments 
of social control of property relationships. Recent events 
indicate that legislative enactment may play an inerea.sing 
regulatory role. In the last analysis, however, under the 
present form of government, it may be expected that the 
courts .... will continue to e-xercise substantial con- 
trol over the future evolution of the union shop contract." 

Section 99. Strike for Olosed Shop — ^Relation to the 

“Open Union.” 

One solution suggested is that the closed shop contract 
should be held valid only where the union seeking enforce- 
ment thereof or other benefits thereunder reasonably ad- 
mits to membership all qualified persons who desire to 
carry on the trade. In Wilson v. Newspaper Union,™ the 
complainant was denied membership in a union which had 
entered into a closed shop contract with substantially all 
the employers in the industry, including the employer for 
whom the complainant had been working i>rior to execution 
of the contract. The sole ground assigned by the union for 
denying membership was that “the books of the union were 
closed to new mem^rship by reason of the fact that many 
members in good standing of the union were unemployed." 

n. S77 NY 1, U KB(Sa) M7 sMOt for Cbc Union fiOtop (1030). 7 
, 4 ^. din. 303 US 621 . 58 S CMr CM L Rot 24. 36. 
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Thereafter the union notified the complainant’s employer 
that it was breaching its contract with the nnion by con- 
tinuing the complainant in its employ, whereupon the com- 
plainant sought the aid of chancery to restrain the union 
from interfering with his employment. The court granted 
the relief sought upon the ground that the closed shop con- 
tract was void as against public policy, because involving a 
union which,’ though seeking virtually to bind an entire in- 
dustry to the terms and conditions of a closed shop con- 
tract, excluded qualified men in the trade from its ranks.'** 
In 'Willis V. Restaurant Employees," picketing by a labor 
union was enjoined, which sought thereby to induce an em- 
ployer to discharge non-nnion colored employees where it 
appeared that the picketing onion had theretofore rejected 
the same negroes’ offers to join the union, because of the 
color of their skin. In Dorrington v. Manning," an injunc- 
tion was granted and damages were awarded to employees 
against a labor union which struck to secure their discharge 
from employment, where it appeared that the plaintiffs’ 
applications for admission to the labor nnion had thereto- 
fore been rejected although plaintiffs were experienced in 
the trade and had continuously worked at their trade for 
many years prior to tlie formation of the union. In Lucke 
V. Clothing Cutters," a non-union employee discharged be- 
cause the defendant union notified his employer that he 
would otherwise be classified in the trade as a non-nnion 
establishment sought and was successful in obtaining dam- 
i^es against the union, the Court calling attention to the 
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fact that the plaintiff’s offer to become a member of the 
union had been rejected. 

The Bestatement of Torts also has taken the view that 
labor unions should be privileged to engage in concerted 
activity for the purpose of securing a closed shop only 
where membership is open to the outside workingmen’s 
world. Concerted action is said not to be legal, as the or- 
dinary activity involving efforts to secure a closed shop 
would be (section 788c), “When a demand for restriction 
does not involve either securing of work for union em- 
ployees or the maintenance or increase of union member- 
ship, subject to reasonable regulation by the union, but is 
directed toward the establishment of a monopoly privilege 
in a group of present members of the nnion to the exclu- 
sion of every one else. ...” It is also stated (section 
810) that “Workers who in concert procure the dismi.ssal 
of an employee because he is not a member of a labor nnion 
satisfactory to the workers are . . . liable to the em- 
ployee if, but only if, he desires to bo a member of the la- 
bor union but member.sbip is not open to him on reasonable 
terms.” The reasonableness of the terms is a question of 
fact in each case. The Restatement goes further than any 
of the reported cases, to indicate what would and what 
would not be reasonable terms or restrictions: “They may 
be unreasonable because they require him to pay an initia- 
tion fee which is unduly high in proportion to earnings in 
the industry, or because the initiation fee is unreasonably 
higher for him than for others. On the other hand, it is 
not unreasonable for a labor nnion to set standards of pro- 
ficiency for its members and to require applicants for mem- 
bership to conform to these standards. Nor is it unreason- 
able for it to refuse to retain as a member one who engages 
in activities antagonistic to it or is a member of a rival or- 
ganization. Again, it is not unreasonable for the anion to 
dlsiribate available work among its members when it is 
scarce or to provide that the senior members of the union 
hBV»li|>refereiice in taking jobs as they appear.” 
t, Tine faggestion made by the New Jersey court in the 
iRTHsiMFeftse. and idueh, as has been seen, the Bestatement 
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of Torts also approves, is possessed of basic merit. Labor 
muons are no holier than the workers who compose them, 
nor are non-union workers outcasts of the industrial life 
except, in a realistic sense, to the extent that the industrial 
economy is unable to afford them employment. Labor 
unions which close their ranks to the public thereby assume 
a sovereignty which is not theirs to assume. The whole 
field of availutila workers should likewise be made available 
to the employer for choice with respect to skill and the 
many personality factors. The closed shop as an instru- 
mentality of a labor union, membership wherein is reason- 
ably open to the public, establishes a desirable rule gov- 
erning industrial enterprise. The closed shop at the hands 
of a labor union which substantially excludes the public 
from its benefits, on the other hand, is a means whereby an 
anti-social monopoly is foisted upon the industrial body 
politic. The Congress of Industrial Organization has made 
much of the “aristocracy” nature of the American Federa- 
tion of Labor. It Iia.s been asserted by the former that the 
latter has been seeking to monopolize the benefits of union- 
ization for the favored crafts. It would seem reasonable to 
apply the identical criterion to labor unions in general, 
whether C. I. O. or A. F. L. insofar as they exclude the 
public from their ranks. Prompted by these considerations, 
the state of Wisconsin amended its EmplojTnent Peace 
Act** (originally modelled after the National Labor Rela- 
tions Act) to provide (Section 111.06) that the Board cre- 
ated by the Act has the power to terminate an all-union 
agreement “whenever it finds that the labor organization 
involved has unreasonably refused to receive as a member 
any employee of such employer, and each such all-union 
agreement shall be made subject to this duty of the Board. 
Any person interested may come before the Board . . . 
and ask the performance of this duty.” It is also provided 
in Pennsylvania, by Section 6(c) of the State Labor Rela- 
tions Act," that closed shop agreements may be entered 
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tiva May 4. 1939. tSS, offMtim Juna S, 19S9. 

•1. Uws 19S7, No. 994, sffectiva 

CSS 



1 99 Labob Bibptttes akb Ooixbotitb Ba^oaikino 


into ^th a labor organization which, amoi^ other thiQga, 
“does not deny membership in its organization to a person 
or persons who are employees of the employer at the time 
of the making of snch agreement proTided such employee 
was not employed in violation of any previously existing 
agreement with said labor organization.” 

However, the suggestion involves serious objections. The 
rationale underlying the Wilson case, for example, is that 
there are good unions and bad unions. Said the court in 
the Wilson decision ; “For the consideration of the present 
case, labor unions may be dix'ided into two groups. In that 
which included defendant,* the union is an exclusive club, 
run for the benefit of its members and those fortunate per- 
sons whom it may elect. Its policies are boldly selfish. The 
other group comprises those unions which welcome to their 
ranks aff good men in the same line of work, who wifi sub- 
mit to the common discipline.” The rule established in the 
Wilson case is thus at odds with the generally prevailing 
law, which does not seem presently to compel a labor union 
to accept a non-worker for membership," and with the prior 
New Jersey law." Moreover, the rule accords to the ju- 
diciary a power to pry into the internal affairs of unions 
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determine which are “good” and which are “bad” that 
will most probably involve great mischief. 

Section 100. Strike for Closed Shop — ^DiflBculty of Snper- 
visliig Union's Internal Administration. 

Finally, the union which is compelled to accept members 
against its wants will find other ways to restrict available 
employment to the favored membership, as by delegating 
appropriate powers to a friendly committee, or by such in- 
ternal changes in the constitution, rules or by-laws of the 
union as will leave the unwanted members in little better 
position than if they were not members at all. It is well 
settled that tlie judiciary will not interfere with the internal 
administration or affairs of a labor union in the absence of 
fraud or such bad faith as introduces elements of malice 
or other factors of public policy,** unless the constitution 
or by-laws have been violated,** and even then only where 
the allegedly aggrieved member has exhausted his remedies 
within the a.ssoeiation.** It is for the union and not for the 

M. Orand Inti Dnitliorlinod v. United BroUierbond. 143 La 001, 70 
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courts to xaake and construe and interpret the meaning and 
effect of the constitution, rules or by-laws,” unless the te- 
sult of such interpretation is absurdity ,•• or the creation of 
new constitutional provisions, rnles or by-laws." It has 
even been held that an association may properly provide in 
its constitution or by-laws that the decisions of the asso- 
ciation in connection therewith shall be final and conclnsive, 
and shall preclude resort to the courts." By-laws which 
prohibit teaching apprentices the trade without the union’s 
prior permission, or which restrict the number of appren- 
tices have been upheld." While it is stated in a number of 
cases that exhaustion of internal remedies is not necessary 
where such remedies are unduly cumbersome or patently 
vain," it has been held that a delay of one year in the meet- 


SiMtf r. Jtwy. PtiK. etc Atga 32 F 

62 (CCND hi 188T); H*ms v. D* 
troit Typo. Vnwn, 1<4 Mich 422, 108 
IfW 362 |1S06), And in the negative 
in Supreme Council v. Forainger, 125 
Ind .52. 2b NE 129. 9 LRA 501. 21 Am 
St Rep 196 (1890); Van Poiicke ». 
Netherland St. Vincent De I’aul Sac 

63 Mkb 378, 20 KE 863 '18801: 
Anxtin v. Searing, 16 XY 112. 69 
Am Dec 665 (1857). Accord. Reat.. 
Torta (1W9) Sec 811. 

An action for damage* for wrong- 
fnl expulaion mty be brought with- 
oat axhanating the internal remediea 
of the aaaociatioo, becauae evdn a 
reveraa] hy the appellate tribunal 
vHhin the aaaocialion wUI not ae- 
enre to the expelled member the 
damage* to wbkdi be }* entitled by 
rtaaon of the wrongfol expulaion. 
Ixieal rnmn v. Kalty, 7 Fi2d) 100 
(CXiXA 6, 1925} ; Grand Ini'! Brothcr- 
jhood V. Green, 210 Ala 496, 98 S 369 
(1923): 8t. Louis Sootbwestem R. 
Co. V. Thompson, 202 Tex 89, 113 
SVF )44, 1ft Ann Cu 1200 <1908): 
ThtMnpSOn T, Grand Int’l l^vtherhoad, 
41 Tm Civ App »«, 91 SW 8S4 
<199l#»| 4/f Baiiv iWta (1989), 8 m 


97. Slutap r. Grand I at 7 Brother- 
hood. 223 Ala 202, l.l.'i S 827 
(19.H), Pratt V. Aiiiaignmated A**n 
30 rtah 472. 167 P 8.10 (1817): 
Simpaon v. Grand IntT Brotherhood 
83 U V* 98 SE 580 (1919). 

88. .Simpson v. Grand Int'l 
Brotherhood, 83 W Va 3.53, 98 SE 
580 (ISUftt. 

8ft. See Sbaup v. Grand Int'i 
BrolherlicM. 223 Ala 202. 133 S 
327 11931); Pratt v. Amalgamated 
A»*» 50 Utah 472. 167 P 830 (1917); 
Simpson v Grand lot'l Brotherhood, 
83 W Vt 35.5. 98 SE 580 (1919). 

80. Brotherhood of R. Trainmen *. 
Barnhill, 2)4 Ala 565, 108 S 456 
(1026); IBack A Wbite-Sraitb*' Soc. 
r. Vandyke. 2 Wbart 309, 30 Am 
Dec 263 (I837). Contra' Van Poucko 
V. Netberland 8t. Vincent De Paul 
Soc. 63 Mich 378. 2ft NIV 863 (1886). 

91. Snow V. Wheeler, 113 Masa 17ft 
(1873); Parker v. Bricklayer** Un- 
ion. 10 Ohio Dec Rep 458 0889); 
l«aff*bara Printing Co. r. Howell. 26 
Or 527, 38 p 547. 28 LRA 464, 46 
Am St Bep 640 (1894). 

92. Otto T, JoDrneymen Tnilors' 
Brotactlvn 6t Benev. Unioit, 75 Cal 
M. 17 P 217. 7 Am 8t Bep IM 
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ing time of an appellate body is insufficient to excuse re- 
eonrse to such body before resort is had to the courts.** 

One who has been wrongfully expelled may, to be sure, 
obtain legal redress, where he has unsuccessfully exhausted 
his remedies within the association, either by an action for 
damages,** or by an application for reinstatement, whether 
by mandamus (where the association is a corporation),** 
or by a suit^in equity (where the association is unincor- 
porated).** The right of a labor union to discipline its 
members is unquestioned, provided only (1) that the oon- 


(1888); Mkltoy v. Carroll, 272 Maas 
J24, 172 NE 7B0 (1930) ; Hall r Mor- 
rin, 293 SW 435 (Mo App 1927); 
Kodirr r Hiiddfil. 232 AD 531. 230 
NVS 338 (1931). 

•8. Snay v. Lovely, 178 NE 791 
(Man 1931). 

M. C'amptiell *. .loliiimin. 167 F 
102. 92 CCA XM (CCA 9, 1909); 
laihilT V. St. Joseph'* Sorlety. 78 
Conn 848, 67 A 602 (1904); Swsllord 
V. Keaton, 23 fia .4pp 238. 98 SK 
122 (1919); Edehman Huebiier, 226 
III App 537 (1922 1 ; People ox rel. 
Dererell v. Miuical Mut. Protective 
Cnion, 118 NY 101, 23 XE 129 
1 1889) ; Hiraona ▼. Berry, 240 NY 483, 
148 NE 838 (1925) ; Polio v. Kaplan, 
257 NY 277, 177 .VK 833 (1931); 
Blek V. WiUon, 262 NY 253, 188 XE 
892 (1933) ; Cotton Jammers Assn 
V. Taylor, 23 Tex Or App 367. 58 
8W 5SS (1900); Tliompsan ▼. Grand 
IntT Brotlierhood, 41 Tex Or App 
176, 91 SW 734 (1905); 81mp*on r. 
Grand Int’l Bmtherbood, 83 W Va 
355. 98 SE 580 (1010), cert. den. 
250 US 644, 39 S Ct 494, 63 L Kd 
1186 (1919). See aim Malmated r. 
MinneapoUs Aerie, 111 Minn 119, 128 
NW 486 (1910). Note »upra, hovr- 
erer, that one who hae been wron;?- 
fnlly expelM wixy ene for damage* 
without exbniMfiliig the interna) ma- 
chinery idF the aeeoeintiwk A wrong- 
fully nxpellad nwntbw mny aot re- 
cover expenM of tefnl Mrekea in- 
n Teltor]~l» 


curred to procure reinstatement. 
Polin V. Kapian, 257 XY 277, 177 N 
E 833 (1931). Damages may be re- 
covered to the extent of the amount 
w)iich the wrongfully expelled un- 
ion member would have mmed if in 
possession of a union card, bnt there 
must be evidence from wliich it may 
be inferred that the plaintiff viould 
hsve, hut for the expulsion, been em- 
ployed. Blek V. Wilson. 262 NY 253, 
188 NE 602 (1033). 

98, Burke v. Monumental Division, 
273 F 707 (DCD Md 1810); Medin) 
4 Surgical Soc. v. Weatherby, 75 
Ala 248 (1883); Meorer V. Detroit 
Musicians Bener Ann. 95 Mieb 451, 
54 NW 954 (1893); Lysaght v. St 
Louis Op. Stonemamns’ Assn. 65 Mo 
App 538 (1893); O’Brien v. Musical 
MuU Pro. 4 ISenev. L'. 64 NJ Eq 
525, 54 A 150 (1903) ; People ex reL 
Deverell x. Musical Mnt. Protective 
Cnion, 118 XY 101, 23 NE 129 
(1889): Black * Whitesmiths* Soc. 
V. Van Dyke, 2 Whart 309 ( Pennsyl- 
vania), M Am Dee 263 (1837); 
Serewmen’s Bcuevoient Aasa. v. Ben- 
son, 76 Tax 632. 13 SW 370 (1890). 

M. Burke v. Monumental Division, 
236 F 949 (DCD Md 1922) siTd 
w.o.p. 298 F 1019(d) (CCA 4, 1924): 
Hnhnsa t. Brown, 146 Ga 402, 91 SE 
409 (1917) ; Jersey <5tjr Printing Co. 
e. Caaaidy, 63 NJ Sq 7M. 63 A 230 
(1902) } Simons v. Bury, 240 NY 463i 
148 me 636 (1926). 
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etitution and by-laws of the association are followed;" (2) 
that the discipline is undertaken and executed in good 
faith," and (3) that the disciplined member is afforded an 
opportunity to be heard, and otherwise accorded the bene- 
fit of procedure commonly included in the notion of due 
process." In some cases, however, courts go further, to 
require that the determination of the association accord 
with “natural justice.”* “Except as otherwise provided 
in the constitution and by-laws a member of a union has no 
more right than a noumember to complain of hardship 


97. Hatch v. Orand 233 111 

App 496 (1624); Ilronnan v I’nitcd 
Hatter*, 73 XJI. 746, 65 A 16.5. 9 
I.RAfNS) 2.54, 118 Am St Rep 727, 9 
Ann Cat 698 (160(1), Rlanchard v. 
Newark .Toint Diet Council, 77 NJL 
386, 71 A 1131 (1609), People ex 
rel. De^erell v Muvical Mut Pro I'n- 
lon, 118 yV 101, 2.1 .VE 129 (18891 

98. CAmpbell \ .lohnson, 167 K 
102, 92 CCA 554 (tt A 9, 1909) ; Ot- 
to V. Jciimeymen Tailors' Pro. & 
Benev. I’nion. 75 Cal .108, 17 P 217. 
7 Am St Rep 156 (1888); E-chnian 
T. Iliiebiier, 226 lil App 537 (1922); 
Brennan » t’nitcd Hatters. 73 NIL 
749, 65 A 10'. 9 LRA(XK) 2.'.4, 118 
Am St Rep 727. 9 Ann Cs» 098 
(1900). Lo Branco v. Cushinp, 115 
XJ Eq 558. 171 A 778 (19.15); GH- 
more ; Palmer. 109 iJisr 552. 179 
NY.S 1 (1919); St, l.a\iis, etc R. Co. 
■V Thompson, 192 .8W 1095 (Tex Civ 
App 1917). 

99. Grand Grov. v. Garibaldi 
Grove. 130 Cal 116. 62 P 486. 60 
Am St Rep 80 (1600) ; Gardner v. 

.Newbert. 71 Ind .App 183. 128 SR 
704 (1920); Lysayht v. St. l.ou(s Op 
Stonemaitoin’s .Assn. 55 Mo App .538 
(1893); State, Zeltff, Prosecutor v. 
OnilKl hndftf, 53 SJL 536, 22 A 63 
(1891); Oatrom r. Greene, 101 N’V 
853, 55 KK 919 (1900); 0>tt«n Jam- 
Una* 4 LoDKKhoretmb’A Aean. t. Tay- 
kc, tl Tex av j 5^ 9«7, so 8W 
m (MIW)i Pratt Tv JMalganiated 


Assn. 60 CUh 472, 107 P 830 (1917). 
A member cannot be charged aith 
one oO'ense and tried for a different 
offense. Everson v. Order of East- 
ern Star, 265 NY 112, 191 XE 8.54 
(1934) 

1. Hut no peneral clue, aside, from 
t)ie holdinpa of speeWie caac*. can )«> 
pi\en to the meaning of the wortta 
“natural juatiee" It haa been held, 
in applying the requirement of “nat- 
ural justice,’* that a member i-annot 
be expelled beeonse be exm-iscd his 
right to aiie the union, bseetnian 
V Barrows, 263 .Mass 349, lOl NE 
272 (1928). It baa also been held 
that a mcinlsrr is wrongly expellcel 
where the reason therefor is that he 
testiOed against the interest of the 
onion Th.impson v Grand Infl 
Brotlierh.exl, 41 Tcx Ci» App 170. 91 
.S\V H34 (I'lOl). c/I fTioate v I.ognn. 
240 Mass J.tl, 183 NE 3S2 (1921) 
One who signed a petition to Uie 
state legislature was held to bavo 
been improperly exjielled becaiwe of 
the absence of '‘natural justlee.” al- 
though a union by law pro. ided 
against members using tbeir indu- 
cnee against the legialative represain' 
tation of the union. S|iayd v. Ring- 
ing Bock Lodge, 270 ft 67. 113 A 
70. 14 ALB 1446 (1921). .See Sehnai- 
d«r V. Local I'jtioii, 116 La 270, 40 S 
700 (1904). See also Grand Inti 
Brotherhood v. Green, 210 Ala 496, 
98 8 580 (1823). 
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caused to him by a union acting lawfully.” * It has been 
held that an employee who has lost his employment in con- 
sequence of the adoption of a union rule directing that all 
employees, in shops wherein the employers pay to their em- 
ployees less wages than that provided for in a collective 
bargaining agreement, be removed from such shops for a 
period of one year, cannot complain that he has been de- 
prived of membership rights without proper trial, since the 
right to retain a job is not a membership right.® 

Even without any authorizing constitutional provisions 
or by-law, a member may be expelled “for such conduct as 
clearly violates the fundamental objects of the association, 
and if persisted in and allowed would thwart those objects 
or bring the association into disrepute,” * because “in every 
contract of association there inheres a term binding mem- 
bers to loyal support of the society in the attainment of its 
proper purposes, and that for a gross breach of this obliga- 
tion the power of expulsion is impliedly conferred upon the 
association." * 

L’nderlying the entire law governing the internal affairs 
of trade unions i.s the conception that if the union be a cor- 
poration it must be treated like any other corporation, while 
if it is an unincorporated association it must likewnse be 
treated like any other unincorporated club or association, 
such as a church or social organization. Labor unions are 
thu.s permitted to exclude competent workingmen from their 
ranks because other associations have the like right. There 
is as yet no Iwdy of law governing trade unions different 
from that governing any other organizations or associa- 
tions; there are simply cases applying the general rules 


S. O'Kccf* T. Local 46.1, t nitnl 
Assn of rhmilKTB and OatflUers. 277 
KY 300. 3«fi. 14 NE(2dl 77, SO. 117 
ALR S17 (183S). 

9. O'Kacfo V. I4>ral 463. I'nitcd 
Aaan. of Plumborii and Gaafittcrg, 277 
NY 300. 14 NK (2a) 77, 117 ALR 
BIT (1938). c/f ricrcy v. UniUvillc, 
ct*. R. Co. 198 Ky 477, 248 SW 1042, 
33 ALR 822 (1923), 


4 . Otto V Journeymen Tailors’ 
Protective A Benev, Onion, 75 Cal 
308, 314, 17 P 217, 2I». 7 Am St Rep 
156 (1888). See also Weiss v. Mnsieal 
Mut. Pro. I’nion, 169 Pa 446, 4.)1, 
42 A 118, 120, 60 Am St Rep 820 
(1809). 

8. Polin V Kaplan, *87 NY 277, 
17T N£ 833 (1931). 
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governing such organizations or associations to trade un- 
ions. In qualifying the right of a labor union to exclude 
■whonasoover it will frona membership, the few cases, the 
Pennsylvania State Labor Relations Act, the Wisconsin 
Employment Peace Act, and the Restatement of Torts, seek 
to build up a new body of law. There is, to bo sure, social 
basis for the attempt. Moreover, “when an as.sociation has 
a strangle-hold upon an industry or occupation, internal de- 
cisions upon other questions besides expulsion and admis- 
sion may be of much public concern.” * 

In Heim v. Screen Actors Guild,^ the by-laws of the union 
divided the members into two groups ; one group wa.s for- 
bidden, witboiit the prior approval of the other, to engage 
in collective bargaining or to strike. The action was brought 
by a member of the powerless group to set aside the by-law 
as void because conflicting with public policy, and especially 
with the guarantee.s contained in the National Labor Rela- 
tions Act. The court held for the plaintiff. “Acts of Con- 
gress,” reasoned the court, “are by the constitution made a 
part of the supreme law of the land. Hence the conclusion is 
inescapable tLat those by-laws of the Guild which enforce 
the surrender by the e.xtras of their right to strike must be 
held inffectual and void a.s violative of Feflernl law,” to 
wit, the National Labor Relations Act, which declares a 
non-intention of interfering with the right to strike, and 
announces a guarantee to employees of their right to bar- 
gain collectively. The union made the argument that “a 
dissatisfied member may drop out,” to which the Court re- 
plied “That is generally, if not always, true in labor organ- 
izations. But in an indu.stry which is 95 per cent closed 
shop, the consolation atT<»r<led by that privilege is dubious.” 

The usual closed shop collective bargaining agrf*ement 


a Clui(«c, Tbr Internal Aflairn of 
Aaaodattonn Not tot Profit 
43 Barv L Ber 993, 1023. c/f Pound. 
Kqnitable Rcliel Afsaintt Defamation 
uad Isjoriea to Panonality (lOlfl). 
89 Bk99 h Ber 940, 977. at p ew, 
w]m( 9 II ll stated tikat it is “neither 
|tttoiD9ie9% deairaUe ttor expedient 

'jm 


from tbe standpoint of dispateb of 
public iniainest in the courts” for a 
court of equity be tbe final in- 
terpreter of tbe laws and rniea of all 
Toluntary associations, clubs, and 
fraternal orders.” 

7. 9 IJA Bull 99 (Siiiwrior Ct. Ua 
Angeles Co. (1940). 
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contaiNB a provision that an employer shall employ and re- 
tain in his employ only members of the union in good stand- 
ing. There appears to be no legal theory, in the absence of 
contractual provision to the contrary, whereby an employer 
can question the expulsion of a competent employee in con- 
sequence of which the employer is obliged under the agree- 
ment to discharge him. This may in the given instance 
cause great harm to the business or production of the em- 
ployer, especially in a case where the expelled employee is 
a skilled workingman whose skill is the result of long train- 
ing in the employer’s plant. To avoid such a situation, it 
would be well to insert in the closed shop collective bargain- 
ing agreement a provision giving the employer the right 
to contest the basis of the employee’s expulsion. Such a 
provision would read as follows: “Should the good stand- 
ing of an employee as a member of the union cease at any 
time during the life of this agreement or any renewal there- 
of, the employer shall, at the written request of the union, 
discharge such employee; the employee, however, shall 
have the right to reinstatement upon payment of all unpaid 
due^ and other obligations; should the employer deem the 
request of the union to discharge such employee as unjusti- 
fied, or should the employer deem the expulsion of such em- 
ployee from the union as unjustified, the dispute shall be 
submitted to arbitration.” The agreement should also pro- 
vide for the manner of arbitration, and it might be well to 
provide that the arbitrator may not decide the question 
generally, but must make findings of fact upon which the 
decision is based. 

Section 101. Strike for Closed Shop — ^Effect of Employer’s 
Right to Choose Employees from the Open Market. 

Another method of dealing with the problem is that of 
permitting the employer to choose employees from the open 
market with the proviso that they become members of the 
given union after a trial period. But here too labor’s ob- 
jections remain to be contended with. Employees, says la- 
bor, would thereby develop a loyalty directed primarily 
toward the employer and not toward the union. This, it is 

993 
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asserted, would be the natural consequence of a situation 
wherein the employee owes his employment not to the 
union but to the employer. The consequence woul^ be that 
the union would find it difficult to enforce its rules govern- 
ing the terms and conditions of employment. Evasion of 
union regulations would take the form of secret overtime 
working, espionage upon other employees and failure or 
refusal to join in strikes and other labor activities. In Mil- 
ler V. Ruehl • wherein the court denied an employee’s ap- 
plication to compel membership in a labor union against 
the union’s will upon the ground that the general rule holds 
against the employee in such cases, it was said that 
“the basis of sucli holding has been that if the union 
which was a voluntary association organized for the 
good of those taken into membership and for those 
iff jr*W wvwW memherffhip, 

conld be compelled to accept members, then persons 
whose interests were inimical to the tmion and its 
purposes could force themselves into membership in the 
union and from within destroy the union and thus sterilize 
the purposes for which the union was orgatiized.” Trade- 
unionism, say the leaders of labor, means something more 
than a movement inspired by a dnes-paying membership. 
It means, rather, a different perception of the workers’ lot, 
a feeling of general participation in union problems and 
union objectives. It moans too that unionism bears a heavy 
responsibility toward society to develop meaiis for the pres- 
ervation of industrial peace while at the same time devel- 
oping new techniques for the achieving of social justice. 
Finally, it involves the notion of seniority rights which la- 
bor contends are the responsibility of the l^bor union and 
not the employer. All these, then are the tasks of trade- 
noioni.sm, in the accom|ilishment of which industry and the 
public hare a stake eipially as important as that of trade 
union members. Until such time as labor is convinced of 
American employers’ general willingness to accept union- 
ism mi the responsibilities whit^ it offers to assume 

ju ue liiM 47 », 8 mrsisd) 394 (i»mk 
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toward employers, and American employers are convinced 
of lalior’s emphasis upon cooperation, mutual suspicions 
will prevent solution of this important problem. 


Section 102. Strikes in Cooperation with, or for the 
Benefit of, Employers* Associations. 

The closed shop contract which the strike seeks to com- 
pel and which has been discussed in preceding sections, 
must be understood to be a contract under the terms of 
which the employer covenants to employ under stipulated 
conditions none but members of a given labor union. The 
opposite covenant, that is, a covenant by a labor union to 
work for none but members of a given employers’ a.ssocia- 
tion, though sometimes found in closed shop contracts, is 
not strictly one for a closed shop as generally understood. 
Sucli a covenant, or strike or picketing in enforcement 
thereof, has been condemned almost everywhere,* includ- 
ing jurisdictions holding the closed shop or the strike there- 
for valid.** A moment’s reflections will reveal the distinc- 


9. Overland Pub. Co r. I'nton 
Lithosrafih Co S7 Cal .\pp 30fi. 507 
P 412 (1022), Employlnfr Printer* 
Club V. Doctor HloH»er Co. 122 On 
S0«, SO SE .15.1 (ltH)S) and ««« 
Rcynolda v. OaTio. 198 Maaa 294. 84 
KE 4.17 (1908) Ix»n|t v. lairkin 
(1914) 2 Ir R 2(t5, «rd in (1915) AC 
814. Ann Can 191SD .109. Contra : 
Shevlinn v. 2.18 SW OnO (Texas 

1922) In Belfl v. I’nitcd States, 2.19 
F 852, 170 CCA 022 (CCA .1. 1919) 
nn agreement between an emjiloycra' 
association and a labor unuin, under 
the terms of which the union ii(rrce»l, 
amoni; other things, to wrork fur none 
but members of tiie association was 
held to constitute n criminal eon- 
spiracy under the sWrman Anti- 
Truat Art. See also Converse v. 
Highway Conatruetiem Co. 107 K{2d) 
m (CCA «, 1930). 

to. Overland Pub, Co. v. Union 
Uthograph Co. 97 Cal App 96t), 207 
P 41.2 (1922}} Campbell T. People, 


72 Colo 213, 210 P S41 (1922) ; Coons 
V Christie, 24 Mise 290. 53 NY.S 
608 (1898); niv».ia Con<.t Co r 
Stone -Masons Coii'tr. .Iss'n 195 AD 
047. 187 NVS 77 (1921). In Ameri- 
van Fur .Mfrs Assn x .\ss Kur 
Mfrs 161 Misc 246, 291 .VyS 610 
(1036). aff’d 2.11 AD 708. 296 

XYS lOOO (19.17), the Brescia 
ease was disapproved as having 
been decided prior to the enact - 
tucuf in 19.13 of the Amendment 
to the State Anti-Tmst Act known 
aa the DonneDy .Art, which amend- 
ment. having exempted labor organ- 
inatinns from the operation of the 
Anti-Trust law. permitted closed 
•hop agreements and tabor activity 
in aid ther<*of, of the kind condemnnl 
in the Brescia Case, fn a later ca«e. 
bowei'cr, Faleiglia v. Gallagher. 164 
Misc 838. 299 XYS 890 (1937) atf ii 
251 AD 708 (Mem. 1937), the Brescia 
Case was followed and the American 
For Mtn. Case ^'diaUngaisfacd** and 

t»6 
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tion. The strike for the closed shop seeks to compel the es* 
tablishment of a uniform rule governing employees, not em- 
ployers. It is generally of no consequence to employees 
that a given employer is or is not a member of an employ- 
ers’ group, provided he maintains union standards. The 
only purpose and effect of a covenant to work for none but 
members of an employers’ association or a strike to com- 
pel enforcement of such a covenant would be to secure to 
the particular employers parties to the covenant a monop- 
oly in the given industry without social justification. It 
has accordingly been held that unions may not legally com- 
bine to prevent employers from becoming members of an 
employers’ association.” 

The strike to enforce the condemned covenant considered 
aboA'e must be distingui.shed, on the other hand, from one 
to compel the employer struck against to abide by the terms 
of a collective bargaining agreement, even though the em- 
ployer is not a party thereto. The case of Abeles v. Fried- 
man” illustrates such a situation. There it appeared that 
a collective bargaining agreement existed in the garment 
industry, under the terms of which jobbers were made re- 
sponsible for the labor conditions of their contractors. The 
plaintiff jobber refused to become a party to the agre<‘ment, 
and refused also to assume responsibility for the terms and 
conditions under which his contractor was employed. The 
union thereupon called a strike among the contractor’s em- 
ployees, and commenced to picket the joblier’s premises. 


diutpproTed notwithitanding ih? 
DontipHy Act. See also De Xeri » 
Gene Louie, Inc. 154 WGT .IT 
(1940). In Weitrberg e. Duliinitky. 
173 Mine 350, 19 Ny8(2dl *7 

(1940), »r<f 21 VYS(M) 512 (1940) 
the court held legal and unenjoin 
•hie a strike deaifrned to comfiel the 
plalntiiTe to rceign from one axwieia 
tlon and again to become memWri 
of Another aanociation from which 
Cbey had theretofore reaigned The 
court ^t«d the American Fur Mfra. 
AM*a OiM (aupra) witk approval bat 


failed to cite Falriglia r. Oailagher 
(aupra). Sec alao Iteckerman v. 
Bakery A Confectionery Workem 
Union, 28 ON*P(.VS) 550 (1931) 

where a atrike to eject certain em- 
ployera from an empioyera' aaaoeia- 
tion upon the ground (hat they oper- 
ated non-union ahopc waa faetd bad. 

It. Parker Paint and Walt Pajior 
Co. V. Local Union, 87 W V'a 63], lOS 
8E 911 (1921), 

IB. 171 Miac 1042, 14 MYSted) 
252 (IRW). 
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The main point decided by the case is that the picketing 
was permissible, even though the jobber employed nobody 
in connection with his jobbing, the Court holding that 
through custom and usage and as codified by a collective 
bargaining agreement in the industry, the jobber was so 
associated with his contractor as in contemplation of labor 
relations to be an employer of the latter’s employees. The 
court indicated, however, that the strike was perfectly prop- 
er, being one to compel compliance with labor standards 
fixed by a collective bargaining agreement. 

It is to be noted that the view appears to be gaining 
ground in the cases that labor activity is legal even though 
activated by a desire to compel an employer to become a 
member of an employers’ association, upon the theory that 
uniformity of conditions throughout the industry and more 
convenient and effective disciplinary machinery for the en- 
forcement of provisions contained in collective bargaining 
agreements may the better be achieved through bargaining 
by a single labor union with a single employers’ associa- 
tion.” Emergence of this view is so new that its limitations 
are as yet incapable of precise ascertainment. The Re- 
statement, cognizant of the extent to which the possibility 
of collective negotiation-s between a single employees’ unit 
and a single employers’ association may be an aid to col- 
lective bargaining, states the rule (Sec. 793) that “an em- 
ployer’s consenting to become, remain or cease to be a mem- 
ber of an association of employers is not a proper object 
of concerted action by workers when they do not reasonably 
believe that his membership or non-membership in the as- 
sociation will aid a collective interest of the workers.” In 
a caveat it is stated that “the Institute takes no position as 
to the propriety of the objects stated in this Section when 
the workers do reasonably believe that the employer’s mem- 
bership or non-membersliip in the association will aid a col- 
lective interest of the workers.” 

The present state of the law governing the situation dis- 

U. 8m mmi ittpr*, thia Mctiim. fttrilier diacussion ti davelopatant 
Sm *lao iafrm. aaottona 174, 175 for » of tWa sotloa. 
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on^d in this section is in a condition of uncertainty. In- 
deed, even cases which hold in general terms that a strike to 
compel an employer to join an employers’ association is le- 
gal, equivocate in connection with the problem as to wheth- 
er such a strike would be legal upon a showing that the em- 
ployer is willing to sign the same collective bargaining con- 
tract as that existing between the union and the employ- 
ers’ association. Thus in Sheehan v. Levy,** where a strike 
was held legal though apparently called to compel an em- 
ployer to join up with an employers’ association, the court 
stated; “We are not prepared to say that the withdrawal 
of the men could have been justified had Sheehan tendered 
them a contract containing the 21 sections vrhich are in- 
cluded in the working agreement entered into July 22, 1918, 
between the Local Union in question and the Master 
Plumbers’ Association. If the members of the Local Union 
could have gotten exaetly the same eontraot with Sheehan 
that the Master Plumbers oflPered them, we doubt if they 
would have had the right to quit working for liim just be- 
cause he would not join the association.’’ 

Section 103. The Secondary Strike. 

A secondary strike may perhaps best be defined as a 
coercive measure adopted by workers against an employer 
connected by product or employment with alleged unfair 
labor conditions or practices.** It is this connwlion of 
product or employment with the primary labor dispute 
which seri'os to distinguish the secondary strike from the 
sympathetic strike. The distinction is in no sense a legal- 
ism. A secondary as distinguished from a sympathetic n- 
lationship is deemed to exist where employees tt ould he 
called upon fo cooperate tmfh allegedly unfair employers 
or to assist in the manufacture or sale of their products. 
Sympathetic labor activity is void of any such circum- 
stance. The language used by the court in Levering & Gar- 

U, SW 900 (TeSH Onm. o( diatitwiion between (he Mcomlarv 
A f i y w d l. 1*22). > nrUw, Md MOoadMjr {dekettaa end 
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XigfueS V. Morriiv,” 'Whicli held vrhat will be seen to be a 
secondary strike unenjoinable because constituting a “labor 
dispute” as defined by the Norris Act, reveals the failure by 
the judiciary to grasp the distinction between the second- 
ary and the sympathetic strike: “The court has not the 
power or authority to issue an injunction against those 
appellants who are engaged in a controversy arising out 
of an attempt to establish a closed shop by notifying gen- 
eral contractors and architects of an intention of members 
of a union to refuse to work, nor can these appellees pre- 
vent these appellants from refusing to work or inciting 
sympathetic strikes.” The factual pattern disclosed in the 
quoted material indicates clearly a secondary strike. The 
concluding words “sympathetic strike” is a non-sequitur; 
the strikers were refusing to assist or cooperate with, by 
extending, the primary industrial dispute. 

The Restatement of Torts, while drawing a distinction 
between refusal to work on non-union goods (Section 802) 
and a strike “against an employer who uses in his business, 
goods or services produced by, or furnishes good'* or serv- 
ices to or on behalf of, a third person whose employees are 
engaged in a labor dispute. . . .” (Section 803) holds that 
a common factor necessary to exist as a condition to the 
lawfulness of the refusal to work or of the strike, is the 
fact that “the aetors have a substantial interest in the third 
persons’ employment relation.«jliip.” Given no such “sub- 
stantial interest” tlie refusal to work or the strike is illegal. 
In Section 804 the factors which determine the existence of 
a substantial interest tire tabulated as (1) similarity of 
work; (2) relationship of strikers and the employees in- 
volved in the primary dispute; (3) relation of their employ- 
(‘rs; (4) the size and integration of the respective com- 
munities; (5) the form of the labor unions; (6) their com- 
petitive status. In Section 805, on the otlier hand, it is 
stated that “employees who in concert refuse to work on a 
job on which is engaged also a third person whose em- 


M. 71 F(2d) 884, 287 (CC.* 2, 1934) cert. Am. 283 US &0S, &6 S U 110, 
7t> la Ed 888 (1034). 
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ployees are not members of a labor union satisfactory to 
the actors or are engaged in a labor dispute with him for a 
proper object are not liable to their employer or to the third 
person for harm caused thereby.” In other words, a sec- 
ondary strike called in protest against further working 
along with non-union employees is legal even though there 
is no “substantial interest” such as i.s neec.ssary to legalize 
a strike or a refusal to work on goods manufactured, re- 
ceived or sold under non-union eonditions. It is submitted 
that there is no basis for the distinction. All three cases 
are eases of secondary strike. In all three cases there is a 
connection of product or employer. It is this connection 
which, as above stated, distinguishes the secondnrj- strike 
from a sympathetic strike or a general strike. The neces- 
sity for a “.substantial interest” is e.\plained by the Re.state- 
ment with the words “the rule doe.s not go the full leirgth of 
recognizing the class solidarity of workmen as a justifica- 
tion.” The .secondary strike never calls upon class soli- 
darity as the ju.stifying feature. It calls rather upon the 
connection of product or employment. Secondary strikers 
simply say “we refuse to work with non-union work- 
ingmen, or to lay hands on non-union goods or active- 
ly to cooperate with material to be shippetl to non- 
union plant.s.” A subtlety which underlies Amencnn ju- 
dicial labor decision.^ is the insistence that controversies 
.should be localiz.ed. Probably upon this ground more than 
upon any other of the grounds e-vpressly set forth in the 
decisions, picketing in the absence of a strike, secondary 
picketing or secorulary boycotting are almost uniformly 
held illegal, and we shall probably never .see the time when 
a sympathetic or general strike shall have received the 
favor of a judicial decision. But in discussing secondary 
strikes there is no need to .seek a justifying feature in con- 
tradiction to the subtlety of which mention has been made. 
The comieetion of prfxluct or empUrtTnent is sufficient an- 
chor to localize the ambit of the employment of the second- 
strike. 

4' Pnrflier illumination of the precise characteristics pos- 
gORsed by the secondary strike will result from an analysis 
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of the difficulty wliich courts find in holding it legal, as 
against labor’s opposite contention. Courts have proceed- 
ed upon the theory that an innocent and presumably disin- 
terested third party C ought not to suffer because of a la- 
bor dispute existing between A and B. C, it is said, ought 
not to be used a.s a lever to coerce the employer involved in 
the primary labor dispute. Labor, it seems, has been as 
yet generally unsuccessfully trying to impress upon the 
courts the fact that C is not a neutral, but rather the bene- 
ficiary of allegedly unfair labor conditions. 

From another view-point, a strike which is not primary 
is necessarily a sjunpathetic strike; both secondary and 
general strikes are sympathetic in the sense that only the 
primary strike is concerned directly with the situation of 
the workers on strike. The secondary strike, however, ■w'ill 
he seen to be qualitatively and not merely quantitatively 
different from the sympathetic strike in containing an ele- 
ment of proximity with the strikers’ immediate welfare; a 
hHsine.''.s connection e-xists between the unfair employer 
and the employer struck against. Where no such connec- 
tion exists, the strike may properly or at least technically 
bo defined a.s a sympathetic strike. C A general strike is noth- 
ing more than a widespread sj-mpathetic strike which sub- 
stantially affects the economic life of the given community. 
Many secondary strikes would be converted into primary 
strikes for the closed shop by industrial as distinguished 
from craft unionism. Thus a strike by workers on bodies 
of automobiles upon tlic ground that the motors connected 
with the bodies have been manufactured by non-union la- 
bor would be a secondary strike if independent unions were 
involved, whereas such a strike would merely be one for 
the closed shop if one indu.«(rial union controlled the entire 
automobile industry. It can readily be realized especially 
in view of the judicial hostility in many quarters of the 
United States to the secondary strike (as will hereafter be 
seen in this section) that hero exists a significant explana- 
tion and a partial reason for the rise of industrial union- 
ism. 

The secondary strike baa been differently classified. Mr. 

SOI 
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Lien, in a volume concerned mainly with the National La- 
bor Relations Act,” distinguishes between (1) strikes in 
protest against the use of non-union materials in the same 
or related crafts, and (2) strikes against the intermediate 
employer because of the presence of non-union contractors 
on the job, while Mr. Hcllcrstein, in a carefully written 
paper, “ adds still a third; strikes again.st intermediate em- 
ployers by workers in unrelated crnft.'t. There is reason 
to object to such classification for any purpose other than 
that of mere present description. The better course, it is 
submitted, i.s to indicate the underlying rationale which de- 
termines the secondary as distinguished from the sympathe- 
tic nature of the given strike, rather than to subject the 
secondary strike to the tangential approach of artificial 
classification. Given the connection of product or employ- 
ment and the circumstance that the strikers, if enjoined 
from striking, would thereby be coerced into actively as- 
sisting the primary unfair labor practice, the case presents 
a secondary strike. The inappropnateness of any cla.ssifi- 
cation other than for descriptive purpose is further illus- 
trated by the circumstance that :» strike may be .secondary, 
without having relation to any of the suggested classifica- 
tious. Thus a strike by finishers in protest over the fact 
that their fellow employees had been discharged by their ' 
employer because of the introduction of labor saving ma- 
chinery would be a secondary strike;” to enjoin such a 
strike would thereby coerce the strikers into a.ssistiiig af- 
firmatively extension of the alleged primarj' unfair labor 
practice. 

Eighteen states have thus far most directly pas.sed on 
the validity of the secondary strike. Those are Illinois, 
Maryland, Massachusetts, Michigan, Mis-sonri, New Jersey, 
Ohio, Pennsylvania, Virginia, Washington, Arkansas, Cal- 

17. T-Wn. IaW sad Belatioti* vticre such a Ktrike wm held 
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14, HeI]fT*ti>l«, Seemdar^ Bnj- NTS 4#7 (1920). utipra, iwrtiftn 
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ifornia, Connecticut, Florida, Iowa, Minnesota, New York 
and North Carolina. The latter eight states have held legal 
the secondary strike (where it otherwise is carried on for 
a lawful purpose),*® while the former ten states have out- 
lawed it.” “Organized labor’s right of coercion and com- 


90. ArkanMl. — Meirr y. Sp<>er, 9(i 
Ark 618. 132 SW 988 (1910). 

CdUfoniU. — ParkinBon v. Bldg 
Trade« Oxmcil, 164 Cal .'581, 98 V 
1027 (1908). 

Conaeetictlt. — Cohn A Roth r. 
Brioklayeri) Cnion, 92 Conn 161, 101 
A 669 (1917). 

Florida. — .Ictton Dclke Lumber Co. 
V. Mathor, 53 Fla 969, 43 S .590. 

Iowa.— Smythe N'eoii Sifrn Co. v. 
Looat No. 405, 284 NW 326 (Iowa 
1939 (. 

Hinneiota. — Grant Cnnat. Co. v. 
St. Paul Bld8- Trade* Counril. 136 
Minn 167, 181 XW 520 

New York. — Wilson & Adam* Co 
V. Pearce, 115 Mi»c 428. 237 NY.S SOI, 
240 AD 718. 265 NYS 624, affd 264 
NY 521. 191 NK 54.5 (19.10); Boaaert 
V Dhiiy, 221 NY .142, 117 NE .582. 
Ann Caa 1018D. 601 |1917): .Auburn 
Druyin;^ Co. v. WnrJrll, 227 XY 1, 
124 NE 97, 6 ALU 9(11 (1919) (ex- 
cept where employed in comieilum 
with B gccondary boycott). See alao 
Reardon, Inc. t. Caton. 189 AD 501. 
178 NYS 713 (1019); dpera on Tour 
T. Weber, 268 All 516. 17 NYSfSd) 
144 (1940). The New York law 
Reemo to be that aecondary etrihea 
are valid but only if limited to a 
ainj^e induatry. It ia not clear, how- 
eror, what i« meant by a aingle in- 
duatry. In the Wilaon Ca*c (eupra) 
the Court of Appeal* affirmed the 
holding* of the courts below without 
-opinion, hut the language of the Ap- 
pellate DivUion indleatea the precise 
hoMing In the ca**: "The primary 
pnrpoae of the defendanta (Brother- 
hood of Teamatera, eto.) waa but to 
tndnoe th* omidoyment of unloa 


teamsters, cbaufTeurs and lielpers in 
the transportation of materia)* and 
supplies for use in the erection nf 
buildings upon which iininn mon ueie 
employed Ijoading in tlic svipi'li 
yards and unloading at the points < ; 
construction are included in the tei ni 
‘transportation’ and the trial court 
correctly found that such work wa- 
a necessary part of the eonstruction ” 
Sec also X'. Y. Lumber Trade Ass n 
V. Tjicey. 245 AD 262. 281 NYS 647 
(19.15), alTd w. o. op 269 X\ .5'f. 
199 XE 688 (19.1.1) remittitur am ni 
269 NY 677, 200 XE .54 0919) ee l 
den. 208 I'S 684 .>6 S Ct 954. .*0 1. 
Ed 1104 (19.16). 

North Carolina.— State v Van P. It 
136 XC 63.1. 49 .SE 177 (1964) 

See also .Aeolian Co. i ! I'ii-i 27 
F(2dl 660 (DC SD XY 192s i 2'.' r 
(2d) 679 (CC.A 2. 192.8). 3.> 1.2<l* it 
(DC SD NY 1829). 

Bl, Illinota — IXiringlon v. Ilin.li 
cliff, 219 111 159. 76 NE 47 ilDO.'.i. 
Anderson & Lind 3Ifg. Co. v (Tar 
penters Diet. Co. .108 III 488, 139 XL 
887 (1023); Wilson v Hey, 232 111 
389, 83 NE 928 (HKl.S) 

Maryland. — Bnekiayers I'nion v. 
Ruff, 160 >id 4S.1, 154 A 52. S,1 
ALR 448 (1931); Blandford v 

Duthie, 147 Jld 389, 128 A 13S 
(1926). 

Maasachnsetts.— New England Ce- 
ment Gun Co. V McGivcrn, £18 Ma«s 
198, 105 .XE 895 (1914); Steam 
Lumber Co, v, Howlett, 260 Mass 4.5. 
1ST KE 84 (1927) ; Burnham v. 
Dowd, 217 Mata 381, 104 XE 841 
(1014) j Snow Iron Wniks ▼. Chad- 
wlek. m Maas. SS2 (1817) ; Fkkett 
tr. Wnlah, m Mau liS7, 78 NE 753, 
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pulsion,” it is said in explanation of the rule outlawing the 
secondary strike, “is limited to strikes on persons with 
whom the organization has a trade dispute. . . .” ** In 
Pickett V. Walsh," the court thus stated its reason for 
holding the secondary strike unlawful: “A strike on A, with 
whom the striker has no trade dispute, to compel A to force 
B to yield to the striker’s demands, is an unjustifiable in- 


terference with the right of 

e LRA(XS) 1007, 118 Am St Hep 
872, 7 Ann C«« 638 (1006); Serviw 
Woodhcel Co. \ MRckesy, 199 XE 
600 (Mass) ; Arin»tr<iii» Cork 4 In- 
sulator Co. V. Vl'alsh, 276 Mann 283. 
177 NE 2 (1031). 

Michigan. -Keck v. Rwy. Tenm- 
stem Union. 118 Mieh 197. 77 N'V 
13. 42 1.RA 407, 74 Am St Rop 421 
(1898). 

Hiasonri. — Lolise Patent Door Co. 
T. Fuelle, 216 .Mo 421, 114 S\V 997, 
22 UU(XS) 607, 128 Am St Rep 
402 (1908, 

Kew Jersey.— Booth 4 Bros r 
Burgess, 82 N,1 Eq 181, 65 A 226 
(1900). 

Ohio. — Moores t Brirklayers 
Union, 10 Ohio Dec 64.5 |18S9). 

Paonsylvaaia. — Purria ». LocjiI Xo. 
BOO, 214 P 348. 63 A OS.'i (1906): 
United Brotherhood of Carpenters 4 
Joiners, 274 Pa St 34S. 63 A 683 
(1006). 

Virginia. — Criunpa Caae, 84 Va 927, 
6 BK 680 (1888). 

Washingtoo. — Pacific Typesetting 
Ca ». IntT Typo- I'nion, 123 Wash 
27S, 216 p 338 (1923); United Union 
T. Dave Ik-ek, 100 Wash Deo 412. 93 
P(ad) 772 {I9.19). 

Sm also the following federal esses 
hoiding the secondary strike illegal 
beeanaa violative «f the Hherman 
4»ti-Tnwt Art: Dnpleic Printing 
Prew 0». ▼. Decring, 284 US 443, 
41 8 a 172, 03 L Ed 349. 16 ALB 
,1^ (1921) $ Bedford Cttt Stone Co. 

JonriwyiMfi Stone CntUn Am'*, 
' 80 d 


A to pursue his calling as he 

274 U.S ;i7. 47 S Ct 622. 71 L Ed 
916 (1927): Irving v. Neal, 209 K 
471 (DC SD .KY 191.1)-, United States 
V. Brims, 272 US -MO. 47 S Ct 169, 
71 L Ed 403 (1926); Gill Engrating 
V. Doerr, 214 F 111 (DC .SD XY 
1914); Decoratiie Slone Co. v Bui)d 
ing Trades Council, 18 F(2dl 33.3 (DC 
.SD XY 1927); Irving v Carpenters 
I'nion. 180 F H«6 iCC .SD XY 1910). 
See also Int’l Brolhcrhrmd v Western 
Union Tel Co 6 F(2d) 444 (CCA 7. 
192.'.) 

Kilt see Diamond Full Fashioned 
Hosier) Co v l.cader, 20 K Supp 
467 dX" ED Pa 19.37) anil UMcritig 
V .Mo. nil. 71 F(2di 2H4 (CCA 2, 
1934) <-ert den 293 CS 69.3, .33 S Ct 
110, 79 L Ed 668 119.34;, holding a 
aeeondary strike a 'labor dispute- 
witliin the piirMew of the Xorns Act 
and hence iinenioinaUc in tlie ab 
settee of a showing of pre-conditixns 
set forth In the Xorrta Act to the 
granting of labor injunctions See 
nlao Aeolian Co v. Fischer, 27 F(2d) 
660 (DC SD .\'Y, 192H), 29 F(2d) 
679 (CCA 2, 1928), 38 F(2d) 34 (DC 
SD XY 1029) . Iron Molders l.'nion 
V. Allis Chalmers Co. 166 F 43, 20 
LRA(X8) S15, 91 CCA 631 (CCA 7. 
1908). 

IS. Bricklayers’ Union v. KulT. 160 
Md 483, 164 A 52, 83 ALR 448 
(1831). 

IS. 1B2 Msm 587. 78 XE 783. 8 
UU(NS) 1007, 116 Am St Rep 272. 
T A*B Cm 638 (1906). 
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thinks best.” It would seem lo^cally, that those states 
which purport to recognize an absolute right to strike** 
(Alabama, Arizona, California, Florida, Illinois, Kentucky, 
Maryland, Minnesota, Missouri, New Jersey, Oklahoma, 
Texas, Virginia and Washington) should likemse all of 
them permit the secondary strike. That logic is not a trust- 
worthy guide to the future, however, is illustrated by the 
rules in Illinois, Maryland, Virginia and Washington, 
which, thongh purporting to recognize an absolute right to 
strike irrespective of motive or purpose, condemn the sec- 
ondary strike. In Bricklayers’ Union v. Ruff,** for ex- 
ample, the court stated in clearest terms labor’s absolute 
right to strike. “It seems now definitely settled,” said the 
court in that case, “that workingmen have the undoubted 
right to . . . peaceably strike or quit work, without lia- 
bility, in cases where there is no contract of employment to 
the contrary; that what is a legal right of an individual 
does not become illegal simply because done in combination 
with others by concerted action. ... To enforce the op- 
posite view would lead to the establishment of involuntary 
sen’itude.” Nevertheless when the union argued that it had 
a right to engage in a secondary strike because “the union 
employees of the plaintiff had the right to quit work with- 
out assigning any reason or being liable for any loss flow- 
ing from such action,” the court replied that “while this is 
an ingenious argument, wo do not think the position taken 
is tenable,” and the court proceeded to hold the secondary 
strike illegal. 

Section 104. The Sympathetic Strike. 

The nature of the sympathetic strike has been set forth 
above, in distinguishing it from the primary and general 
strike.** Although the analytical remarks there made would 
seem but to'follow the lines of natural demarcation, what- 
ever authority there is on the sympathetic strike confuses 

M. See, for a diacneeion of the mpre. section 14. 

viewpoint that the right to strike or U. 160 Md 483, 164 A 62, 83 ALR 
to engage in a primary peaceful boy- 448 (1831). 
oott ought to be held an absolute M, Supra, section 104. 
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it •with the secondary strike. Thus in Fred S. Hall’s book 
on “Sympathetic Strikes and Sympathetic Lockouts ” 
sympathetic strikes are classified as follows : 

“Class I — Where the sympathetic strikers are in the 
service of the same employer. 

“Class II — Wliere the svTnpathetic strikers are in the 
service of employers who do business with the offender. 

1. Sell froods or services to them. 

2. Buy goods or services from them. 

“Class III — Where the S 3 ?mpathetie strikers are in the 
service of employers who compete with the offender. 

“Class n’ — Where the sympathetic strikers are in the 
6er\uce of employers who cooperate with the offender. 

“Class V — "iVliore the sjunpathetic strikers are in the 
service of employer-s who have no relation to the offender.” 

The difficulty with the above classification is that classes 
I and II and possibly IV are at most, secondary strike*. 
Class I may constitute a primary strike, as where the em- 
ployees of A strike because X, one of the employees, has 
been di.scharged for union sympathy or agitation. For this 
reason, the statistics tabulated in Hairs book relating to 
the prevalence of the sympathetic strike in the United 
States cannot be accepted as trustworthy. The same must 
be said of John A. Pitch’s statement in the Encyclopaedia 
of the Social Science.s,** that “sympathetic strikes amount- 
ed to 2 per cent of all labor disputes in the United States 
from 1916 to 1932, and to less than 1 per cent from 1881 to 
1905,” since no precise statement is made in definition of 
the sympathetic .strike. 

The cases reflect the confusion of definition. In Oakes 
on Organized Labor and Industrial Conflicts, it is stated,** 
thai£“a sympathetic strike — that is, one in which the strik- 
ing employees have no demands or grievances of their own, 
, bnt strike for the purpose of directly or indirectly aiding 
I others, have no direct relation to the advancement of the 
t interests of the strikers — is an unjustifiable invasion of 

tr. (ItMS) St p. H. Xitla "Strikes sod Loekmits,” 

, M. «M 7 . of Um S«c. Sd. 421, « (IMS) ssetion 290. 

iiTstiw] 



Stbikbs, Pioketiim and Botcottino § 104 

the rights of the employer.’O Many cases are cited in sup- 
port of the alleged rule of law. An examination of the 
oases cited, however, reveals tliat not a single case involves 
a sympathetic strike, being concerned, in some cases, with 
a primary strike, and in others with a secondary strike. 
Illustrative is Lehigh Structural Steel Co. v. Atlantic 
Smelting Works," cited by Oakes, where the court paid 
obiter tribute to the strike “in sympathy with the endeavors 
qf their . . . brethren and to advance the common cause 
of organized labor.” But the decision of the court went 
against the workers. The case involved a strike by the 
employees of a contractor in New Jersey, upon the ground 
of unfair labor practices by the same employer on a differ- 
ent job in New York. The New Jersey employees were 
members of the same union, although of a different local, 
as the New York employees. There was in existence a con- 
tract between the union and the employers’ association. 
The case may therefore be viewed as a primary strike, hav- 
ing been instituted by the same union again.st the same em- 
ployer in accord with the machinery of a collective bar- 
gaining agreement." The court held the strike bad because 
it sought to achieve the closed shop. 

What has been said above may be said with equal truth 
of an American Law Report*^ note, which purports to deal 
witli “sympathetic strikes.” ** None of the cases cited, up- 
on examination, deni with sjunpathetic strikes. Illustra- 


M. 92 HJ Eq m, 111 A 378 
(1920). 

ai. See Newerlc Ladder Co, r. 
Furniture Worker* Union, 125 NJ 
Eq 99. 4 A(2d) 49 (1939). 

M. 89 ALR 488 (1933). The defl- 
nitioD of a ayinpathette etrike «et 
forth in the beginning of the annota- 
tion, however, ra excellently coiieeived 
and clMrly stated: “Thia annota- 
tion is limited to a eonaideration of 
tha validltr of aympathetle atrikei, 
ia, atrtkea In whieh the atrik- 
lag emidoyees have no demaoda or 


grievance* of their own, but atrike 
for I be purpose of indirectly aiding 
others, having no direct relation to 
the adiancement of the interests of 
the strikers; and in no wise involves 
such questions as that of the right 
of a union to refuse to work on ma- 
terials produced or transported by 
nonunion labor ... or its right 
to refuse to handle goods manufoc- 
tored or sold by a third parson with 
whom the union is ia dispute, or the 
refusal to work on a job on which 
a person with whom the union is in 
disputa is a contraetoiw » , 
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tive is Padfic Typesetting Co. v. International Typograph- 
ical Union,** where the court held that a labor union which, 
to aid its strikes against enaployers with which it has a con- 
troversy, calls out employees of a neutral with whom it has 
no controversy, except that he is furnishing supplies to the 
employers under pre-existing contracts, is liable in dam- 
ages for the injuries thereby inflicted. Here it seems, was 
a clear case of a secondary strike. In Billing Case Law, it 
is frankly stated that, “With respect to sympathetic strikes, 
the paucity of authority prevents a statement of what 
might be regarded to be the consensus of opinion as to their 
legality.” ** 

Section 105. The General Strike. 

There can be no such thing as disscussion about “the 
state of the law” wntb respect to the general strike. One 
might as well discuss the legality of revolution. general 
strike is an action of treason when involved in failure, while 
as a successful insurrection it creates its own legality.^Tho 
Jacobin Club became the government of Prance, while the 
Paris Commune terminated its existence at the hands of 
rifle squad.s. fWe are more likely to find a history of the 
general strike in the rise and fall of governments, and in 
martial law liooks than in judicial decisions.) 

The most comprehensive historical study of the general 
strike is that contained in Wilfrid Harris Crook’s book, 
“The General Strike — A Study of Labor’s Trape Weapon 
in Theorj- and Practice.”** is here pointed out that the 
general strike admit.s of a threefold classification:** “There 
is the political general .strike, with tlie aim of exacting some 
definite concession from the existing goveniraeiit, such as 
the demand for universal suffrage in the Belgian general 
strikes, or more rarely for the purpose of upholding {he 
BiisUng government against a would-be usurper, as in the 
Glennan strike against the Kapp-Pntscli in 1920. The 
economic strike is perhaps the most common form, at least 
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at the beginning of the strike, and is exemplified by the 
Swedish Strike of 1909.^ The revolutionary general strike, 
aiming at the definite overthrow of the existing government 
or industrial system, may l>e revolutionary in its purpose 
from the very start, or it may develop in countries where 
labor has not been long or intensiv’ely organized, or where 
influential leaders are largely syndicalist or anarchist in 
viewpoint, such as Russia in 1905, Spain or Italy.” U 

Two drives, and not merely one, have given life to the 
general strike. The first has exerted its influence “when 
in moments of desperate protests the w'orkers feel that 
other avenues of appeal have been deliberately blocked or 
destroyed.”" Russia’s revolution of 1905 was the conse- 
quence of such a general strike. The return to unbridled 
individualism after the World War occasioned general 
strikes in Winnipeg, Canada, and in Seattle, Washington, 
both in the year 1919. 

The second drive is identified with the revolutionary 
philni^ophy of anaroho-sjTidicalism. “Direct Action” was 
a plank in an edifice of thinking which argued that political 
pressure i.s ineffective to achieve a workers’ world. Sorel, 
in his “Reflexions sur la Violence” reasoned that the gen- 
eral strike wa.s the .successful termination of workers’ ef- 
forts at taking over the .social order. An excellent explana- 
tion of syndicnlisro as expounded by its leading exponent, 
Georges Sorel, has been madi* by Carmen Haider in her 
book “Capital and Labor Cnder Fasei.sm:”*' “Sorel at- 
tempted to tran.sfer the labor problem from the field of 
polities into thut of pure economics. Denouncing the pres- 
ent social order a.s unjust and regarding the laborer as de- 
prived of his fair .share by the profiteering employer, Sorel 
advocated the reorganization of society in f.avor of the wage 
earner. The workers of a given enterprise or a given trade 
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should unite unto one syndicate and this executiTe organ* 
rendered powerful by the rigid djiscipline of its meml^rs* 
should by aggressive tactics push the employer back, step 
by step, while the central syndicate organizations should 
counteract the policies of the united employers. The em- 
ployers, gradually deprived of all means of production, 
would finally surrender legal ownership of them to the unit- 
ed employees. The wage-earners would thus become the 
sole producing force of the population, and therefore ex- 
clusively entitled to represent it. The state, which in its 
democratic and liberali.stic form is an organ of control in 
the hands of the bourgeois class, should simultaneously be 
eliminated and replaced by the union of all workers. To 
attain this end, the workers and their leaders should neg- 
lect no opportunity to weaken the property -holding class 
by revolutionary action.” Sorel seemed to assume that 
employers would sit back idly while the workers* syndicalist 
schemes of destruction were being carried on. 

In two ca.scs. one in i\merica. and the other in England, 
courts have been mot with the problem of construing the 
words “general strike” as employed in given contracts. In 
Weber v. Collins** the contract, which was one to erect a 
building, contained a clause excu.sing delay caused by a 
general strike. It appeared that the opf'rators of the. plan- 
ing mills in the City of St. Loui.s struck against all of the 
28 mills in that city. It does not appear from the case 
whether the operators were members of a .single union, 
nor does it appear for what purpose they struck. The 
strike was held a “general strike” within the meaning of 
the contract. The case is not one defining the meaning of 
the words “general strike” but is one which merely inter- 
prets the meaning of certain words used in connection with 
a particular contract. In the English case,*® the holding* 
was to like effeet in connection with a set of facts relating 
to a charter pafty similar to that involved in the American 
case, except that it appeared that some of the workmen did 
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not join in the strike. The court nevertheless held the 
strike to be a general strike, reasoning, according to a re- 
port of the case, as follows : “Lord Justice Vaughan Wil- 
liams said that the first question was whether there was a 
‘general strike’ within the clause of the charter party. Tie 
did not think that ‘general’ was u.scd in opposition to ‘par- 
tial’ and, therefore, he did not think that it could be said 
that there was not a general strike merely because some as 
distinguished from all of the men were on strike. He 
thought thatfp strike was a general strike if it was not what 
he would call a particular strike. By a particular strike he 
understood a strike either by an individual workman or by 
a particular body of workmen working for a particular 
master. But if there was a strike against all the masters, 
and if that strike was taken part in by the workmen ir- 
raspectivre of the masters for whom they were working that 
amounted to a general strike.” 3 ^ 

Section 106. The Sit-Down Strike. 

The early months of the j'ear 1937 precipitated upon 
America a distinctly new type of legal problem — that of 
the sit-down strike.** The sit-down strike has been defined 
as occurring “whenever a group of eunployees or others in- 
terested in obtaihing a certain objective in a particular 
busines.s forcibly take over pos--essiou of the property of 
such business, establish them.sclvcs Avithin the plant, stop 
its production and refuse access to the oA^icrs or to the 
others desiring to work.”** Issue is taken with the above 
definition, however, insofar as it explains the sit-doAAm 
strike in terms of tohinff ortr of possession on the part of 
the employee.H. The genuine .sit-down strike involves rather 
the remainitig in possession by employees. C The sit-down 
strike should more accurately be defined as a strike in the 
traditional sense, to which i.s added the elonient of^^spass 
by the strikers upon the property of the employer.^ The dis- 
tinction here made condemns the so-called sit-down strike in 
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the case of Apex Hosiery Co- v. Leader," as nothing more 
than a case of unlawful entry, since there the participants 
in the alleged sit-down strike were not mainly the em- 
ployees of the factory but outside union members who came 
in after the strike was called. 

The cases, both federal and state, have uniformly out- 
lawed the sit-down strike," and whatever statutory enact- 
ment there is on tlie subject condemns it." The final word 
outlawing sit-dowTi strikes has been written by the United 
States Supreme Court in National Labor Relations Board 
V. Fansteel Metallurgical Corporation." It appeared that 
the National Labor Relations Board" had ordered rein- 
statement of striking employees, including tliose engaged in 
a sit-doYTi strike, upon the ground that their discharge and 
the strike \cere the direct consequences of unfair labor prac- 
tices committed by the employer in that it had coerced and 
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interfered with its employees in connection with their right 
to organize, and had refused to recognize for purposes of 
collective bargaining the union which represented an ap- 
propriate majority of employees.** The facts indicated, 
moreover, that the employer had reemployed some of those 
engaged in the sit-down strike, while refusing to employ 
others. The Circuit Court of Appeals** set aside the Board’s 
order, and on appeal to the United States Supreme Court 
the holding of the Circuit Court wa.s affirmed. The High 
Court held the sit-down strike to be “illegal seizure” of the 
employer’s property, and a “resort to force and violence in 
defiance of the law of the land.”** It has, however, been 
held that a sit-down strike in connection with a plant sit- 
uated wholly intra.state is not a restraint upon interstate 
commerce within the meaning of the Sherman Anti-trust 
Act, notwithstanding that the goods manufactured in the 
plant were largely shipped outside the state, and that there 
was interference not only with the manufacture of goods 
but also with the shipment in interstate commerce of the 
goods also manufactured and ready for sale, where the sit- 
down strike is not part of a plan to affect competition or 
union conditions in more than one state.*’ 

It is to be hoped that the Pansteel decision has placed a 
quietus upon further indulgence by labor in the sit-down 
strike. The case marks what is hoped to be the end of an 
unfortunate chapter in the history of American labor ac- 
tivity. The breakdown of union discipline which was one 
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of the consequences of tlie sit-down strike probably occa- 
sioned a feeling of g^ratitude on the part of labor leaders 
themselves when the sit-down strike was outlawed. There 
is danger, however, in viewing the sit-down strike solely as 
the reflection of lawless labor leadership. The causes 6f 
its emergence are deeper. Indeed, labor has contended that 
capital and labor share equal responsibility for its rise and 
development. No analysis of the sit-down strike can claim 
a broad view of the subject, says labor, without a full meas- 
ure of consideration of the infamous Mohawk Valley meth- 
ods used by Bemington-Rand to break strikes, nor to the 
facts elicited in the recent Raud-Bergoff trial under the 
Byrnes Act.** The sit-down strike, it is continued, placed 
open responsibility for rnthlessness and violence upon law 
violating employers. It does not entirely lead to solution 
of the problem raised by the sit-down strike to view with 
alarm its conse(iuences as the results of labor gone mad, 
or acting naughty in a methodical way. The anarchy of 
law which resulted from unlawful employer ntilization of 
instruments of violence and chicanery in disregard of law 
needed the sit-down strike as an effective counterpoise. The 
social circumstances which occasioned statutes, both state 
and federal,*® aimed at curbing employer use of violence 
to break strikes must l>e considered if the causes of the sit- 
down strike are to be adequately understood. As early as 
1912, the Commission on Industrial Relations created by 
Act of Congress in 1912 foresaw the necessity for the 
enactment of legislation similar to the provisions now con- 
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tained in the National Labor Relations Act. CommGnting 
upon the violence and bloodshed which characterized in- 
dustrial disputes of the time, the commission argued that 
strengthening of labor organization was necessary to the 
achievement of industrial peace, and to that end depre- 
cated the then current practice by employers of “(a) re- 
fusal to permit employees to become members of labor or- 
ganizations, and (b) refusal to meet or confer with the au- 
thorized representatives of employees.” So also in 1915, 
the United States Commissions on Industrial Relations ad- 
vocated in the interest of peace and social justice, (1) 
rigid supervision over private detective agencies; (2) pro- 
hibition of the use of armed guards, and (3) clarifying the 
powers of militiamen in cases involving industrial disputes. 
It is no coincidence that statistics show a precipitate drop in 
the prevalence of sit-doim strikes immediately upon valida- 
tion by the United States Supreme Court of the National 
Labor Relations Act.** Indeed, our highest court has stated 
that “expc’riencc has abundantly demonstrated that the rec- 
ognition of the right of employees to self-organization and 
to have representatives of their own choosing for the pur- 
pose of collective bargaining is often an essential condition 
of industrial peace.” ** 

Section 107. Effect of Strikes upon Performance of Con- 
tracts. 

Strikes in connection with the performance of contracts 
raise two main problems: first, whether the strike clause 
contained in the particular contract is broad enough to cov- 
er the particular strike, or, to put the matter in another 
way, whether the given strike is of a kind as is contemplated 
by the terms of the strike clause. This involves a problem 
of interpretation, and is not within the purview of this 
work.** Second, whether a strike is such impossibility as 

S4. 8«e N. T. Tint*, Wedne»aay. Steel Corp. 301 US 1, 67 S Ct 815, 
April IStli, ldB0~Sp€ecb of Hon. 81 L Bd 583. 108 APR 1362 il037). 
Rotkert F. WA^ner. before the Senate 68. See Williatoo oD Contracte 
Committee on lAbor end Educetion. (Rer. Ed.) eection lOdft.' 

n. T. Jone^ A Lenghlin 


SIS 



§ 107 Labor Disptttbs and Collective Barqainino 

discharges the contract, further performance of which is 
rendered impossible by the strike. It is the general rule at 
common law that the obligation to perform is not vitiated 
or even affected by a strike.®’ In some easels, however, it is 
said that the question depends upon whetlioi- the strike was 
caused by the unreasonable position of the employer.** 
Professor Williston is of the view that “In the light of the 
present trend of the law governing impossibility there 
seems no reason why strikes should not be deemed an excuse 
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smned as essential by the parties to the contract.” ** 

It has been held in some cases that, where the contract 
does not provide for a definite time for performance, delays 
caused by strikes may be considered in determining 
whether performance has been made within a reasonable 
time.** 


Section 108. Threat to Strike. 

t-Because persons have an “absolute right to threaten to 
do what they have the right to do” ** it is generally held that 
the legality of a threat to strike depends upon the legality 
of the strike which is threatened." Nevertheless, it has 
sometimes been said that a threat to strike is illegal, with- 
out regard for the question whether the strike, if called pur- 
.suant to the threat, would be legal." The Bostatement of 
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Torts ** thus stated the rule which logical reasoning would 
seem to hold proper: “Whenever . . . workers are 
privileged to engage in specified concerted action for an 
object, they are also privileged to threaten to engage in that 
action for that object.”^ * " 
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Sections 109. Definitions and Distinctions. 

C Picketing is the marching to and fro before the premises 
of an establishment involved in a dispute, generally accom- 
panied by the carrying and display of a sign, placard or 
banner bearing statements in connection with the disputeiP 
The dispute is usually a labor dispute but picketing has 
quite often been carried on in connection with non-labor 
disputes.' The definition of picketing which has been 
stated is intended to present the activity of picketing in 
broadest terms, so as thereby to lay the foundation for 
necessary distinctions which help to explain many of the 
cases otherwise instinct with confusion. Recent cases, both 
of the United States Supreme Court,* and of state courts,* 
holding anti-picketing statutes or ordinances unconstitu- 
tional partly because of the vague and wide definitions of 
the word “picketing” therein contained reveal the necessity 
for re-examination of the several factors involved in the 
practice of picketing. 

Four notions in connection with picketing must be dis- 
gnished each from the others. The first is the nature of 
picketing which, in turn, is divisible into physical nature on 
the one hand, and legal nature on the other. The second 
is the function or functions of picketing, while the third is 
the purpose sought to be served by the practice of picketing. 
The fourth is the manner in which the picketing is exer- 
cised, including therein the number of pickets and the 
methods employed in picketing. 

By the physical nature of picketing it is meant to convey 
the actual physical doings in connection with the practice 

1. Bee infra, aeekkm 134. (1040). 

a Carbon y. Califonila, 310 US S. Re Harder, 8 Cal App(fid) 183, 
lOff. 80 S Ot 748, 84 L £d 1104 40 P(8d) 304 (1038); Dimer ▼. Walsa. 

(1»40); Tlioniliin y. Abibama, 310 IK 8W(3d) 0K (M« 1838). 
l)'8ffi.(!08Ca73«.841.£d 1908 
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of picketing. A child, wholly unaware of the sociological, 
legal and economic background against which the practice 
of picketing is carried on, sees simply a man or woman 
marching to and fro before given premises, factory or 
plant, carrying a banner. It is in terms of such practice 
that the word “picket” should be limited, and as so limited, 
defined.* 

The legal nature, as distingui-shed from the physical na- 
ture of picketing, is meant to convey the source of legal 
.iustification involved in the exercise of picketing. If 
picketing is the exertion of economic pressure, it is prima 
facie illegal and must justify its exercise in each case. If, 
on the other hand, picketing is simply the exercise of the 
right to free speech, he who assails its practice bears the 
burden of demonstrating its illegality. For similar rea- 
sons, legislation designed to limit or qualify the right to 
picket carries the heavy burden of proving the existence of 
a clear and pre.sent danger, under our constitutional law, 
to justify the given enactment. 

Having thus disposed of the nature of picketing, consid- 
eration will now be given to its function. Picketing may 
have as its function the ascertaining of the identity of non- 
cooperating workers or of patrons who continue to give 
their business to the employer involved in the dispute. 
Again, its function may be simply to apprise the public of 
the existence of a dispute or still, again, to bolster the mor- 


i. C/f Evant v. lletail Clerk* 
Union, — (Ct. Com. FU, Fairfield 
Co, Ohio 1040), which involved pick- 
eting of a store owned by partner* 
operating the atore without em- 
ployee*, the purpose of the picketinR 
being to compel the pIsintiiT*, part- 
ner*, to obaerve uniform closing hours 
on Tlivraday* and Sunday*. The court, 
after tdentifying picketing with the 
exercise of the right to free speech 
<see infra, sections 135-140 for a dis- 
cueston of the identification) held the 
}4cketittg legal, but required the pick- 
et* to tnverM the entire hlock in 

[1 Teller]— «1 


which the store wst located, and not 
to loiter in the immediate neighbor- 
hood of the piaintiffs’ establishment. 
Whatever else it might he called, it 
would seem clear that the activity 
permitted to be carried on by the 
court was not “picketing," since 
picketing involve* "loitertng" In 
front of the premises of the estab- 
lishment picketed, without any ob- 
ligation or privilege on the part of 
the pickets to trarerse the entire 
bloek in which the premiM* of the 
person picketed are sttnnted. 

ast 
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ale of the -workingmen involved in the dispute. The Bestate* 
ment of Torts has thus tabulated some of the several fnnc- 
tions performed by the practice of picketing : • C'Tickets 
stationed at the place of business involved in the dispute 
.may observe it to see the extent of operations and the per- 
sons who come there for business. They may also by 
■word of moutl), or signs or placards, seek to dissuade -work- 
ers and others from entering the plant for purposes of busi- 
ness or from otherwise doing business with the employer. 
Their mere presence at the plant may be Sufficient notice 
to persons interested that the plant is involved in a labor 
dispute. Picketing may also be a means of maintaining the 
morale of the workers involved in the dispute, and of ex- 
hibiting to others their unity and determination. Rumors 
that the workers’ morale is weakening, that their ranks are 
suffering serious detections, and that the strike is being 
abandoned in favor of a return to work may bring defeat 
to the workers’ cause and are sometimes oircmlated for that 
very purpose. Picketing may dispel such rumors.” 3 

The purpose of picketing, as distinguished from its na- 
ture, functions and the manner of its being carried on, 
involves a well-settled notion, the counterparts of which 
are found in the law governing strikes and boycotts. C The 
purpose of picketing is the ultimate object thereof, such as 
to obtain higher wages, or less hours of employment, or the 
closed shop.^' 

The manner in which picketing is carried on often in- 
volves the practice in illegality, even in juritjdictions which 
recognize the lawfulness of peaceful picketiiig for a lawful 
purpose. In Mile. Reif v. Randan,* for illustration, it ap- 
peared that picketing of a beauty parlor wag carried on in 
the following - manner ; “on at least one occasion a so- 
called picket masqueraded, the plaintiff saying as a gorilla, 
the defendant admits as a monkey, and paraded in front of 
the plaintiff’s establishment, and it is charged that this 
gorilla, going Oirongb the antics of bis ancestors, carried a 

•..Beet., Tortt (ISSS), SeetJos S. IM IftM M 7 , } KYS(9d} Sll 
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sign ‘I was once a beautiful woman’ while a fellow picket 
shouted ‘don’t patronize Mile. Eeif; this is what happens 
if you patronize this place.’ ” 
iJach of the distinctions above noted are important be- 
cause legal consequences are affected. In jurisdictions 
which prohibit picketing in the absence of a strike, or under 
anti-picketing statutes or ordinances, or in connection with 
disputes wherein labor’s given purpose does not permit of 
the practice of picketing under the law of the gfiven juris- 
diction, it becomes important to determine whether the giv- 
en activity carried on constitutes picketing, so as to be 
illegal, or whether, on the other hand, it is something else 
(whether legal or illegal), or, finally, whether it is simply 
the exercise of an unobjectionable right to persuade or of 
the right to free speech.'' In People v, Armentrout,* strik- 
ers stood in front of the theatre struck against, reading and 
shouting large headlines of a newspaper which denounced 
the theatre as unfair to organized labor. They were con- 
victed by the court below under an anti-picketing ordinance. 
Upon appeal it was contended that the strikers were sim- 
ply exercising the right to free speech. The court, however, 
drew a distinction between reading and shouting of the 
headlines in connection with the sale of the new'spaper, 
and similar reading and shouting intended to achieve the 
results denounced in the ordinance under cover of sale of 
a newspaper which was, in fact, not offered for sale or sold. 
The conviction w'as sustained because it appeared that the 
newspaper was not offered for sale or sold but was. on 
the contrary, simply used as a cloak to picket the premises 
of the theatre involved in the labor dispute. Similarly in 


7. Sinnvti mm th« question is 
raised in connection arith proceodinjs* 
to pimiMh Uie violation ot an injunc- 
tion order against picketing It has 
been held that such an order nm; be 
violated one standing silently be- 
fore the prsmisea ol an establish- 
ment involved in a dlspnte, though 
be says nothing to tbe workingmen 
paseiag, and makes no attempt to in- 
terfere with their tngreea or egress. 


Re Longell. 178 Mich SOS, 144 NW 
841, 60 I.R,4(NS) -112 (1014). In 
Roesch Enamel Range Co. v. Carbine, 
247 lii App 248 (1928), an onti-piek- 
eting Injunction was held violated by 
traliing an antomobilc carrying 
workingmen returning from work, by 
stopping it and assaulting one of the 
workingmen. 

S. 118 Cal App 281, I P(2d) SS6 
(1031). 


SC8 



§ 109 Labor Disputes akd Collective Baboaikiko 

Blumauer v. Portland Moving Picture Machine Operators 
Protective Union,* the court enjoined further shouting of 
the headlines of a newspaper in connection with the picket- 
ing of a theatre involved in a labor dispute. “These head- 
lines,” said the court, “the pickets display and call ont so 
loudly that the patrons inside of the theatre could hear as 
well as those who were entering or leaving the building. 
It does not appear tlmt there was any real effort to sell the 
papers.” 

A wide view of picketing was taken in Crouch v. Central 
Labor Council.*® There picketing had been en.joincd be- 
cause carried on in the absence of a strike. Thereupon a 
woman commenced to parade in front of the plaintiff’s 
business holding a copy of the“Oregon Labor Press” in her 
bands and displaying it to passersby. Under her arm and 
is her pseket she carried other copies of the paper, offering 
to sell it to the public; in some instances she gave the paper 
away. She uttered no word.s other than “Oregon Labor 
Press.” Headlines of the paper dealt with the plaintiff’s 
labor practices. The court held this to constitute picketing, 
saying: “If the acts of defendants complained of were 
not picketing in the technical sense, it was designed to ac- 
complish the same purpose for which picketing is used 
In substance, it was the same as picketing.” It has been 
held that picketing includes interviewing employees on the 
street or at home.** 

A narrow view of picketing, on the other hand, was taken 
in New Hostess Ice Cream Company v. Milwaukee Building 
& Construction Trades Council,** where the employer 
sought to enjoin the particular labor activity carried on be- 
cause none of the employer’s employees were members of 
the defendant union nor did they have any dispute with the 
^ployer. Under the Wisconsin Anti-Injunction Act, a 
**labor dispute,’’ the existence of which is necessary to in- 
sulate such activities as picketing from injunctive relief ex- 

t. 141 Or 399, 17 P(M) 1115 IL SUte t. Per.onrtt, 114 K«n. 
(19S3>. S80, see p «8o dm). 

M, U4 Or SUt,S93 V 799, 83 ALR U. — Wto — , — NW ~ (1940). 
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cept in accordance with the Act, is defined to mean “any con- 
troversy between an employer and the majority of his em- 
ployees in a collective bargaining unit coneerning the right 
or process or details of collective bargaining or the desig- 
nation of representatives. Any organization with which 
either the employer or such majority is affiliated may be 
considered a party to the labor dispute. . . The em- 
ployer contended that the defendant’s activity constituted 
j)ieketing, and was hence enjoinahle. The union, on the 
other hand, contended that they were simply advertising 
the existence of the controversy in a manner to invoke the 
right to free speech. The facts were that the union adver- 
tised over the radio that the employer was “unfair,” and 
also marched around the town, in the vicinity but not in 
front of the establishment which sold the plaintiff’s product. 
In isolated instances, bannering was engaged in before the 
promises of the stores handling the plaintifTs products. 
Under these circumstances, the Court held against the 
plaintiff upon the ground that no picketing but simply exer- 
cise of the general right to free speech was being carried 
on. As to the isolated acts of picketing, the court said they 
called for application of the maxim dc minimis non curat 
lex. The ease Avas colored by the plaintifT.^ breach of a 
union contract with another A. F. L. union, and the court’s 
consequent view of the plaintiff's conduct as inequitable. 

In Thompson v. Delicatessen Workers Union,” it was 
held that the Astribution of handbills and the car- 
rying of signs near but not in front of the plain- 
tiff’s premises could not be enjoined, thougii the plaintiff 
had terminated the strike by filling the strikers’ places even 
though, under tlie New Jersey low, picketing was illegal 
in the absence of a strike and the right to picket ceased 
upon the employer’s terminating the strike by filling the 
strikers’ places.” The acth'ity of distributing handbills 

18. 8 A(Sd) 13S (NJ Eq 1839) New JeriMiy, tlie iifrht to picket, ac- 

li. This doea not. aecording to one eordinfc to McPherson Hotel Co. v. 
e#«e, appear to be the present New Smith, 127 NJ Eq 187, 12 A (2d) 
Jersey law. Although picketing U 136 (1940) to' not lost simply by the 
illegal in the absenee ol a strike in employer'a reptoeing tlie strikers 
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and oaTr 3 ring signs near but not in front of the plaintiffs 
premises, said the court, did not constitute picketing, Snd 
the fact that some of the plaintiff’s customers were given 
the handbills was held to be “merely accidental." The rea- 
soning of the court was as follows : “The present activity 
of defendant is in no sense picketing, as that terms is need 
in our decisions. The agents of the union do not use the 
street in front of complainant’s store and they are unable 
to press themselves especially on the attention of complain- 
ant’s employees or of people about to enter the restaurant. 
The situation would be different if Market Street were a 
country lane so that the union agents at the corner of 
Broad Street could watch who enter or leave the restau- 
rant . . . but in the crowd of people on the streets, 
this is impossible. If a handbill be given to a person who 
sometimes goes to complainant’s restaurant it is merely ac- 
cidental. Complainant is no more injured than if defend- 
ant inserted an advertisement in a newspaper.” In Green 
V. Samnelson,** picketing wa.s enjoined where carried on by 
negroes for the pnrpo.se of securing the employment by the 
employer picketed of negro employees instead of white em- 
ployees. The court nevertheless permitted the organiza- 
tion which had theretofore carried on the picketing to make 
speeches concerning the controversy in the vicinity of the 
employer’s premises. 

Distinctions have also been drawn by different courts be- 
tween “picketing,” a.ssumed to be illegal, ^nd (1) “patrol- 
ling,” and (2) the use of “missionaries,” assumed to be 
legal. Sterling Chain Theatres v. Central Labor Council** 
illustrates the permissibility of the “patrol” which was 
held legal provided the patrollers carried on at a distance 
more than 100 feet away from the place patrolled.” 
American Steel Foundries v. Tri City Central Trades 

with other ewpIoyeM, where the IS. 1S6 WMh 817, 883 P 1081 
binirifMM (lore not retnrn «» nttrni*l. (1030). 

Sm htlra, «eetii>n» 110. 120 17. To Ktmibir eUeet Loeni Xo. 

iai88 M<t 481, 178 A 100, 86 313 r. Stntluki^ 186 Arte 80, SOS 

460 (1818). 
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Oonncil,” originated the notion of the allowable employ- 
ment of “missionaries,” by which was meant in that case the 
stationing of a single person before each large entrance of 
the employer’s factory. 

It has been indicated in one case that where the placards 
employed by the person advertising the existence of the dis- 
pute do not mention the name of the persons against whom 
the labor union directs its propaganda, the situation is not 
one involving picketing, even though the complainant is 
the only person against whom the propaganda could pos- 
sibly be directed." In Paramount Pictures, Inc. v. Unit- 
ed Motion Picture Theatre Owners** the court referred to 
the practice of bannering the skies by the use of huge let- 
ters formed by smoke generated by aeroplanes as “picket- 
ing from the sky.” 

The. early view of picketing considered its function to he 
that of ascertaining the identity of non-cooperating work- 
ers or patrons,” and in some more recent cases this view 
has been reiterated.** 

Current discussion of picketing concerns mainly its legal 
nature. tThe traditional view with respect to the legal na- 


18. 297 UB 184, 42 S Ct 72, 66 L 
Ed 189, 27 AI,R 360 <ia21). See eleo 
Bteams 4 Co. v. United Mine Work- 
ers of America (Mich Wayne Co 
Circuit Ct 0/20/39), 

19. niumentbal r. Feintiicb, 163 
Miac 40, 25'3 NYS 660 (10.14). “The 
union haa a right to appeal to the 
public not to buy non-union gooda, 
and that It happena in this cnee by a 
eotncKlcnce that the only aueli good* 
are the plaintilTs* doea not make the 
appea) an illegal aecemdary boycott.” 
BImnenthal v. Fcintuch, atipra. e/f 
Spanier Window Cleaning Co. ▼. 
Awerkin, 226 AD 735 (19.15) ; Com- 
mercial Window Cleaning Co. v. 
Awerkin, 188 Mlac 512, 240 NYS 797 
(1980). 

80. 03 F(3d) 714 (CCA 8, 1937). 

81- See Iron Moldera Union v. Al- 
Ua Ohalmern Company, 160 F 146, 20 


URAfNS) 31.5, 91 CCA 631 (CCA 7, 
1908) ; Cumberland Olaaa Mfg. Co. v. 
Glaaa Blowera Aaa'n, 59 XJ £<) 479, 
46 A 208 (18991; Citircils (/o v. 
Aabeville Typographical Union. 187 
XC 42, 121 BE 31 (19241; Hoater 
Brewing Co \ Oiblin. 14 OS 4 CP 
Dec 305 (1903), See alan Karges 
Furniture Co. v Amalgamated Wood- 
workers Union, lO.'i tnd 421, 75 VE 
877. 2 LBA(VS) 788. 6 Aim Ca* 829 
(1905). 

88. Paramount Enterprises t. 
Mitchell, 10-1 Flo 107, 140 S 328 
(1932); Evening Times Printing 4 
Pnbllahtng Co v. American Newspa- 
per Guild, 124 NJ Eq 545. 199 A 1598 
(1938) j Oonch e. Ontral Ijibor 
Counell, 134 Or 012, 293 P 728. 83 
ALB 193 (1930). In aU tliree cases, 
psTBaaalon was stated te be an addi- 
tional fimetion (4 pi ri w t tng. 
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tnre of picketing considered it to be the exertion of eco^ 
nomic pressure, but the courts were divided over the ques- 
tion whether picketing constituted coercion or persuasion. 
Those courts, by far the overwhelming majority in num- 
ber, which considered picketing to be the exercise of persua- 
sion came to the conclusion that peaceful picketing was 
legal,** while other courts, steadily diminishing in number 
(and whose holdings may be entirely obsolete in the light 
of the United States Supreme Court’s holdings in Senn v. 
Tile Layers Protective Union,** Carlson v. California** and 
Thornhill v. Alabama)** have held that there is no such 
thing as lawful picketing because picketing is inherently 
coercive or possesses ready tendencies tow^ard violence.*’ 
The view most recently advanced in connection with the le- 
gal nature of picketing assumes its function as a persuasive 
(not a coercive) weapon and argues that picketing is not 
the exertion of economic pressure but simply the exercise 
of the right to free speech.**'^ 

Section 110. Reasons for the Rise in the Practice of 
Picketing. 

Cases involving the practice of picketing have increased 
in the last decade to the extent almost of monopolizing the 
attention of courts throughout the United States. The 
causes for the rise in the practice of picketing are not dif- 
ficult to understand. Picketing, unlike the propaganda type 
of boycott, requires many less active participants in its 
behalf, and consequently a much more modest financial ex- 
penditure to carry on. Moreover, it brings pressure to bear 
at the most effective point — before the premises of the per- 
son involved in the dispute. Union funds are not often 
equal to the task of nationwide boycotts such as those 

tS. infm Atiction 111. lion 138. Sc« 13A-I40, infra. 

•4. 301 I S 448. S7 S Ct 837, 81 for the rrlationehlp tMttweeo picket- 
L £4 1220 fl03T). tag and free apeech. 

St. 310 US 108, 80 8 f't 748, 84 S7. See infte. aection 112. 

li Ed 1104 (1940), briefed infra, aw- S8. See infra, acetiona 130-140. for 

ftos 130. an analfati of the relationehip be- 

**" i-S 88, 80 S Ct 7.36, 84 tween |>ieketittg and the right to freo 
It, m (lOW). briofed infra, aec- ai>e«dL 
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involved in the Bock’s stove company case,* or the Dan- 
bury Hatters case.* Again, publication of unfair lists, 
such as those formerly utilized by the American Federa- 
tion of Labor, require of the public the reading of papers 
containing numerous firms allegedly unfair to organized 
labor. That cooperation in the face of such a practice was 
rarely achieved, can readily be surmised. So much for the 
reasons why picketing has gradually taken the place of the 
general boycott. Preference of the picket over the strike 
involves simply a choice of one weapon requiring large out- 
lays of monies, the cooperation of great numbers and conse- 
quently the almost certain probability of snccess as a con- 
dition to its employment, over a weapon necessitating com- 
paratively little expenditure of money and its employment 
over long periods of time without grave hardship to the 
participants and the disaster attendant upon failure. Pick- 
eting also performs a function peculiar to itself, i. e., the 
unionization, at modest financial cost, of non-union areas 
which compete to the detriment of areas unionized. The 
legality of picketing in the absence of a strike is an im- 
portant concern of labor because of the difficulty, if not 
the impossibility at times, of obtaining the strike support 
of workingmen who, while satisfied with the conditions of 
their employment, work under such conditions as to en- 
able their employers to undersell employers operating ac- 
cording to union .standards. 

The cases generally assume that picketing may be carried 
on against one or only some of many employers engaged in 
the same trade or indu.stry. In no reported case has the 
contention been advanced with any success that picketing 
ought to be enjoined becau.se the complainant is the sole 
employer in the industry subjected to the practice. In two 
cases, however, the fact that the complainant was the only 
person in the trade subjected to picketing was the basis 
for holdings against its lawfulness. An analysis of the 

M. Gomptrt V. BucICb stow a 30. Loewe v. Lawlor, 208 US 274. 
B«nge Company, 221 US 418, 31 S Ct 28 S Ct 301, S2 L Ea 488. 13 .\on 
402, SS n Ed 707, 34 LIU(NS) 874 Cas BIS (1008). 
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cases reveals that it was not because the complainant was 
the sole employer in the industry to be picketed, but for 
other reasons, that illegality resulted. The first case is 
Wiest V. Dirks,®* where the defendant sought by secondary 
picketing to ooerce signature by a dairy products company 
of a closed shop contract. The signs carried by the pickets, 
in connection \rith the picketing of the food store which 
sold the milk of the dairy products company, carried the fol- 
lowing legend: “Please buy union dairy products only. 
This store sells milk produced in an unfair dairy.” It ap- 
peared that all the dairy products in the community were 
produced in plants none of which employed union labor ex- 
clusively. The picketing was enjoined becau.se the banner- 
ing created a false impression. “The natural conclusion to 
be drawn from the information upon the banners,” said tlie 
court, “is that the appellee was selling non-union products 
by choice when he might obtain union products. . . . 

This, according to the evidence is not true.” 

Bnsch Jewelry Comijany, Inc. v. I’nited Ftetail Employ- 
ees Local ®* is the other ease. There pickets, members of 
Local 144 of the Window Trimmers Union, were punished 
after trial by jury, for violation of a labor injunction order. 
It appeared that the defendant union had theretofore been 
enjoined from further picketing because of numerous ex- 
cesses in the exercise thereof.** Thereupon, Local 114 of 
the Window Trimmers Union was prevailed upon to com- 
mence picketing a.s a means of evading the operation of the 
injunction against the defendant union. The court pierced 
the illegal scheme, and in punishing the pickets, said: “The 
testimony .showed strong convincing proof that the primary 
purfiose of the picketing by your Tjocal 144 was to circum- 
vent the injunction order one day after its issuance. The 
plan was to reach out after Busch and no other jeweler or 
jewelry store. The evidence clearly shows that window 
dres.sers are not employed in any jewelry store, but that 
their activities have been confined to shoe and textile stores 

81. M KF:i2d) see (i»e inao). ss. los muc 244. 5 XYsted) we 

88. m Miic m. 7 *rY8t2d) 872 alTd 281 KY IM, 22 NE(2dJ 
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where the goods handled are of a gross character and never 
applied to such commodities as jewelry. Jewelry always 
has been handled by bonded salespeople. Though there are 
three hundred jewelry stores in the City of New York only 
the Busch stores were affected by your picketing.” Picket- 
ing in the Busrh case was proscribed because mala fide, as 
seeking not to unionize in it.s own behalf but in behalf of 
another union which had, through excess, completely lost 
the right to picket.®^ There i.s no reason to suppose that the 
Busch ease stands for the proposition that picketing of a 
.single entrepreneur is illegal if bona fide and acting in 
behalf of its own effort.s at unionization, solely upon the 
ground that other entrepreneurs similarly situated are 
not likewi.se picketed. 

In Buckingham Transportation Co. v. InCl Brotherhood 
of Teamsters,®* mention was made by the court of the fact 
that the [ilaiutiff alone was lieing picketed, although all the 
other transportation lines going out of Denver were like- 
M'ise non-union. Picketing wa.s enjoined not for that rea- 
son, however, but because it was carried on in the absence 
of a strike (which wa.s at tiic time a.'-sumed to be an illegal 
form of picketing in the State of Colorado)*** and for the 
further reason that picketing was being carried on not 
to unionize the plaintiff but to retaliate against the plaintiff 
because its employees had crossed a picket line set up hy 
the union at another eompany. 

The Restatement of Torts ** has thus .stated with ap- 
proval the rule, a.ssumed by the cases, that labor activity 
need not be carried on against all employer.s at the same 
time nor need the conditions of the contract with respect 
to which the labor activity is carried on be the same for all 
employers: “The propriety of an object of concerted action 
by workers is . . . unaffected by the discriminations 

which the workers’ labor union may make between the em- 

84. Spe, in thi« ponnpotion. In re 38a. Spp iiilrn, spetion llTn. for 
Wholpiale npvcragp Sulcfinipii'g Cn- the present stutp of the Colorado law 
ion, 8 A(2d) 660 {N.I Ch 1930' in this reai)prt 

86. 1 CCH lAb. Ca« 1239 (Colorado 36. Section 783 (latroductory 
Diat Ct 2nd Judicial Dietrict 1339). Kota). 
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plovers with whom it deals. Thus, it is not material in de- 
termining the legal propriety of the demands that the union 
demands a higher wage from one employer than from 
another, that it demands a closed shop from one employer 
without demanding it from others or that it seeks a system 
of seniority in one plant without requesting it in another. 
Labor bargains are not all made at once.” This is not to 
say, of course, that labor activity may be carried on for the 
ulterior purpose of excluding a given employer or a given 
number of employers from comjietition in the industry. 
The showing of .such facts would undoubtedly traii'-form the 
given activity from a legal to a wholly illegal form of 
activity. 

It has been hold that the employer’s duty to bargain 
collectively with the proper bargaining agrency of his em- 
ployees under the Xational Labor Relations Act is not af- 
fected by the fact that the employer's competitors have not 
or are not likewise bargaining with their employees.” 

Section 111. Peaceful Primary Picketing in Furtherance 
of a Lawful Strike Is Generally Held Legal. 

Casci permitting the exercise of picketing bear much 
more recent dates than those involving the legality of the 
primary strike Inded, the winds shifting from illegality to 
lawfnlno.s.s in the ea«e of the jirirnary picket have met 'with 
higher mountains and have been embroiled in fiercer storms 
than those with wliich the primary strike was obliged to con- 
tend. The very word “picket,” it has bfcn said, “is bor- 
rowed from the norneuclature of warfare, and is .strongly 
suggestive of a hostile attitude toward the individual or cor- 
poration again.st whom the labor union has a grievance." ** 
And the .indicia! attitude towards the activity of picketing 
has iieen evidentiary of its hostile reception by American 
courts Thus in Thomas v. City of Indianapolis,** picketing 

S7. It.tr)x>r KoatbuiMlnsi ( <int;iiiny, entered into nr|!«ti<itu)ii«i or mute 
1 NLUIt ;U'» '1».W(. The Board »aid! afrreemenU with titeir employece," 
“It i» clear that an employer cannot I# RCO 453 

refoM to iiarcain collectively on the St. 195 tnd 440, 193 XK {i50 

ground ibAt hit cotnpetitora have not (1933). Xb« caa* baa been repudi- 
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is scornfully defined as a form of “organized espionage,” 
while in Atchison By. Co. v. Gee,*® the court went so far 
as to say in words often quoted, that “there is and can be 
no such Ihing as peaceful picketing any more than there 
can be chaste vulgarity or peaceful mobbing or laivful 
lynching.” That the learned judge who wrote the last quot- 
ed remarks devised similes perhaps a bit too inapposite is 
evidenced by the language and holdings of more recent 
cases enlminating in Exchange Bakery v. Rifkin,*^ where 
the court categorically stated that “picketing connotes no 
evil.” In George B. Wallace Company v. International As- 
sociation “ tlie court obsen'cd; “The doctrine that picket- 
ing is necessarily a specie.s of coercion and intimidation is 
dogma long since discarded.” 

The right to engage in peaceful primary picketing in con- 
nection with a lawful primary strike may now be considered 
as having heen stamped with approval by the greater num- 
ber of jurisdictions.*® There is almost general agreement 

nted hy n iHtcr Indiana (•aac, Ixwal B.'i], IT, 7 NE SOS (1027) 

2(1 \ Kokomo 211 Iinl 72. .S NK(2d> 43 l.V> Or 052. 03 P(2d) 1080, 
024, liiH .\M1 nil (1037) 1051.'. il!)30) 

40 130 F .■)S2 (CC SI) lo»a. lim.'p *8. United States.— See Thornhill 
To tlie amne eiloct aee Ooldfiohl ( ona ' Alabainu 310 1 S 8R. 60 S Ct 736, 
Miiira Co V fioldfleld M 1' IS!) F L Fd 1093 (1940); Carlson t. 

.500 Kin N(’\ limS), \IIm I'lialmers California, 310 I'S 106. CO S Ct 746, 
Co » lion Mohlors ( mmi, 150 F P‘l 1104 (1!)40) See also for 

3,").j (CC KI) Wis lOfltil, and see lei-’alilv of picketing 

.Ciiiern'ati Steel Koiindries v Tri ( ity (1> 1 Oder the Norris Aet, infra, 
Centriil Trades Coiiiicil. 2.'>7 U.S 1S4. eectioii 214, and Ijinf v .Shinner, .303 
203 42 S Ct 72. (Hi E K.1 ISO, 27 Al.K I S 32.3. .58 S Ct .578. 82 1. Ed S72 
010 (1021), Mlieie thief histiee 'Paft. (1938). Xew Veiirrn Aliiaiiee v. Sani. 
in cijiineetioii with the hnldina of the tary Groeery Co .01, i f.S ,5,52. 58 S 
eoiirt eoiistniing the Clayton .\et I't 703, 82 I, Ed 1012 ilM.S); 
ns merely dei larntory of the law (2) ITider the Claitoii .\ct. infra, 

tlu’ietofoie ('Msiin;,'. mited that “Con sections 19.5, 106 and .Vmerican Sree! 

grpss earefiilli lefraiiied from iisin? Foundries v. Tri fill Central Trades 
in Section 20 the •sinister name of Conned, 257 l"S 184, 42 S (7t 72, 66 
pnketinR’” In Cnion I'lieifte H Co L Ed ISO 27 Al.R 300 (1921); 

V lUief. 120 F 102 (fXTl Neb 111021. (3) Under the Sherman Act, infra, 

picketinc nns said to Ia> "a pretense section 422 

for persnnsion but intended for in Aritona -Triine v. Bisbee, 18 
timidntioii,” Arir 370. 171 P 121 (1918). 

41 . 24.5 NY 260. 107 NE 130 California. — Lisse v. I-ocal Union, 
(1927), reargvment denied 245 NY S Cal{3d) 312, 41 P(2d) 314 (103.5), 
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with the statement made by the New Jersey court in 


but injunction granted becauae of 
violence. In the ease of In re 
Harder, 9 Cal App(2d) 153, 49 P(Bd) 
304 (103S), a Irwal ordinance pro- 
hibiting picketing was held ini'alid. 

Colorado. — People v Harris, 204 
CVilo. .tsa. 91 P(2d| ORP (liWO), hold- 
ing a state anti-picteting statute un- 
constitutional as nil interference 
with free speech, Denier Local t nioii 
V. Perry Truck Lines, Inc. 101 P(2dl 
436 (Colo 1940) 

Connecticut — Levy A Devaney. 
Inc. T. International Pocketlniok 
Workers’ I’nion, 114 tonn 319. 158 A 
795 (19.32), but iniiinction granted 
because of violence. Loen's Kntcr 
prise V International .tlliaiice. 125 
Conn .391. 6 A (2d) 321 ■ 19.39) 

Georgia. — loiii '- i \ an Winkle 
Gin. 1.31 Ga I'in 62 .-^F. 2.36 (190.4)-. 
McMKbac! 1 .t'lanta Knielojie to 
151 Ga 776, lOs <F. 22*. 1 1921 1 But 
picketing by a lalior union (n prtK-ure 
the (iiHciuiige o( u noli iiiiKin em- 
ployee is illegal Robinson i Bryant. 
181 Ga 722. SK 29S . 19.16 • 

Idaho. — Rubison i (Intel Ixs-al 35 
Ida 41S. 207 P 132 il922). » h.-e to 
dissuade employ efs, hut aliter where 
to dissuade rnstomers Si » also L 
1933, c 215. p d.'iB . (hose .Stieei f ar 
Co. T Van Aiery. 103 P(2di 1107 
(Idaho 1940, 

Illinois.- Fenske Bros t. I phol- 
aterers Interna Hon a I t riioii. '1 .s III 
239, 103 .\F 112. 97 ALC 1318 
(1934), cert den. 295 PS 73 L .55 S 
Ct niri. 79 L Kd 1682 (1935) re- 
pudiating Barnes V. Chi lipograph- 
Ical t’nion. 232 III 402. fiS XF 932 14 
LBA(X.S) 1018. 1.3 Ann fas 54 

(1008). 

Indiana - I tical 26 v. Kokomo. 211 
Jnd 72. S NKi2d) 024, 108 AM: lUl 
(1937) holding invalid a lorn! ordi- 
nnnee jniohibiting all picketing ami 
,i4fi|KMbf' repudiating Xhomaa v. City 


of Indianapolis. 195 Ind 440, 16 NE 
,550 (1924) upon the ground of eon- 
(lict with the 1033 Indiana Anti-In- 
junction Act. Scofes Helmar. 20.5 
Ind .596, 187 NE 602 (1933) 

Kentucky.— Music Hall Theatre v. 
iloviiig Picture Mseliiiie Operators 
Local. 249 Ky 0.39 61 S\Vl2di 283 
(19.33). 

Louisiana. — Delian \ Hotel A lies 
tauraiit Employees. 159 S 637 
19.15) 

Maryland. — International Pmket 
book Workers CiiKiU v. Drliise. 158 
Md 496, 14,8 A 826 (1930) 

Masaachnaetts. - Samuel Simon > 
Max Hamlin. 1 e'en Lab Cas 67*2 
(Sup (3 of Mass SnlTidk ( o 19), si 
(]urstioniiig \ egelatin v Oniitiicr lti7 
Mass 92. 44 NF 1077. 3,5 LIf A 722. 
57 .Am St Re|i 443 lls96| «heii-iii 
picketing was held illegal per ae In 
Sinioii %. Schwachman. IH .\’K(2di 1 
(Mass 193,8), Vegelnhii Giintncr, su- 
pra. »a* held bud law iH-e.nise of 
the State -Anti Injunction Act which 
Icgaliwd picketing 

Mmneiota. -Steffes v. Motion Pu- 
tiirc Machine Uperators’ rnion, 13ii 
Minn -200. 161 XW 524 (1917). Min 
iiesota Stove (.’o v Cavanaugh, 1.31 
Minn 4.58, 1.55 XAV 038 (19IS). See 
al«o llansun v. Hall, 270 XAA' 227 
(Minn 1938} 

HiasOUiL- Ex parte Ilrffron. I7'I 
Mo App 639, 162 SW 6.52 (19141; Sl 
I-ouiis v Gloncr, 21(1 .Mo .562. 100 .SVV 
31) (11*05); .1(1 Dali Market v Wentr. 
223 Mo App 772. 2(1 .SVV(2d) .567 
(1929). 

Montana. — Empire Thealra Co. v. 
( lokc. .5.3 Mont 183, J63 1* 107. LR.V 
1P17E 383 (1917). 

Hevada. -Sec City of Reno v. Sec 
ond .ludicial District. 95 P(2d) 094. 
12.5 ALR 048 (Xev 1939), holding an 
anti-picketinit ordinanee of the City 
of Reno nncoiHtitationa) and vnid 
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Bayonne Textile Corporation v. American Federation of 
Silk Workers ** to the effect that ‘'the modern view is that 
picketing is not per se unlawful and should not be enjoined 
if peaceably carried on and for a lawful purpose.” Where 
picketing is legal it is not necessary, according to the mea- 


becauee constituting a, suppression of 
free speech. 

New Jersey. — Bayonne Textile 
Corp V. Am Fed of Silk W. 116 NJ 
Kq 146, IT2 A o51 (1«34) ; Restful 
Slipper, Inc. v. United Shoe A. Ijiath- 
er U 174 A 543 (lt)34). Karher enses 
held to the contrary See Baldwin 
l.iiinlicr Co. V, UroHierhood of Tcatns- 
(ers, 91 NJ Eq 240, 109 V 147 (1920). 
Peaceful piekeling, even though in 
eonncetion with a Invvfiil strike, is il- 
legal If curneil on li_v an "outside" 
union against a ‘'small” as distin 
gnislicd from a "Urge" business. Do- 
lan V Cooks I'nion, ]‘J4 SI Eq .W 
(19.38). 

New York. — Evehaiige Bakery * 
Restaurant v. Rifkin 24.5 NY 2l>0, 
1.17 .NE 130 (1927), reargiinient de- 
nied 2U> X\ fl,)V, ir.T NF. 89.'i (1927) 

Ncrth Dakota. -L 1935, c 247, p. 
350 

Ohio — IjB France v I. B. E W., 
108 01,10 St 01, HO NE ,809 (l'»2:n; 
Standard Tulie A Korkside Co v In- 
ternational Union, 7 Dli NP 87 
(1899), Perkins v. Kogg, 11 Oh Dec 
Rep 85 (1892) , Clark l.iineh v. Uleve 
land Waiters Ixieul, 22 Oh .3pp 2tl.5, 
154 NE 362 (1926). In Savoy Real- 
ty Cn V. McUcc, 4 Oh Op 88 (193.5), 
and Mutual Benefit Life Ins Co v. 
Medee, 4 Oh Op 99 (1933), picket mg 
of an apartment house by a lalwir 
union engaged in a dispute with the 
union was held illegal because auuoy- 
ing to the tenants. 

Oklahoma. — In re SweiUer, 13 Okla 
Cr 154, 162 P 1134 (1917). 

Oreson.— George B. Wallace Co. v. 
International Association, 155 Or 052, 
63 F(2d) 1000 (1036). 


Pennsylvania. — Morris Run Coal 
Min Co. V Guy, 14 Pa Dist (100 
(1905) , Kirmse v .Adler, 311 Pa St 
79, 106 A 566 (1933). 

Rhode Island — Bomes v. Providence 
Loco! No. 223, 51 R1 491, 155 A 5.S1 
(193!) There, the court si’cmB in 
dicta to have recognized the legality 
of peaceful picketing in furtherance 
of a lawful strike. Picketing was en- 
tirely enjoined, however, because of 
evidence of violence in its past exer- 
cise A dissenting opinion questioned 
the siillieieney of the evidence in re- 
gard to violence, and observt'd that 
the ease “leads strongly to the eon- 
cliision that the real basis of the com- 
plaint arises ♦rom tlie fact that the 
complainant’s business was atlected 
by the pnhlieity given to his position 
111 regard to labor ” 

Texas. — International Asocaiation 
V. Fed Assn 109 SW(2d) (193T), 
re)»udiating Cooks. Waiters and Wait- 
resses l»cal V. PujMigeorge, 230 SW 
1086 (1921) 

Utah —L 1033, e 15, p. 25. 1933 Rev 
Stat Section 49. c 2. 

Virginia. — Everett Waddy Co. v. 
Iliihnioiid TyjMigriiphical I'liion. 105 
Va 188, 53 SF 273 (1906) 

West Virginia. — National VVoolen 
Mills V Journeymen Tailors Union, 
100 W Va 627. 131 SE 3.57 (1926). 

Wiscuiain. — Am Furniture Co v. 
Teamsters Union. 268 NW 250 (19, 16). 

Wyoming. — The nyoming Anti-In- 
jiinetiun Act (L 1933, c 37, as am. by 
ti 1937, e 15) would seem to permit 
peaceful picketing. 

M. 116 NJ Eq 16«, 172 A 531 
(1934). 
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ger dieta upon the question, for the pickets to be members of 
the picketing union. Outsiders may be employed for such 
purpose." It is provided by Section 11(d) of the Minneso- 
ta State Labor Eolations Act, however, that it is an unfair 
labor practice for piolcoting to be carried on in furtherance 
of a strike unless a majority of the pickets are employees 
of the picketed establishment. 


Section 112. View That Picketing Is Dlegal Per Se. 

CNotwithstaiidiiic: the general acceptance of the rule that 
peaceful picketing is legal and that its illegality depends 
upon a showing^ of unlnuful purpose or unlawful means bv 
which it is carried on, there are several jurisdictions wliieh 
still question the legality of peaceful picketing " j The 
present state of the law in these jurisdictions is precarious, 
to be sure, in the light of emergence of the notion tliat pick- 
eting is the eipiiialent of free speech.*’ and al.so in the 
light of United States Supreme Court deeisnnis fa^o^ing 
the legality of peaceful picketing.** Xovorlhelese the legal- 
ity of peaceful picketing in the jurisdictions to ho noted, 
and whose decision.s will he .slated below, is presently not at 
all clear. 

^Picketing has been declared illegal ju'r se upon two 
theories. The first is that the ready tendency to violenei* 
deemed to be inherent in the picket neees.sitates a rule not 
permitting lower courts to speculate upon the character^ 


4A. -Alx'rdeon Up-tuiirtint Tflrp t 
GottfriwJ, I.'>8 Misf rs.>. 2S,', M s s32 
(1935) .Vwrd Rent , Tnrt.i 'l!l.)'<). 
SMrticn 780 c/f IJiiwh n uoiry ( «, 
Inc- V I niipd nptaU Ernplnv,,., tn 
ion, 100 XYU 2312 IS Cl M (>, 
Dewmlxr 24. 193s i 

M. Sep. for federal court holding* 
<)ue»tionin); ttie legality of pt< tptinc 
per »e, Ameripan Sleel Kouti.I'-ip- \ 
Tri-City Ceiitral Trade* Council 257 
PS IM, 42 .S ( t 72, 06 I- Ed ISO, 27 
APR (1921) (but iiermittinsf "mi*- 
■iODariea"). «nd ea;ieci«tly ffti* Steel 
fjn. v. Leeal I niEm, 110 F 898 lUCND 
1901); ComoUOatMt St«el A 

Hum 


Wire Co v Murray, 80 F 811 (fKVU 
Ohi«) 18!>;|, Kfilley v. Kobineon, 187 
F 416 (Cf A 8, lUll): Sejuthern Ry. 
Co. V, MBehiniNta' Ie.cAl 1 nion, 111 F 
49 fIX’WU Tciil) 1901); .Sona v 
Aluminum Castin;;* Co 214 F 9.16 
tCCA 6. 1914). 

47. Sec infra, aectiima 135-140 

48. See Senn v. Tile Loyera IVotcc- 
tue ITiion. .301 CS 468, 67 .S Ct 8.37. 
81 U Ed 1220 (1937); Thonihill v. 
AUUama. .310 CK 88, 00 8 Ct 736. 
84 L Ed 1093 (1940); Carltwm v. Cal- 
Uoraia. 310 U8 106, 00 S a 748, Al 
I. £d 1104 (1940). 
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of the picketing, whether peaceful or not, after the harm 
has been done/* The second and more generally advanced 
theory views the picket as inherently and necessarily intim- 
idating.'^ 

Alabama. The Alabama Anti-Picketing Statute*® which 
was construed to render illegal picketing of any kind was 
held nncou.stitutional by the United States Supreme Court 
in Thornhill v. Alabama “ upon the ground that the Stat- 
ute contained no definition of the word “picketing” and was 
so vague in other respects as to constitute a deprivation of 
the right to free speech.” 

Aikanfsas. The view that picketing is illeijal in the State 
of Arkansas was first most outstandingly expressc*d in 
Local 313 V. Stathakis.” The rationale of the decision may 
be gleaned from the following quotation of the language 
used hy the court : “The decree enjoins picketing at and 
near appellee’s premises, and the operation of the injunc- 
tion is limited to that immediate vicinity. The reason for 
the limitation is manifest. A ])resontation of labor’s 
grievances elsewhere gives the member of the public whose 
support is thus solicited an opportunity for reflection; but 
when the picketing is eondneted in the small space of the 
frontage of the business picketed, the elTi'ct of that conduct 
is practically immediate. No opportunity for reflection is 
afforded. One must choose immediately between defying 
the picket and acceding to his appeal, so that interference 
necessarily re.snlts to the business there being conducted. 
We conclude, therefore, that the decree of the court en- 
joining tlie picketing under the conditions stated is right 


49 . names v Clii Typographiral 
I'nioii, 2.32 III .121. 83 XK I'M, 14 
LRAfNS) inifi, 1.3 Ann Cns .’>4 
(19081. Peai'ofiil pirkctina; is now 
pennisHiblp in Illinois, tiis Uarnes 
case Iiuving been Te]iudiate(l in 
Keiiske Bros v. ITpliolstcrcrs I'nion. 
3.38 HI 238. 103 XE 112, 97 ALR 
1318 (1834), cert. den. 293 TS 7,34. 
B5 S Ct 84(3. 79 L Ed 1082 (193.3). 

BO. Alabama A. Code (Michie 1928) 
p. 1921. 

:i Teller]—** 


B1 Hardic Tyncs .Mffr Co r, 
Criiisi- 189 Ala (IB Bf. S C.B? (1914). 
See also O'Rourke v Birminpbara, 2.32 
Ala 33.3, IBS S 20B illtSO), lebearing 
den 168 8 209 (1<J3«1. 

52 . 310 I'S me. 00 8 Ct 740, S4 L 
Ed 1104 (1940) 

58 . Thornhill v Alabama, 310 I'S 
88, 60 S Ct 73(5. 84 L Ed 109,3 (1940), 
b briefed infia, at section 1.38. 

M. 135 Ark 86, 205 SW 450 (1018). 
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and proper, and should be affirmed.” One is constrained 
to wonder where, under the decision above quoted, the 
workingmen are required or permitted to picket. Certainly 
not in front of anybody else’s premi.'ies. The pickets must 
presumably choose some de.serted lot, there to shout their 
demands to the empty spaces 

In a later case, Riggs v. Tucker,** labor was said to 
have a right peacefully to picket, but all picketing was en- 
joined by a divided court because of violence in its jiast 
exercise. The recognition of labor's right to engage in 
peaceful picketing would seem to lie inconsistent, 
however, with the insistence upon the part of the court that 
the Stathukis case was still the law of the State, The court 
said: “it is .^aid that this Stathakis case is ancient law, 
although that opinion was written by the writer of this. 
It is .said also that public opinion and the view of the courts 
have .since cliantied, and that this chance has been evidenced 
by such legislation as the Norri?-La Onardia Act passed by 
the rongre-- of the ruited States and by the legislation of 
several of the .state.s patterned after it. Thai argument 
may be answ<;rec] by saying that the Gi-neral A'semhly of 
thi.s State has passed no lesrislation depriving the courts of 
this State of the power to is'«ue injunctions in labor strikes 
in proper case^-. and the law as annonneed in the Stathakis 
case remains unchanged in this state.” 

Florida. Picket inc was considered unlax\*fnl per ae in 
Paramount Ei]teri)ri««*s v. Mitehell.** “Piekeling,” said the 
court, “is relevant.” Tlie court then continued as follows; 
“A set of facts that would constitute picketing in one coin- 
munit\ might be far from doing so in anotlier. Picketing 
on the part of a hlack'niith’s apprentice or an automobile 
mechanic in an i.solatcd community would excite little inter- 
est or comment, hut in highly industrialized communitie.s 
where every trade, business or profession is siipiiortcd 
wholly or in part by tho-^f industries, their influence so per- 
meates (he social ami economic structure that public senti- 

H. m Ark 671, 119 SW\Zd; &07 M. 101 Fk 407, 140 S 3S4 (1039). 

a»3S|i, 


t1 Ttllar] 



Strikes, Picketiho and Boycottinq 


§112 


ment becomes very sensitive to the causes and tension aris- 
ing from an industrial dispute. Under such circumstances, 
picketing is often fraught with disastrous consequences and 
should not be permitted to continue.” Picketing, then, “in an 
isolated community” which “would excite little interest” 
would presumably be legal. But picketing where picketing 
becomes a necessary reflex of the factory system, and where, 
consequently, public sentiment naturally becomes “very 
sensitive to the cau.ses and tension arising from an indus- 
trial dispute,” is illegal. Picketing is legal to the extent only 
that it is innocuous. Its significance is likewise its doom.” 

In Weissman v. Jureit“ the court said tliat picketing 
could not be enjoined except upon proof that the pickets 
used threats, force, violence, coercion or intimidation. “Let 
us agree on the fact” said the court, “that picketing was 
done by some members of tlie union. The burden was on 
the plaintiff to show that members of the labor organiza- 
tion resorting to picketing used threats, force, violence, 
coercion or intimidation, which has not been established by 
the evidence. While it is true that the plaintiff testified to 
certain losses to his business incurred by this method, 
at most his conelusions were not only vague and indefinite 
but highly speculative and insufficient upon which to predi- 
cate a decree.” 

It is difficult to evaluate the moaning of the quoted 
matter. Would picketing have been enjoined if the plaintiff 
had testified to losses clearly demonstrable! If so the 
anomalous rule in Florida is to the effect that picketing is 
legal only to the extent that it causes no losses to the bii.si- 
ness of the employer ])icketed. 

In State v. Borman ** a local ordinance proliibiting peace- 
ful picketing was held invalid upon the ground that the 
ordinance Avas ultra vires the city’s charter powers. The 
legality of peaceful picketing was indicated, if not clearly 
expressed. 

67. o/f Heitkfmper v. Ont T,abor of this kind in the vidm'ty of 

Council, fiO Or 1, 192 P 705 (10201 the vmployci '» place of business ” 

“In a large city one could not do 66. I3S Fla (lOI, 181 8 80^ (193S) 

mneb effective perauading in a matter 6ft. 1S9 S 069 (Fla 1930). 
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Clear recognition of the legality of peaceful picketing in 
connection with a lawful strike appears to be contained in 
Retail Clerks Union v. Lerner Shops, Inc.,“ but the holding 
of the court in this case was that picketing was illegal be- 
cause carried on by outsiders and not in connection with a 
strike. 

Idaho. In the State of Idaho, a rule has been develoyjed 
peculiar to that jurisdiction. It 1ms there been held that 
picketing though primary, peaceful and in furtherance of 
a lawful strike, is legal to the extent only that it seeks 
to dissuade employees from returning to or resuming work. 
Picketing designed to influence the employer’s custoini'rs is 
illegal." The very statement of the Idaho rule would seem 
to reveal the difficulty if not the inipo.ssibility of applying it 
to cases where both einiiloyee.s and customers pass through 
the employer’s door. It is questionable whether Idaho \\ill 
cling to the distinction, in the light of its Ih.'lS Anti- 
Injunction Act," patterned uyion the Xorris law.® In Boise 
Street Car Comyiany v. Van Avery," yiieketing in connec- 
tion with a strike was held immune from injunction because 
constituting a “labor disynite” under the Anti-Iujunetion 
Act, in the ali.'cnee of evidence satisfying the requirements 
of the Act." 

Jotva. The legality of peaceful picketing was que.stioned 
in Ellis V. .Joiime^Tneii Bar)a>r.s Union," but dicta emydoyed 
by the court would •'eem to indicate that peaceful banner- 
ing by silent ynckets would be held legal. 

Kansas. Picketiiisr of industries “affected inuth a public 
interest” as defined by statute is illegal by virtue of .statu- 


«0. 193 S j29 iFU inriD) 

81. KoUison T Hotel A I’.eitnursnt 
Kniplcj-eis, 3.1 Idaho 418, 207 P 1.32 
(1922) Arkfinaa* i«>enia a!*o f/> have 
leaned to unh a dwlmehon sv-e !.« 
eat U T. Stathakin, 13.', \r)c Hfl, 20.', 
SW 45 .10!«J 

eS. L P'S:!. e >15, p, 4.52 
8S. 47 .SUt 70 (l(t32(, 29 I SCA 
8eca 101,-11.5 

64. 103 }‘‘2d} 1107 (Idaho 1910,. 
W, tt ayijwitred in thia eaae that 


the wnion had aoiiffht to further ita 
ennipaiftn againat the employer, a 
transportation eompany npi'raling 
huaaea, by riperntin(f ‘‘couirteay <-4ra” 
over the rf»n,pnn,v'a routea lliia the 
eourt held iliedal and enjciinahle, be- 
eauae not as aetivity Je(fitirnBteJy 
related to labor diaputea and alen be- 
eauae invading the company’! fran- 
ohiae right! 

<6. KM Iowa 1179, 191 HW 111 
< 1022 ). 
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tory enactment,*’ The inherent unlawfulness of picketing 
was indicated in Crane & Co. v. Snowden** where it ap- 
peared, however, that there was physical interference with 
ingress and egress in connection with the place of business 
picketed. A clearer intimation to the effect that all 
picketing is illegal in Kansas is contained in Bull v. 
International Alliance.** The holding of the court in 
that case was that the State Anti-Injunction Act, 
a prototype of the Clayton Act, was inapplicable 
to the picketing involved therein, because carried on 
in the absence of a strike and consocpiently not in- 
volving any employer-employee relationship, but the court 
indicafed that all ])ieketing, whether carried on by empdoy- 
eos or not, was illegal. Tlie court noted that the Act ex- 
cei)ted from its operation ca>cs involving irreparable in- 
jury to property or a property right. The Trial Court 
fouml that the picketing was injurious, that there was no 
adeipiafe remedy at law and (hat the defendants were un- 
able to respond to the plaintiffs in damages. “It follows.” 
said the Appellate Court, “tliat the case does not eome with- 
in the jirohihition I'ven if the Act were construed to apply to 
disjiutes between others than emi>loyers and employees ” 
'I'he picketing involved in (lie ea.se was peaeofiil. Xeverthe- 
less the court said of the Anfi-Injunetion Statute: “if it 
vere given the broad application eonlended for prohibiting 
in eases like the one under eonsideratioii vhcre duress con- 
spired to aiul did injure jdaintiirs business and property 
rights to the extent that their nets constituted a miisanee to 
the plaintiff and the public, it w'ould fall within the rule of 
Triinx V. Corrigan,’® liohbng that an net whieii would make 
lawful an interforeiK'e vilh an owner's business and dejinve 
him of proi>er1y rights would not be due process or equal 
protection of flu* law and woiilil be a violation of the 14th 
amendment of the Fetleral constitution.” 

Maine. In Keith Theatre v. Vachon,’®* Avliere picketing 
in the absence of a strike or for the juirpose of securing 

6T. 103.^ Slut M'C 44-C17. 70. 257 US .02, 42 S Ct 124, 68 L 

68. 112 Kan 217, 210 P 475 (1022). Ed 2.54, 27 Al.R 375 (1921). 

68. 119 Kan 713. 241 P 4S9 (192S). 70a. 134 Me 92, 187 A 692 (19361. 
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signature of a closed shop contract was held illegal, the 
court disparaged tlie legality of picketing per se with the 
statement: “In all picketing there is an element not ap- 
pearing in fair argument and a reasonable appeal for jus- 
tice.” 

Michigan. In Michigan the settled jiiflieial doctrine is 
that all picketing is illegal per se.’‘ In a recent case, Stearns 
& Co. V. United Ikline Workers of America,^* the rule hold- 
ing peaceful picketinu: illegal per se in the Stale of Michi- 
gan was reiterated Nevertheless, the cotirt pi'rmittcd a 
single “missionary" along each street of the plant involved 
in the case, which extended along two streets Thereby, 
.said the court, the strikers wouUl lx* ]ierniitted to advertise 
the existence of a strike without being subjected to censure 
for picketing, 

A more recent Circuit Court case. Wetsinan Construc- 
tion Company v. Bert A. Knight, et ah,” has (piestioned 
the advisability, in (he light of recent labor law develop- 
ments, of holdiiii; picketing illegal per se. “In view of the 
many cliangos that have occurred since the last e.\pression 
of the Sniiremc Court of Mirhigau as to the legality of 
peacetul |)ickeliii'.r," said the Court, “this Court believes 
that it iv desiratile that the Supreme Court reconsider its 
position, and this Court lielieves that if the object to be ob- 
tained h’. th(“ picketing is to improve wagc.s, conditions of 
employment, or other improvement in the status of the 
laborer.^ jiicketing, that picketing should be fiormitted if 
lawfiilJy conducted, and not accompanied by force, in- 
timidation. coercion or other abuses.” Nevertheless in the 
Wetsinan case the court held the picketing carried on un- 
der the particular circunistaiices illegal, because it had the 
effect of inducing union men, under collective bargaining 
agrcf-nierit with the <‘in[iloyer, to refuse to go through the 

71. Rcfr ' R}' TcamutiTi I ninn, MAkem IntematioriHl I’nien, 219 
118 -Micl. 407, 77 yW 1.3, 42 LR.\ Mirh 589, 189 XW 65 (1922). 

407. 74 Aw St R^p 421 (1898). ( Ur- 72. Wayn« Co Cir Ct 9/20/80. 
age V. Liii’liringer, 202 Mirlt 012 ](W 73. — NW — (Mkli 1940). 

NW 440 (1918): 8cliw»rtr v. Cigar 
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picket lines and to report for work in execution of the col- 
lective bargaining agreement. 

In Briekley Dairy Company v. United Dairy Workers,’* 
the court agreed with the defendant’s contention that 
“where a strike exists, tlvc employees may peacefully picket 
the premises of the employer for the purpose of informing 
the public that the employer is unfair to union labor’* but 
picketing was held illegal in the case because carried on by 
a C. I. 0. affiliate against an employer under collective bar- 
gaining agreement with an A.F.L. union. 

Nehrasha. An anti-picketing statute appears to declare 
all picketing ilh-gal.’® The broad ‘<weep of the statute and 
the absence of a definition of picketing would seem to make 
the act of doubtful constitutionality in the light of the Unit- 
ed States Supreme Court holding in Thornhill v, Alabama.” 

Ilamijshtrc. The view tliat picketing is illegal per 
se was taken in Crimes v. Durnin.’* In an earlier case. 
White !Mt. Freezer v. Murphy,’* the court drew a distinc- 
tion between reasonable and unreasonable picketing and 
intimated that tiu' former might he lieid legal. 

TVrwoid Puketing wa- said to ho illegal per se in 
State V. Stewart** upon the broad ground that “the boycott 
is not the remedy to adjust the differences between capital 
and labor.” 

Washtiipttni. Tlie early view in Washington considered 
picketing to lie illegal per se *‘ Later deci'-ions. however, 
recftgnize llu' legality of picketing if the pickets confine 
tlieir operations to an area more tlian KM) feet away from 
the jiremises jiieketed.** In Kimball v. Lumber Union.” 


74 5 l.Ull .T’ IWiijnc ('o Circuit 
Ct IIHO) 

78. See hIro O]>iiiion «if the \ttor- 
nej (Icncral, No 11. 703, .SiiciiRt 2 
UW!t. 

76. Neb Coin]) Stat (1020) aretiiHiR 
28-«12, 28- S 1.1 

77. 310 I’S SS, « s a 736, S4 L 
Ed 100.3 (10401 

78. 80 NK 143, 114 A 273 (1021). 

78. 78 Nil 208, 101 A 337 (1917). 

80. 68 Vt 273, 0 A 669 (1887). 


81. .leii'.i'ii \ rook-t A IVaitero' I’n- 
ion, .3<l Wa-li .3.31, ,S1 T 10(50, 4 T.R.A 
(NS> .302 ( 10 (i,'i. St Oernmin v. Bj- 
kci \ & Confei tiiinery IVorlvOrs’ I'n 
ion. 07 Wneh "sj. ion p bra 
10171' 824 (10171 , e.aiiBch v Ctuiks 
I'num, 90 WaBh 378. 109 P 843 
(1918): Danr v American Federa- 
tion of llIUKlciana, 133 Wash 186, 233 
P 630 (192.31- 

8*. Adama v. Local Union, 124 
Waafa 664, 216 P 19 (IMS) j Sterling 
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picketing -was permitted “at some distance” from the place 
picketed. The present trend towards the legality of pri- 
mary peaceful picketing is evidenced, however, in the hold- 
ing by the Washington Conrt in City of Yakima v. Gor- 
ham** which held an anti-picketing ordinance unconstitu- 
tional and void as conflicting with the State Anti-Injunc- 
tion Act. The court e.vpressly questioned the validity of 
prior holdings to the effect that picketing was illegal per 
se, but cited in support of its view that pieaceful picketing 
is lawful the cases wherein picketing was permitted outside 
of an area 300 feet from the premi.ses of the place picketed. 
Since the e.ssential physical nature of picketing involvc.s 
the marching to and fro before the premise.^ of the place 
picketed and not at any such substantial distance away 
from the piremi.ses as 100 feet, the state of Washington may 
yet be «aid to view piicketing illegal pier se. Xeverlheles.s, 
the Gorham case contained language from which it might he 
inferred tliat peaceful picketing is now legal in the State 
of Wa'hington. Spieaking of the Kimball ca.se. (supra) 
the court, m the Gorham case said: “it is true that in that 
case the piekoting occurred in the woods at a logging camp 
and in this it oecurred on a city street. But w'o can con- 
ceive no difference in the fundamental right by reason of 
that difference in fact 


Section 113. Picketing Illegal if Connected with Unlawful 
Strike. 

Picketing has everywhere been held enjoinable where 
carried on in furtherance of an unlawful strike.** Tlie pnir- 


Chain Thcatrei* ir. Centr*l L«tpt»r 
Council, 15ri Wa«h 217, 283 P 1081 
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*8. ISO WR>.h 416, 65 P{2<i. 106C 
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U. fx-c aUo .J«(Te. .Statua of Pick- 
eting in We«hington (1940), 15 Wash 
L Rev 46 where the writer, (peaking 
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SM 


pirkclinil per »e in thi* atnte " 
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poses for which strikes may or may not be carried on have 
heretofore been discussed.” Likewise discussed heretofore 
have been the social, economic and legal factors which en- 
ter into the issue of lawful purpose on the one hand," and 
unlawful purpose on the other." Should the view take hold 
that picketing is simply the exercise of the right to free 
.speech, it would seem that picketing would be legal even 
though connected with an unalwful strike." 

The legality of the given strike, in connection with which 
picketing is carried on, has been held to depend upon the 
law of the state w-hcre the picketing takes place, and not 
upon the law of the juri.sdiction where the strike is called. 
In Lora Lee Dress Company, Inc., v. I. L. G. W. U.," where 
picketing wa.s carried on in Xew' Jersey in connection with 
a strike called in New York, it was held that the picketing 
w'as illegal and could be enjoined, the court saving: “This 
court is not concerned witli the legality or illegality in New 
York of the activities there being conducted. Suffice it to 
say that those activitio.s, having for their object the attain- 
ment of a monopoly of the labor market in the dressmaking 
industry of an area such as New York City, where it is 
knowui a great proportion of the dressmaking industry of 
the oountry is concentrated, if carried on in New Jersey, 
would be declared illegal. A strike being for an illegal 
purpose, all activities in furtherance thereof are illegal.” 


NE 479 ( 1920 ), Iluehen v. 

City .M I> O U, 2H2 Mo 304 221 
S\V ».') (1920), cert den 2.'>4 CS tt.»2. 
41 S Ct 7, 0.4 1. Ed 44S (1920): 
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Kq 448, 179 A 089 (Ifl.l.'i), Cniiter 
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Kiirnitiire Employees, 122 N.I Kq STS, 
19C A 210 (1937); Renito Ro\iia Co 
Inc. V. Yampolsky, 187 NYS S94 
(1921); Beekernian v Bakery I’nion. 
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88. .See supra, sections OO-T.’i 

88 See supra, sections 11-26. 
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Section 114. Picketing Illegal if Carried On for an Unlaw- 
ful Purpose. 

Like the strike, picket ing is logral only to the extent that 
its purposes are within the allowable ambit of labor ac- 
tivity. Thus, for example, jurisdictions holding a strike 
for the closed .shoi> illegal may be expected to hold picket- 
ing unlawful if designed to achieve the same purpo.se.** 
Cases declaring strike aetivdty to be lawful or unlawful de- 
pending upon the purpose thereby sought to be achieved, 
may generally he considered as likewise governing the ac- 
tivity of picketing” lllnstralive case.s involving the picket 
are Jensen v. St. Pan! Moving Pictures,** where pieketing 
to coerce settlement of a eau.so of action for damages was 
held illegal, and Tnnick v. International Association** 
where picket.s were enjoined from .seeking to compid an 
employer to fix raiiiinmm prices determined by the union 
for cleaning or pressing garments. Picketing has also been 
carried on for the jmrpo'-e of preventing non-dues paying 
union menibor« from entering the picketed plant,** but this 
activity nov*«‘r reached the courts. In Federal Ilat.s v. Gold- 
en** picketing was permitted to advertise the existence of a 
lockout. 

In Driggs Dairy Farms, Inc. v. Milk Drivers Union,** the 


92. Sec Mi'Kny v llclail Auto 
RaVxmpn. U7 Cal .Ap[) 12J, H* P(2d) 
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picketing defendants bannered the plaintiff employer as 
follows : “This company has continuously violated Section 
7(a) [of the National Industrial Recovery Act] by dis- 
charging employees who have joined an organization of 
their own choosing.” The court held picketing involving 
such bannering unlawful, .saying: “The evidence fails to 
show any non-compliance by the plaintiff with that act, but 
even if it did do so this court does not understand that 
either the duty or privilege of enforcing that act rests upon 
the shoulders of any one or all of the defendants.” It 
ha.s been indicated that picketing to compel an employer 
to sign a long term collective bargaining agreement i.s un- 
lawful.* Picketing in breach of a collective bargaining 
agreement is generally hi ld unlawful.* Picketing to com- 
pel the reemployment of dischargi'd employees has been 
said to be both legal * and illegal * in Now Jersey, and in the 
same state picketing to compel renewal of a collective bar- 
gaining agreement lias boon held illegal.’ 

In Quinton’s Market, Inc. v. Patterson* the court indi- 
cated that picketing carried on for the purpose of compel- 
ling an employer to maintain a half holiday on tVednc.-days 
was unlawful and hence enjoinable. In Buckingham Trans- 
portation Company v. International Brotherhood of Team- 
stcr.s* picketing was carried on under guise of a purpose 
to unionize the plaintiff’s establi-jlimcnt. The evddenee in- 
dicatc'd, however, that the piekiding was designed to re- 


99 . Afford' ll. B. RosfJitlinl Ett 
Imper Co v Srhloulwru, NYU Ort IS. 
I9.i.i, p. 13311. 
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4. Millcr’t Inc. v. Journeymen Tail- 
or* Union, — NJ Eq — , — A(2il) — 
(1040). 

8, Miller'* Inc. v. Joumeymeo Tail- 
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taliate against the plaintiff because its employees had 
crossed a picket line set up by the union before the prem- 
ises of another company. The picketing was held illegal. 

Picketing for the ])urpose of compeUlng the plaintiffs to 
employ helpers, members of the picketing union, has been 
held illegal, where it appeared tbiit the ])laintiffs were op- 
erating their own trucks in connection with their own busi 
nesses without the aid of any employees, even though it also 
appeared that the plaintiffs’ manner of doing business 

seriouslv interfered with the standanls sought to be estab- 

• * 

lished in the industry by the picketing union 

In Xew Jersei. di finition of “lawful purpose" has devel- 
oped a distinction in the permissibility of picketing, even 
though eonm-eted with a peaeefni strike, betwei'n “big busi- 
ness” and “small business.” Picketing wa^ held legal in the 
former case, hut illegal in the latter .>.itualion,' the court 
saying; “The labor union was born of necessity. However, 
that necessity arose not from the abnso.s of the small busi- 
ness men emploviiig feis men, but from the oppression of 
workmen by large corabmation.s of capital employing such 
number of men that the individual was reduced to a mere 
numlier utterly incapable of aiulibte voice protest against 
the exactions of nnscrupulons employers." The eourt ad- 
mitted that “no definite line of demarcation between big 
business and small business can be drawn, and the number 
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«even Therefore, a lalvor dispute 
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of employers may not always be controlling, eacL case be- 
ing more or less a law unto itself.” Three employees were 
employed by the plaintiff in the case at bar. All struck. 
Union intervention was unnc'cessary in such a case, said 
the court, to remedy any complaint relating to terms or con- 
ditions of employment, lienee, picketing was unlawful.® 

In Picker v. Empire Individual Window Cleaning Con- 
tractors Union, Inc.,*® picketing of the jilaintilPs customers, 
to compel the plaintiff, an independent window cleaning 
contractor who had resigned from the defendant “union,” 
to pay back dues and fines, was held illegal. 

A prolific and ever increa.sing purpose of picketing is to 
induce employers to change a busines.s policy determined 
upon by them, which the union considers detrimental to 
the interests of it.s mcmliers. Thn.s in Duhrow I’urc Food, 
Inc. V, Glazcl,** picketing was held en.ioinable which sought 
to compel an employer to abandon one business not requir- 
ing waiters (eafeteriu) and to open another (restaurant) 
requiring waiter.s. In Welinsky v. Hillman,** picketing in 
protc.vt again.st the einployor’.s abandonment of part of his 
establishment was held illegal. In Lichterman v. Laundry 
& Dry Cleaning Drivers Union,** howe\er, picketing was 
held legal wiiere desiffued to coerce an em])loyc‘r not to re- 
duce prices, it apiiearing that the employees’ commis'ions 
would thereby be affected. In Mcadowmoor Dairic.s, Inc. i-. 
Milk Wagon Drivers Union,” the plaintiff dairy’ comitany 
sought to enjoin the defendants from picketing stores where 
its milk was .sold or offered for sale. It appeared that tlic 


9. In Dinniond v I'nited llftail I'n- 
lon ( iini i>()orU>d , xtHlt'd in lliiliin v. 
CtKiUs I’nion, N.I K(i 584 (Ilt.ls)) 
a b<ili‘ employee utruck. I’lckplmjt 
wac t'njoinpd 

to. NY in OctolMr fl, 1837 (S Ct 
NY Co per Laiiei, .1 ). 

11. NYin Nov<-int«<r 23, 1832 p 
2321. 

le. 18S NYS 257 (18201 Accord 
Paul V Mcncher, 168 Miac 657, 7 NY'S 
821 (1838), aff’d 2.14 AD 851, 6 NYS 
(2d) 379 (1938), leave to appeal de- 


nied by the Court of .\ppeaU, 278 XY 
813, 17 NK(2.I) 681 (18.38); IVisbny 
V .loac^. 160 Mikc 459, 8 NVSi2d) 
2 (3838). Sep aDo Vneeda Credit 
Clotliui” Stores, Inc v. Briskin, 14 
XVS(2d) 964 (18.39). 

13. 204 Minn 75. 2S2 NIV 688 
(1933) c/f Markowitz v. Retail Dry 
Cleanere I'niori, 3 Oh Op 386 (1935) 

14. 371 111 377, 21 NE(2d) 308 
(1939), cert, den .308 US 690, 60 S a 
128, 84 L Ed 499 (1939). 
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plaintiff’s competitors delivered milk in their own tmcka 
to retail stores and employed drivers therefor who were 
members of the defendant union. The plaintiff, however, 
sold its milk directly to individuals who owned or operated 
their own trucks and who in turn resold the milk to the pro- 
prietors of retail stores. The union contended this was 
unfair to union drivers, who lost employment through the 
plaintiff’s bvi.siness methods. The plaintiff’s application 
for an injunction was granted, the court holding that picket- 
ing for such a purpose was unlawful.’* 

A difference more fundamental than appears in the lan- 
guage of the law books divides union and employer in this 
respect. The union insists that it has an interest in the 
welfare of its members and that it consequently possesses 
a right to complain of any biisines.s methods adopted by em- 
ployers which would curtail the employment opportunities 
or injure the working eoiulilions of union membi'rs. In- 
volved in the union's position is the larger contention that 
industry’ has a res])onsibility towards tho.se employed there- 
in. Employers, on the other hand, eonlepd for the absolute 
right to determine questions of management and policy, and 
to decide when and how to operate a given enterprise. The 
perils of the market place arc the employer's sole concern. 
In the Meadowmoor Dairies case (supra), the issue was 
sharply drawn and the court resolved it in favor of the em- 
ployer. This appears by an almost unbroken line of au- 
thorities, as has been seen, to be the general rule. The prob- 
lem, however, is not without difficulties, and solutions have 
been finding their way into collective bargaining agree- 
ments governing indiu'-trios accustomed to unionization. 

An extreme of the union’s position was the contention 
advanced in connection with the sit-down strike. Workers, 
it was asserted, had such a “right to the job” as to justify 


is. Ss» Morpland Tbralrn v. 
rortltnd Moving Picture .Math i»p 
I'nlon, 140 Or .IS, 12 41.1 

(11*32) lioldini; piiksthig lllr^fal wlinrc 
earried on lor the purjmw, nnionjf 
iiitM<n,of lotludii^ the pcr»«ri pi'-li-ted 
to employ two oaioa men and nut 


iDcrel]r one union man at a atlpu- 
lated lalar^, upon the emplo}'er*a 
ebanirint; bif method of doin;; buai- 
neee from ailrnt to aound Sima. .S** 
a)«o laike Valley Farm Prodacta, 
Inc. V. Milk WaKon Drirrra* Univn, 
108 F(2d) 430 (CXiA 7, 1030). 
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retention of the employer’s property in connection with a 
labor dispute. Assertions of a “right to work” aimed at 
inducing government to adopt a more affirmative attitude 
toward the unemployed is understandable and in some 
quarters encouraged. But a like assertion advanced as a 
responsibility of the particjilar employer involved in the 
dispute would seem to go too far in a society where in- 
dividual enterprise is still the focal point in our way of 
living. 


Section 115. Picketing of Residence. 

The question as to wliether picketing of a residence as 
distinguished from a place of business is permissible has 
arisen in two classes of cases; first, where the residence 
of the employer is picketed; second, where the residence of 
the employee is picketed. Picketing in the second class 
of cases, though genoraliv held illegal,’* has sometimes been 


held lawful,” whereas in the 

16. Knujaon v Bcim, 12 J F (iSfi 
(DCD Minn 1!>03|; C'lirntt'nacn > 
KolloKK, 110 III App 6i 1100:11 See 
iilMd lliiai’h .Ipwelry Co. v. United He 
tail Employecii t ulon. 281 NV 150. 
22 NE<2d) 320 (IlMO), Mtirdwk t 
Walker. 1.V2 l*a oO.l, 25 A 402 (1803) . 
IVic'k Cliina Co r Brown, 164 I*a 
440, 30 A 201 (1804). 

In Ui'iiuii);tc>n Riinil v. Crofoof, 348 
AO 280 NYS 102.'i (1930) afTd 
270 XV 633, 18 Ni!:<2d) 3T (19.38), 
wlipre an injunction which was sought 
against the tinlun was granted, the 
eompluint prayed for an order re- 
sti.iiniiig the dcfrndaiits. among oth- 
er things, "from picketing the homes 
of the iiulividiial plaiiiti(Ts, or other 
employees of plaintilT coin|iatiy. or 
persons seeking eniplojmeiit with 
plaintifT coDi{)any.” Uut in A. L. 
Reed Company v. Whiteman. 238 NY 
S45, 144 NE 886 (1924) the Court 
of Appeals held an injunction too 
hroad which contained, and diiected 


first class of cases picketing 

the omission of, a protision enjoining 
the defeiiduiita ‘‘from visiting the 
homes of plaintilf's workers with a 
tiew to persiinding plnmtifTs workers 
to leave their eiiiployinent or breach 
their contracts with the jitaintiff " 

It has been contended th.it picket- 
ing of a re-idctice ouglit not to be en- 
)«ined, because tlie common law cen- 
orally recognizes no right to pnrscy. 
Feinberg, Picketing. Free Speech and 
"laibor Disputes'’ (1940), 17 NVCC 
Qtinr 385, 403, .’199-400. 

17. Iron Molders 1 num v. Allis 
riialmers, 106 F 43, 20 I.R.4(X.S) 315, 
91 CCA 031 (CCA T. 1908); So Cat 
v Amalgamated I'liion, 186 Cal 004, 
200 1* 1 (1921) , State Line R. Co. 
r. Brown, 11 Pa Dist R 609 (1901) 
Contra. Barnes v thi. Typo. I'nioii, 
332 ill 424, 83 XK 940, 14 UIA(XS) 
1150, 122 Am St Rep 129 (1908) (be- 
cause all picketing is inherently ille- 
gal) ; People ex rel Siegel v. Kaye, 
163 Mtoo 663, 1 NYS(2d) 354 (1937) 
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has uniformly been held illegal.’* In State v. Zanker,’* 
striking pickets were convicted of disorderly conduct for 
bannering an employee who refused to join the strike as a 
“strikebreaker” and picketing with such banners before 
her home. In State v. Perrj'," a later Minnesota case, the 
Zanker case was cited with approval, the court adding: “De- 
fendants were endeavoring to carry into the home and do- 
mestic life of Gu.stafson (the complainant) an industrial 
coiitrover.sy which should linv'e been left elsewhere.” 

In this connection, the courts have been confronted with 
the problem as to wliat may be said to constitute a home, 
and what, on the other hand, to constitute a place of busi- 
ness. In State v. Cooper,*' a private chauffeur picketed 
the home of his employer. In declaring such jacketing il- 
legal, the court overruled the defendant chaulTeur’s con- 
tention that the emjdoyer's home was likewise the chauf- 
feur’s place of business. The defendant contended fur- 
ther that a holding against him would result in the rule 
that “employees working in a domestic capacity would be 
denied the right of picketing which i.s a right given to other 
industrial emjiloyees.” But the court, quoting from Ander- 
son V. Ueland ** replied that “the homo i.s a sacred place for 
people to go and he quiet and at rest and not be bothered 
with the turmoil of industry, and that as such it is a sanc- 
tuary of the individual and should not be interfered with 
by industrial disputes.” In Senn v. Tile Layers Union,** 
however, picketing was permitted of a plumber’s residence 
where it appeared that he curried on his husiu.-ss from that 


;wbere tli*" picket* were enjoined »l»o 
because tliey usued false ntste- 
menU) ; Betker Studio* v .^!ail Order 
Catalofiue Artist*, NYL.7 Ajird 8. 
1034. p Ifl’iS. .See Stanley iliL'h, La- 
bor in the World of Tomorrow, Atner 
ican Mercury. Xoiemtjer, lOllO- 'The 
Venezuelan Con«tilate wa* pickrierl 
beeauae at the New York World* 
Fair, (ix |ncm-UDion] Vene/uelan 
mueician* were employed to play na- 
tfre muaic.” 

18. Davit r. SUte, 300 Ind Sd, 101 

MS 


XE 385 1102.5) : Baltic Mintnj: Co, v, 
Ifuuiihtoii, 177 Wi* 632. 144 XW 200 
(1913). 

18. 179 Minn .33.5. 229 XW 311 
11030). 

SO. 285 XW 302 (Minn lOSfl). 

91. 2«3 XW 903 (Minn 10.10). 

99. 197 Minn 518. B21. 267 .V\V 817, 
SIS (1038). 

23. 922 Wia 383. 268 XW 270 
I1936). aff'd 301 I'K 468, 87 8 Ct 867. 
ei L Ed im (1037). 
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residence. In Rand Tea Co. v. Manganero,** striking em- 
ployees were permitted to picket the employer’s trucks and 
to follow them for that purpose to the place where they de- 
livered merchandise. 

In Muncie Building Trades Council v. Umbarger,*' a la- 
bor union engaged in a controversy with builders of dwell- 
ing houses, picketed not only those dwellings but others in 
the vicinity which were flic residences of the plaintiffs. 
Picketing of the plaintiff.s’ residences was enjoined. 

Under Section 111.0G(2a) of the Wisconsin State Labor 
Relations Law, known as the Kinjdoymciit Peace Act,*® it 
is declared an unfair labor practice for an employee in- 
dividiiallv or in concert with others to picket the domicile 
of any oilier employee. In an anti-pieketing statute in the 
State of Nehra.'-ka,*^ it is declared unlawful to picket the 
place of work or residence of another. The constitutional- 
ity of the Ncbra.'-ka law i.s donbtfnl, however, in view of the 
lioldiiig of the United States Su]>reme Court in Thornhill 
V. Alabama** declaring an Alabama anti-picketing statute 
unconstitutional bwause its breadth and vagueness ivere 
menuees to free speech. 

In Uiigland, picketing of a residence was at first declared 
to he lawful by the Trades Disputes Act of 190(5** which 
provided tiiat “It sliall be lawful for one or more persons, 
acting on their own behalf or on behalf of a trade union or 
of an individual employer or firm in contemplation or fur- 
therance of a trade dispute, to attend at or near a house or 
place wliore a person resides or works or carries on busi- 
ness or happens to bo, if they so attend merely for (he pur- 
pose of obtaining or communicating information, or of 
peacefully persuading any person to work or abstain from 
working.” In 1927, however, by the Trades Disputes and 
Trade Unions Act** picketing of a residence was declared 

S4 90 NYI^J .53 (1938). Ed 1093 (1940) 

89. 17 NE(2d) 828 (Ind 1938). 88. 6 F,dw VH, c 47. 

86. IjiWB, 1939, c 57. SO. 17 & 18 Oo V, c 22. See fur- 

87. Comp Stats of 1029 see 28- ther, in relation to the English law, 

813. annotation, picketing Home, 122 ALR 

88. 310 US 88, 80 S Ct 736, 84 L 734 (1039). 
n Teller]— «3 
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unlawful not onlj’ where intimidating (Section 3 [1]) but 
also where peaceful (Section 3 [4]). Section 3 (4) pro- 
vides that “Notwitlistanding anything in any Act, it shall 
not be lawful for one or more persons, for the purpose of 
inducing any person to work or to abstain from working, 
to watch or beset a liouse or place where a person resides 
or the approach to such a house or place. . . 

Section 116. Picketing in Communities Privately Owned. 

The legality of picketing in communities privately OA\Tit*d, 
or privately operated, has generally been denied. Thus in 
People V. Ro.senzweit,-^* strikers of a concession of the New 
York World’s Fair were denied the right to picket hecanae 
the Fair was conducted by a private corporation, while in 
Seagate A.ssociation v. Scatrate Tenant-s A.ssocintion.” the 
right to picket was similarly denied because the plaintiff 
was able to show that it was a privately owned and com- 
pletely enclosed community In the ease of piekoting upon 
public property, as upon a boardwalk under the control of 
the Park Flepnrtment of a Tity, legality lias been upheld in 
the case of People v. Ilibinovich.*’ In the Kibinovieli case 
the state contended that the Park (’ommissioner, under the 
authority granted him to c.stablish reasonable rules and 
regulations to secure to the public the common enjoyment 
of parks and otlier recreation areas, could properly insist 
upon the securing of a permit a.s a condition to tie* right to 
picket. Reliance was placed on Davis v. Massachusetts,** 
W’here the United States Supreme Court held that an ordi- 
nance prohibiting any person from making any public ad- 
dress on any pnblic grounds of a city w'ithout a [ktiuiI from 
the mayor was within the police power and not violative 
of the fourteenth amendment to the federal constitution. 
The court, however, pointed out that a number of private 
businesses abutted upon the boardwalk, and said : “W'ith 

SI. 171 Mim 70e, 18 XYS(ad( -or, U Pk%i)1» V BiWnoviph, 171 Mi*« 

669. IS NYS(2d) 1.16 (1838), 

St. 168 .MUc 742, 6 NYS(2di 3H7 S4. l67 I S 43, 17 S Ct 731, 42 L 

(1838), ard 266 AD 848, 11 >'VS{2d) £d 71 (1887). 

382 (1838). 
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oucli a situation existing, I do not believe that it was intend- 
ed by the regulation in question to grant to private busi- 
nesses operating on city property an immunity from the 
consequences of labor disputes which other private busi- 
nesses do not possess.” The court further pointed out that 
the Davis case was questioned if not overruled in Hague v. 
Committee for Industrial Organization.** 


Section 117. Picketing in the Absence of a Strike — in 
General. 

Picketing plays a varying role, depending upon the type 
of industry involved in the dispute.** Where a large num- 
ber of employees are involved, as in the mining or manu- 
facturing industries, picketing will generally be found to 
be ancillarj' to a strike, the purpose in picketing being to 
dissuade strikebreakers from entering the disputed plant. 
In goods-distribution indu.stries, where a .smaller number 
of workers ai'e employed, or where goods manufactured 
under allegedly unfair labor conditions are sold or dis- 
tributed, picketing will more generally take the form of an 
independent weaiion, unconneeted with any strike. Judi- 
cial recognition of this distinction is all too rare. In Unit- 
ed Chain Theatres, lac. v. Philadeljihia Moving Picture 
Operators Union,*’ the di.'<tiiiction wa.s at least indicated, 
if not clearly .stated. The court there noted that “in the 
present case the plaintiff employs only two men at each 
theatre. The outside supply of labor is practically un- 
limited. The calling of strikes would be perfectly futile, 
and to limit the elU'of of flie Tri-City doei-ion (which per- 
mitted the eniploynient of ‘niis.sionaries’ similar to pick- 
et.?) to strike emses only would l»e to deny to employees in 


SS 307 I’R 41(0, .’50 8 Ct B:.I. S3 L 
K(t 14BS (J0.305 S<>», for a moiv t‘\- 

ttuiilpfl iliwiiMaUin of tht! llapo' 

aectiona .36, 37, Sc<* «!«<», for 
ttie ]>i)«itiau of coinimny to»n« anit 
hiniiM-s under the National fjjbor Ue- 
latioiiR Act, infra, seetion 290 
38. See Note (1033), Piihetins os 
on Independent \Ve»iK»n of Lalior t>e- 


fore and iindei Un- N'lU.A, 33 Col L 
Rev 1188 . 

87. M Fi2d) l.SS (DCED P« 1031). 
See also New Nr'jro Alhanee v. Soo* 
itary Groeery Co .W3 US 5.32, 58 .S 
Ct 703, 82 I, Kd 1012 (1038) , Gold- 
fiiiRer T. Keintneli 276 NY 281, 11 
NE(8d) 010, no AI.R 477 (1037). 
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oases like the present, resort to their only practicable weap- 
on.” An additional and most important purpose served by 
picketing in the absence of a strike is the unionization of 
non-anion territory competing to the detriment of territory 
already unionized. 

The term “picketing in the absence of a strike” is utilized 
to denote the carrying on of picketing in cases where no 
dispute exists between the employer and his own employees. 
Because, in the great generality of eases, such dispute takes 
the form of a strike, the term “picketing in the absence of 
a strike” serves to describe in few words the given situa- 
tion. But it is important to note that a labor dispute may 
at times exist between an employer and his employees even 
though technically no strike has taken place, and in such a 
situation picketing might be held legal in jurisdictions 
which, generally, refuse to recognize the legality of picket- 
ing in the absence of a strike. Thus in the CaKfomia case 
of Irvine v. Projectionists Union,** it appeared that the em- 
ployer’s aole employee was discharged when he refused to 
work for less wages. Thereupon the onion commenced to 
picket, and the employer brought suit to enjoin the picket- 
ing, alleging that no strike existed, and that under Califor- 
nia law picketing in the absence of a strike w’as illegal.** 
Under these facts the court held that picketing was immune 
from injnnction, upon the ground that there was a bona fide 
dispute concerning wages. The union moved to punish the 
plaintiff for contempt for falsely signing an affidavit al- 
leging that there was no strike when in fact there was a 
strike and plaintiff well knew there was a strike. The court 
denied the motion, saying that the statement in the plain- 
tiff’s affidavit to the effect that there was no strike, was 
technically true. If, said the court, the employee whose 
wages were reduced had voluntarily quit, there would have 
been a strike in a technical sense, but the opposite was true 
in this case hecanae the employee remained on the job nntil 
lie was discharged- 

M. e OCH X«b Ch mo (Sapor Ct SB. 8m iofm, liifai Metkn, 

SI* JuigclM, JMO}- 
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Kineteen states have thus far most directly passed ju- 
dicially upon the legality of picketing in the absence of a 
strike, of which only five (Colorado, Montana, New York, 
Oregon and Wisconsin)" have permitted such picketing, 

4a ColorAlO. — Denver Loc«l Union Ine v. Bauer, eiipra), it has been held 


V. Perry Truck Lines, Inc 101 P(2d) 
436 (Colo 1940). 

UontAiui. — Empire Theatre Co. v. 
Cloke. 63 Mont 183, 163 P 107 (1017) 

New York. — Nann v. Ralmist, 255 
NY 397, 174 NE 690, 73 ALR 669 
(1931); Exchange Bakery v Rifkin, 
24S NY 260, 157 NE 130 (1927 1, re- 
argument den 243 NY 661, 157 NE 
89,5 (1027); May’s Furs and Ready- 
To-Wear. Tnc. V.' Bauer, 282 NY 331, 
26 NE(2d) 279 (1940), rcargiiment 
den 282 NY 804. 27 NE(2d) 210 
(1940), (Strauss v Steiner, 173 Mis< 
S21, 18 NYS{2d) 395 (1940) ; People 
ex rel. Brodcr ; Heller, 166 Mi«f I.>j, 
2 NVS(2d) 382 (1938); Fairndd v. 
Friedman, 14 NYS(2d) 709 (19391. 
Contra • Krausliaar v. Krug, 16 NYS 
(2d) 681 (1939); Bond Stores v. 
Turner. 258 AD 769, 14 NYS(2d) 
706 (1939). 

In Straus* v. Steiner (supra), the 
court said; "T regret that 1 cannot 
follow the decision of the learned 
appellate division of the third depart- 
ment (Bond Stores, Inc, v. Turner, 
268 AD 760, 14 NYS(2d) 70S (19391) 
and that of my learned colleague, 
Daly, J. (Kraiislutar v. Krug, 16 K 
YS(2d) 661 (1939]). 1 think that 

section 876-a fully defines the situ- 
ation presented here as a ‘lalior dis- 
pute.' That there is no striking em- 
ployee at plaintiff’* place of business; 
that the employees are satisfied with 
their working conditions; and that 
they have rejected the union, |l**<** 
mt-differenee.” ^ 

While, however, picketing te the 
ehaence of a etrike haa been wld to 
eonatituta a *ffabor dispute" under the 
Mate aati4B|aiieti(m act (May% Fure, 


that efforts at settlement, generally 
retjiiired by the act in cases involv- 
ing a "labor dispute"’ as a coiuIitKin 
among others, to the obtaining of in- 
junctive relief against unlawful labor 
activity, need not be made in the 
light of the fart that the picketing 
union does not represent any of the 
employer's employees. May’s Furs, 
Inc. V. Bauer, supra. 

Oregon. — George B. Wallace Co. v. 
International Asan. 166 Or 652, 63 P 
(2d) 1090 (1930); Blumauer v M. P. 
M. O. U. 141 Or 399. 17 P(2d) 1115 
(1933), overruling the following 
cases: Heitkemper v. Central Labor 
Council, 99 Or 1, 192 P 765 (1920); 
Bloreland Theatre* v. M. P. M. O U. 
140 Or 35, 12 P|2d) 333 (1932); 
Crouch V. Central Labor Council. 134 
Or 612, 293 P 729 (1930), The Wal- 
lace ease (supra) has probably been 
made bad law in Oregon, by virtue of 
the adoption m 1039 (L 1939, c 2) 
of an amendment to the anti-inpme- 
tion act defining a labor dispute in 
terms of a quarrel between an em- 
ployer and a majority of the relevant 
bargaining unit of his employees. 

Wlaconain. — American Furniture 
Company v. Teamsters Union Local, 
268 NW 2.50 iWis 1936). Contra: 
Meehanir v. Hoffman, 10 Law & Iji- 
bor 83 (Circuit Ct IVis 19281. The 
American Furniture Company case 
(supra) has probably been repudiated 
by a 1939 amendment to the anti- 
injunction act (L 19,79, c 25) defining 
a labor dispute in terms of a eontro- 
vemy between an empl^ter and a ma- 
jority of the relevant b«r|piining unit 
of hla amployeea. 
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while foarteen ( Calif oniia, Conneclicut, Florida, Ceorgfii^ 
Illinois, Indiana, Kentucky, Maine, Massachusetts, New 
Jersey, Ohio, Pennsylveinia, Texas and Washington)" have 
outlawed it. 


il. C«Ufotiiia.— Smith MetropoliUn 
Market v. I.^onK, IS St Bar Jour SA3 
(IS-ti); A Hiirk t. Amalga- 

mated Meat Cutters, 1 CCH t,ab Cai 
292 (November 19.17) Contra.- 
Lob Angeles Athletic Club v. Local 
Joint Executive Board, 1 CCH Lab 
Cas 340 (December 29, 1937) ; Pat- 
terson V. Journeyman Barbers’ Inter- 
natiooal Union — (August 2.1. 19.19) 
But where a dispute exists between 
the employees of a manufacturer anc 
the manufacturer, the union may 
picket not only the manufacturer's 
plant, but also the product itself and 
the sale thereof at retail establish- 
ments Sunset Poultry Market 
United Cannery Workers, 2 (XH Lab 
Cas 12a (Kovember IS, I939I. 

Reliance is sometimes placed, in 
connection with boldinga that picket- 
ing In the absence of a strike or in 
the absence of a labor dispute be- 
tween the employer and bis employ- 
ees is illegal and may be enjoined, 
upon Section 923 of the Labor Code, 
which contains a declaration of public 
policy to the eifect that individual 
workmen shall be free from the inter- 
ference, restraint or coercion of em- 
ployers of labor in any concerted se- 
tivities for mutual aid or proteetkm. 
See Olson v. Bakery Drivers Local 
— (Super Ct Los Angelo Co July 
0, 1940), bolding picketing in the ab- 
•enee of d htb^r dispnte between em- 
ployer and employees illetpll because 
the puriKMc thereof is to compel an 
employer to accede to a contract un- 
der the terms of frhkb tbe employer 
would be required to diaebarge such 
bia enplotces As failed or refused 
to join the ontaidc labor nukm, 
(liereby |«prishR|> fwA amployeaa of 

ma 


their right to bargain freely and col- 
lectively, in violation of Section 923 
of the Labor Code See, in this con- 
nection. infra, section 491. It has 
been held, with respect to Section 
923 of the Labor Code, that nothing 
therein contained authonces a court 
to iasue an order directing an em- 
ployer to bargain collectively with tbe 
designated representatives of its em- 
ployees. Nutter V. Psci6c Electric 
Railway Co. — (Super Ct la>s .An- 
geles Co. July 17, 1940). 

Connectient. — Loewe's Enterpriae 
V, Internntional Alliance, — Conn — 
a A (2d) .121 (1930). Rut this rase 
probsbh no longer represents the 
Coniiectieut Ijiw, in view of the en- 
actment in 19.10 of a state anti-iD- 
junction act modelled partly after tbe 
Norris .-let L 1939, r 251- Gen Htata 
19.19, Supp 142()c-1428c. The defini- 
tion of tbe words "labor dispute” in 
the Act. like the definition of the 
same term in tbe Norn* Act, is as 
follows- “Tbe term ’lalior dispute’ 
shall include any controversy con- 
eeming terms or conditions of em- 
ployment. or coneeming tbe associa- 
tion or representation of persons in 
negotiating, fixing, maintaining, 
changing or seeking to arrange ternw 
or conditions of employment, regard- 
less of whether or not the disputanta 
stand in tbe proximate relation of 
employer and employee’* (L 1989. c 
251, Section 1). 

Florida. — Paramount Enterprises 
V. Mitchell. 104 FU 407, 140 S 320 
(1932) ; Retail Clerks Union ». tinier 
Shape. Inc. 198 8 020 (FU 1089). 

Otoxfio. -ItobitMon v. Bryant, 181 
On 782, 184 SW 808 (1036). 

lUiBAiAc— Swing V. Am. Fed. of La- 
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The point of view underlying holdings limiting picket- 


bor, 298 111 App JS, 18 NE(2d) 258 
(1938), ard 3T2 111 91, 22 NE(2d) 
867 (1039) i Ijiwrenec Avenue Ruitd- 
jng Corporalitin v. Van lieck, — Til 
App — NE(2d) — <1940); May- 
wood Farraa Co. v. Milk Wajfun l>riv- 
ers’ Unton, 22 NE(2d) nfi2 (111 1939); 
Hendrickson v. International Assn 22 
NE(2d) 969 (111 19391; daffe v Auto 
Mechanics, 22 NE(2d) 723 (III 1939). 
c/f Sehiister v. International Assn. 
293 111 App 177, 12 NE(2d) 50 (1938). 

Indiana. — Roth v, I-ocal Union, 24 
NE(2d) 280 (Ind 1939) (c/f Scofea v. 
Tlclntar, 187 NE 662 [1933]). The 
Roth case appears to he a plain mis- 
interpretation of the -State .Anti- 
Injunction Act which, like the 
Norris Act, deflncB a "labor dis- 
pute” to include "any eontroveray 
concerning terms or conditions of 
employment, or concerning the aa- 
aociation or representation of per- 
son* in negotiatlnc, 6vinp, main- 
taining, changing, or seeking to ar- 
range terms or conditions of em- 
ployment, regardless of whether or 
not the disputants stand in the pros- 
imate relation of employer and em- 
ployee.” 

Kentucky. — Hotel Union v. Miller. 
272 Ky 486, 114 SW(2d) 601 (1938'.. 
c/f Music Hall Theatre v. Moving 
Picture Machine Operators Local, 61 
SW(2d) 283 (Ky 1933). 

Maine —Keith Theatre v. Vachon 
134 Me 92, 187 A 692 (19361, 

Maaaachttsetta. — Simon v. Sehwm-b- 
man, 18 NE(2d) 1 (Mass 1938), 
Qnlnton’s Market, Inc, v. Patterson. 
21 NE(2d) 648 (Mass 1939); Harvey 
V. Chapman, 220 Mass 191, 116 NE 
304 (1917). c/f Simon v. linnilin, 
1 CCH Ijib Cas 672 (1030). 

Kew Jetney. — Gevas v. Greek Rea- 
Unrant Workers dab, 134 A 309 
(KJ 1628} ; Heine’s, Inc, v. Truck 
Drivers, 18T NJ Eq 514 (1940); Feller 


V. I. IL G W. U. 121 NJ Eq 452, 191 
A 111 (1937); .Snead & Co v. Local 
Union, 103 N,T Eq 332, 143 A 331 
(1928); SuehodoIsWi v A F. L 127 
N.l Eq .51). 14 A(2d) 51 (1940); Mit- 
niek v Furniture Workers’ Union, 124 
NJ Eq 147, 200 A .ISS ( 1938 1 , app dis 
125 N.T Eq 142, 4 A (2d) 277 (I'l.qO) 
upon the ground that the parties had 
In the interim effected an adjustment 
of the controversy. In Tlionipsori i. 
Delicatessen Workers Union, 120 N I 
Fq no. 8 A(2d) 1.30 (1939), it was 
be)d that the distribution of hnndbiDs 
and the carrying of signs near but not 
in front of the plaintiff's premises 
could not be enjoined though the 
plaintiff had terminated the strike by 
filling the strikers' places. Such ac- 
tivity, said the Court, did not con- 
stitute picketing and the fact that 
some of the plaintiff's customers were 
given the handbills the court held to 
be "merely accidental " 

Ohio. — Crosby v. Rath, 136 Oh St 
.352, 2.3 Nf:(2dl 9.34 (1940); Snapp v. 
White, 37 Oh Op 186 (1940); La 
France v. Electrical Workers. 108 Oh 
St 61, 140 XE 899 (1929) ; SalUman 
V. I’nited Retail Employees. 10 Oh Op 
6 (1037), Dnggs Dairy v. Milk Driv- 
ers. 49 Oh -App 303 197 NE 88 

(19.35) ; Steinberg v. International Al- 
liamr-, 13 Law i Labor 66 lOliio .Ajip 
10.30); United Tailors v Amalga- 
mated Workers. 26 Oli NP 439 (1927). 
r/f Finke v. Srhwartr, 28 Oh NP 
(X.'t) 407 (1931) 

Picketing of partners operating a 
store witlHjut employees, for the pur- 
pose of eomiielling them to conform 
to uniform closing hours on Thurs- 
days and Sundays, was held legal in 
Evans V. lietail Clerks Union, — LRR 
— (Ct Com Pis Fairfield County. Ohio 
1940), the court citing Senn v. Tile 
Layers protective Union, 301 US 468, 
57 S a 857, 81 L Ed mi (1937) for 

ase 
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ing to furtherance of a strike has been stated in the Massa- 
chusetts case of Simon v. Schwachman" as follows: “By 
our common law the right to strike and maintain pickets 
against an employer is deemed the right of his employees 
only. Labor unions and other persons helping striking em- 
ployees do so only in the right and for the benefit of those 
employees. Each employer and his employees constitute 
a unit within which a trade dispute must be found in order 
that picketing and other normally lawful methods of con- 
ducting a strike may be employed.” In Keith Theatre v. 


the proposition that pieketinj; in the 
nbsence of a strike >s Ie;;al. and dis- 
tin^ishinfr Crosby t. Rath (supra) 
upon the proiind that the presence of 
violence was .sufficient to justily the 
injunction ortler entered in that case, 
rhe right to picket waa identified with 
the guarantee of free speecli, the 
court aaying *‘ln exercising the right 
of free spewh the defendant hss a 
conalitutional right to make known 
its complaint against plaiutiif- in de 
fense of what they have determined 
to be proper and reasonable hours of 
labor for those engaged in similar 
enployment. by carrying a banner 
truthfuliy laforming defendant's un- 
ion members and the public of the 
facts, and this Court holds that the 
defendant may do this regardless of 
whether there fa a trade or labor dis- 
pnte between the employer and em- 
ployees.” See, for a discussion of 
the conneetion of picketing with free 
speech, infra, sections 135-]4fl. 

Pennaylvaaia. ~ Flashner v. Amal- 
ganisled Meat Cutters. 1 CCH Lah 
Cas 1338 (November 3. 1030), 

construing a 10S9 amendment to 
the Anti InjuneticHi Law defining a 
iabor dispute Jn terms requiring a 
dispute between an employer and a 
majority of bis employees. L 1030, 
Act 103. Ree, foe a eentrary holding 
prior to the 1030 amendment, Kirmse 
y. Adtor, 3U Pa St 78. 180 A IdM 


(1033) 

Teaaa — Webb r. Cooks (Inion, BOS 
SW 108fi (Tex Civ App 1021) ; Inter- 
national Assn X Federated Assn. 100 
S\V(2d) 301 (Texas 1037) 

Washington.- Safeway Stores. Inc. 
V Retail Clerks I'nion. 184 Wash 
322, 51 P(2d) .372 (103.3). Adams v. 
ltiiild(ng Service Kmpinyees i'nimi, 07 
Wash rw 209, «4 P(2d) 1021 ( 10.18 ) ; 
S and W Pine Foods v. Retail De- 
livir} Drivers and .‘talesmen's I nion, 

2 car Uh Cas 932 (Wash 1940) 
In Fornili v. Auto Mechaniea t'nion. 
100 Wash Dec 240, 03 P(2dy 422 
(1030), the Court enjoined picketing 
even though the picketing union had 
theretofore entered into a coilertive 
bargaining agreement with the pick- 
eted employer which. u|mn the ex- 
piration thereof, the employer refused 
to renew in I'nited I'nion ttrewing 
Co, T, Dave Keck, 100 Wash Dec 412, 

03 P(2d) 772 (10.39), pieketing by 
one union was enjoined where tbr 
employer's employees were all mem 
hers of another union. In Adams v. 
City of Walla Walla, 82 P)2d) 584 
(Wanh 193B). it waa held that since 
picketing, whether peaceful or not, 
was Illegal in the abseme of a atriks. 
the validity of a munici|>al anti-pick- 
rting ordinance would not be tested 
under the State Declaratory Jodf- 
■ent Act wliere no strike existed. 

48. 18 NlCtBd) 1 (MaM 1038). 
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Vachon," the matter was expressed in the following lan- 
guage: “The employer’s right to carry on its lawful busi- 
ness cannot be interfered with without just cause or excuse. 
As to its own employees, it may be said to have opened the 
door to negotiations with them, and the door is not closed 
even after they hav’^e gone out on strike. Having taken them 
into employment, it may be said to have consented by im- 
plication to reasonable disou-ssion of their disagreement.s 
and possibly even to peaceable picketing, but it contravenes 
the fact, express or implied, to say that it has made any 
such conce.ssion or surrender to strangers. . . . Social 
welfare does not demand that nonrelated persons or organ- 
izations shall have the right even by peaceable picketing, 
to attempt to break down and destroy a satisfactory rela- 
tionship between an employer and its employees in order 
to supplant it by another whose terms are satisfactory only 
to the dictators of it.” In Ohio, picketing is held illegal if 
in the absence of a strike, upon the ground, among others, 
that otherwise “an employer might well find himself . . . 
picketed by two or more hostile unions with each one in- 
sisting that the employer di.scharge his employees unless 
they become members of that particular union alone.” ** 
The rationale on the other band, of those cases which per- 
mit picketing in the absence of a strike has best been set 
forth in the New York case of Exchange Bakery r. Rifkin;" 
“The labor organization may be as interested in the wages 
of those not memljers or in the conditions under which they 
work, as in its own members, because of the influence of 
one upon the other. All engaged in a trade are affected by 
the prevailing rate of wages. All by the principle of col- 
lective l>ai'gannng. Economic organization today is not 
based on the single shop. Unions belicv’e that wages may 
be increased, collective bargaining maintained, not in some 
single factory but generally. That they may prevail, it 
may caII a strike, and picket the premises of an employer 
with the intent of inducing him to employ only union labor. 

4S. 184 Me 388. 187 A 692 (19.18). M. 245 NY 280. 16T NE 130 

U. Cmby V. iuth. ISO Oh St 352 (1927), WArgument den. 24« NY 661. 

(IMO). 167 N£ 898 (1927). 
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And it may adopt either method separately. Picketing 
without a strike is no more unlawful than a strike without 
picketing.” 

Becognition of the legality of picketing in the absence 
of a strike involves approval of the purpose of picketing not 
simply as a weapon to be utilized in connection with an ex- 
isting dispute between the employees of a particular em- 
ployer, but as a tactic employed in connection with an or- 
ganizational drive. Thus in Yonkers New System Laundry, 
Inc. V. Simon,** a union which had theretofore lost a State 
Labor Board election held to determine the union’s claim 
to a majority of the employer’s employees, commenced to 
picket the employer. The employer contended that such 
picketing was illegal because the union had failed to qual- 
ify as his employees’ bargaining representative. The court 
held other^s^so, however, saying: “Even though the defend- 
ant union ha** not been designated as the collective bargain- 
ing representative of plaintiff’s employees, it may still at- 
tempt to increase its members among plaintiff’s em- 
ployees.” 

In 1332, the Norris bill b<H-aine the federal anti-injunc- 
tion law, and defined the term “labor dispute” to include a 
controversy between parties though not stnnding in the 
relation of employer and employee.*^ The Act sired proto- 
type state anti-injunction statutes which likewise widened 
the meaning of the term “labor dispute,” thereby favoring 
the legality of picketing in the ab.sence of a strike or other 
labor dispute between employer and employee." Reversal 

AS. 103 NYU 76 (1940). ntsnd In th» proximat* ivlatioB of 

47. Act of iUreh 2.3, 1932. <■ 90. 47 employ rr and i>mpU>>r<>.‘' Hrt, for • 
SUt 70 29 I’SCA JWtion* 101-11.3. dlariwaiivn of the Xorri. Art, iofr*. 
Ht Swtioo of the Art. ft fa •■h«Pfrt^ fmirtrt-n, iwrtion* 

proihlrd that the term “h.t>r.r di. » «atrtnfnt «f Ow •OKtoo- 

pute*' ir.i ludre "any eoatroyrray con- wrafr* which have t|^B ImM IB Wli- 
ceming Urm» or «roditu.i><i of tm "''***' ■'"* "tabor 

plojrment. or ccDoerning thr a»*«cia- diepntrf" >rad»r the Art, infrn. »#«• 
tkiii or repreaentatioQ of peraona m- **"»• 80S 218, 
gottathij', fixing, malntalninft, chans- 48. Srt. for a #Ut«tMi»t of tbo 
Ing, or arekittg t« nrrangv terma or atataa which hare rasetad tueh atat- 
cooatlMa of cin)iloyim«t, regardlcaa uIm, aectton 434. Infra, anil for a 
of wiMther or Mt tita dtapnuatt dtaescaioa of tha maiMor ta WUah 
.MW 
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of that tread, however, ig evideaced by statotes passed in 
1939 ia the states of Oregon,** Pennsylvania ** and Wis- 
consin,*^ which define a labor dispute in terms of a quarrel 
between an employer and the majority of his employees.** 
In New York, it has been held under an anti-injunc- 
tion act patterned upon the Norris Act, that although 
picketing in the absence of a strike constitutes a “labor dis- 
pute’’ under the act, no effort at settlement of the contro- 
versy need be made as a condition to the obtaining of in- 
junctive relief under the act, in view of the non-representa- 
tion by the union of any of the employer’s employees.** 


Section 118. Picketing in the Absence of a Strike — When 
a Strike Exists. 

Courts which hold picketing illegal in the absence of a 
strike have been called upon to determine whether a strike 
may bo said to exist in a given ca.se. Two rules have thus 
far been announced, which govern such determination: 
Fir.st, the quitting by a single employee or even of several 
of many employco.s does not constitute a strike. There 
must be a general walkout.** The case.s do not give any 
clear answer, as has been seen,** to the question as to the 
precise number of employees which need to be involved for 
a general walkout to exist. Statutes in the states of Ore- 
gon, Pennsylvania and Wisconsin, as has been seen,** 
have introduced the notion that a majority of employees 
but no less need to walk out for a strike to be said to exist. 


micb vtatiitvs haw liwn rooatruf^ by 
tti« varinua atatea. tM'lion* 430-450. 
infra. 

49. Orapon f. 1839, c. 2. 

50. IVnnsyh-nnia L 3939. c 07 

81. Wiawiniin Stata 1939. o. 23 

59. Thf Wincimain '•Kinpluynifiit 

P«»re Act” ({iatteTn4>d morp or Iws 
upon the National Labor Kviationa 
Act) , also proscribes labor artlvlty 
carried on without majority authur- 
iutton. Wli StaU 11930). section 
111.00 (2e). 

80. May’s Purs and Ready to Wear 
y. Bauer. 289 NT 301. 20 N£<2d) 279 


(1940). rvareument den 282 NY 804. 
27 XE(2d) 210 (1940). 

84. CevHS V Greelc Restaurant 
Workers Club, 99 X,T Kq 770. 134 A 
309 (1996); Sajlaman r. Vnited Re- 
tail Employees. 10 Oh Op 6 (19.37)j 
Moreland Theatres v M. P. M. O. U. 
140 Or 38, 12 r(2d) 3.35 (1932). In 
Woodbridge \. UVudricb (X.J Ch 
1039), emidoyees, though members 
o( a union, refused to obey a strike 
rail. Pirketing waa consequently 
enjoined. 

88. See supra, section 81. 

08. See supra, section 117, 


S63 
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Second, a strike is deemed terminated where the strik- 
ers’ places have been taken by other workers or the bnsi- 
ness operations are continued or resumed.” The rule hold- 
ing a strike terminated and hence picketing illegal where 
the strikers’ places have been taken by other workers or the 
business ojierations are continued or resumed, seems to 
have originated in lower federal court holdings interpret- 
ing the Clayton Act, which w'as limited in application to 
cases involving the relationship of employer and employee.” 
“Wlien a lawful strike has become merely nominal,” it has 
been said,” “without substantial efFect upon the business 
of the employer or genuine hope of success, a trade dispute 
ceases to exist, and justification for interference with the 
business of the employer end.s, even though a labor union 
wishes to continue picketing for the purpose of coercing 


!7. 6?amuc! Hertrifr Corporation v. 
Gibbs. 2!t.5 i!nf» 22fl. 3 KF.(2d) S3t 
(1936); M. Stoinert A Son* Tapsn, 
207 Mas* 3!M. 93 KE HHi (inH); 
Moore Drop Forsintt Co. v. MoCartby. 
243 Mas* 354 (1023). c/f Deosten 
Hair Co T. NirCarthy, 243 Mas* 5.54 
(1923); Mode Novelty Co v Samuel 
Taylor. 122 NI E<i 593, 195 A SI9 
(19.37); (Jevas v lirerk Rtataiirant 
Worker* Club. 99 N) Eq 770, 134 A 
309 ( 19261 : ThoinptMjn v. Drlu'atciwen 
Worker* L'nion. 126 X-T Eq 119. 8 A 
(2d) 130 (10.39); Mortdaiid Theatre* 
T M P M. O (• 140 Or 3.5, 12 P 
(2d| 33.3 (1932) , West -Mli* Foundry 
Co. T. SUte. 18R Wi* 24. 2<r2 NW 302 
(19251, See also Qinnlivan ^ IHil 
Orerland. 274 F 66 (CC A 6. I‘r21); 
I.a)e»r’s Kn(erpriae r. International 
Allianer, 6 A (2(1) 321 (Conn 1939). 
(But this rase probably no loneer 
represent* the Connect lent law in 
view of tlw enactment in 19.39 of a 
atate anti injunction statute mndrUed 
partly after t1»e Norris Act <1. 1939. 
* 261, Gen Stats 1939, snpp 112(lc- 
1428e) ; Blumaner r, Portland fa- 
ioa. 141 Or 399. 117 P(2(t) 1116 
(1933). OtMUra: 81uiplro r. Aroal- 


^mated Watchmnker* l'nion (Su 
perior Ct 1.0* .5n;rele* Co .ianuarr 2.5. 
1940) 

Prior to the time when the New 
Vork court* reeoKtiired the legality of 
picketing' in the absence of a strike 
(Fvehsiitre Bakery v Kifkin, 245 NV 
260, 157 NE 130 rioai], reargument 
den. 246 XY 0.51, 157 .\E 895 (19271). 
the New York courts also subseribed 
to the rule bolding picketing enjoin 
able where a strike had been termi- 
nated by fllllng the strikers’ places 
Yates Hotel Co e Meyers, 105 VYS 
(1922); llerg .Auto Trunk Ss Special- 
ty Co ( Wiener, J‘21 Mise 796, 200 
XY8 74,5 (1023); Rtiasel Hotel Co. v. 
Obermeier, NYU May 10, 1921. p. 
SS3. 

98. Qninlivan r Oail-Overland Co 
274 F 58 teX'A 6, 1921) See alto 
Canoe Creek Coal Co. r, Christensen. 
281 F 669 (IXrWO Ky 1922) err'd on 
aaotber ground sub nom. Sandefur 
r. Cbuicwi Creek Coal Co. 203 F 379 
(OCA 6. 1023). 266 t'S 42, 46 S a 
IS. 60 1. Ed 162. 35 ALR 461 (1024). 

68 . Simon v. Sehwaabman, 18 KB 
|2d) 1 (M«aa 1988). 
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tte employer to enter into a new contract with it.”" It 
has also been held that a strike is deemed terminated and 
picketing consequently enjoinable, where four years have 
elapsed since the date of the strike.*’ In Miller’s Inc. v. 
Journeymen Tailors Union,** the employer discharged an 
employee engaged pursuant to a contract with the C. I. O. 
at the termination of the contract, and employed in his 
stead an A. F. L. member, pursuant to a contract with the 
A. F. L. The C. I. O. former employees, alleging a lockout, 
picketed the employer’s premises. An injunction issued, 
the court holding that no strike existed. 

In Washington it has been held that picketing is illegal 
though legal when commenced where it has ceased tempo- 
rarily.** The question as to how long a strike may be con- 
sidered to continue to exist was also raised in West Allis 
Foundry Co. v. State,** where the defendant resisted con- 
viction under a statute requiring employment advertise- 
ments to state the existence of a strike. It appeared that a 
strike had been called four months prior to the date when 
the advertisement was made, but that in the interim only a 
single striker picketed and received strike benefits from the 
union, that the other strikers had obtained employment 
elsewhere, that the employer’s bu.sine.ss had not only with- 
stood the strike but had subsequently increa.sed in volume. 
The court held that the defendant could not be comdcted 
under the statute, since in the absence of a definition of a 
strike in the statute the defendant was justified in believing 
that the strike had heen terminated. A dissenting opinion, 
however, insisted to the contrary: “The real test of a strike 
must be: Are the usual concomitants of a strike still at- 
tached to the situation; are the men still out; are pickets 
kept up; are the union and union papers still publishing 
notico.s of the strike; is pressure still maintained on the em- 


60. Citinn Samuel Hertnipt Corpora- 
tion V. Gibb*, m Mas* 229, 3 NE 
(2d) S31 (1938). 

81. WaitreMCR’ Union v. Bcni«h 
neataurimt Co. 6 F(2d) 568 (CCA 8, 
1925). 


62. 2 CCH Ijih Cas 383 (NJ Gb 
Ffbnrary 6, 1940). 

68 . Forniii r. Auto Mechaniea Un- 
ion. 100 Waah Dec 240. 93 P(2<i) 422 
(1939). 

64. 186 Wia 24, 202 KW 302 
(1025). 
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ployer by which he is burdened financially, or physically or 
mentally impressed; are men prevented from accepting 
employment at the plant by reason of the conditions exist*^ 
ing with reference thereto; are strike benefits still being 
paid; is the action of the employees or the union in their 
behalf, to maintain the strike, in good faith, with some hope 
of ultimate success? If any or all of these questions may 
be answered in the affirmative, there is some evidence of a 
strike actually existing.” “ 


Section 119. Picketing in the Absence of a Strike — Criti- 
cism of Bnle Holding Strike Terminated upon Filling 
of Strikers’ Places. 

The rule holding a strike to be terminated and picketing 
consequently enjoinable, where the strikers’ places have 
been taken by others or the busine.s.s operations are con- 
tinued or normally resumed, otTend.s both logic and simple 
social policy. In the first place, emphasis is mistakenly 
shifted from the issues involved to the circum.stances of 
the parties. Secondly, tlic mle constitutes a prelude to 
violence by encouraging the employment of strikchreak- 
ers.** Thirdly, it places a weapon in the employer’s hands 
which impedes peaceful negotiation and the settlement of 
the underlying controversy. Thus in Russel Hotel Co. v. 
Olwnneier,*’ at a time when the New York courts sub- 
scribed to the rule that picketing w'as illegal in the absence 
of a strike, an employer loeked his employees out in antici- 


84. ITm* difRnjIty of detormfnilHf 
wlietb,>r a atrikr aainu in thr 
ca«e i‘nh«n<'e« (Im uncertainty in- 
voUrd in ap|>)>inir srarrAl Ipsal doe- 
trine* to aeveral aitnationa. Mirh u 
ca*e« having to do with imcro|ilt«y 
inent insurance 1«n«St* Im-c *u(ira. 
aection 44). fal** bannrrinu in- 
fm. auction T2B> and alatute* prnhib- 
Itfng non-difclnsinf advertincnent* 
for replncina rmptoyem bv an em- 
piaytr airaitikt whom > strike baa 
bnen oalled (aee auprn, a<-et<on sfti 
as. See Shapiro *, Amalaamated 
'^ulebtonkcf a’ Uslim, t CCll Lab Cm 


m (.Super Ct Ixia Anselea 1040»- “It 
aeenia to me that if a atrike mn Ihu* 
be terminated, that it would put tb« 
laborer and Oie employer iwek to tbe 
old teata of alrenalb of club- and im- 
imrted etrlkebreaker* which le«l to all 
the fueltenient* which In our pnat hle- 
torjr hate produivd ao raneb vio- 
lence, biltcmcaa and batrnd. when 
each of the parliea depended for 
their ability to win a diapate upon 
their mere ecunomle atre«|(th. eco- 
nomiently and pbyeieatly to defeat 
the olber aide.’' 

•r. JfW May loth, «*«. p, Ut. 
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lotion of a strike. Picketing was thereupon enjoined. In 
the fourth place, the rule smacks of basic hostility to all 
efforts of labor unions. If the strike has lost “substantial 
effect” upon the employer’s business, what necessity is there 
for the employer to resort to the expense of an injunction 
proceeding to restrain picketing! Courts which subscribe 
to the rule seem to say to the employer : if you hold out long 
enough, we will restrain picketing injurious to your busi- 
ness, upon the theory that it is no longer injurious. Last- 
ly, the rule looks to the activitie.s of the employees to deter- 
mine the legality of picketing, while at the same time look- 
ing to the activities of the employer to determine its illegal- 
ity. In Tankin v. Hotel & Restaurant Workers Union," 
the court more properly, it seems, conceived the notion of 
a continuing strike in the following language: “A strike is 
a combined effort of employees to obtain more desirable 
terms or conditions of employment by a cessation of work 
at a preconcerted time and continuing thereafter until an 
adjustment or settlement has been effected, or until an 
abandonment occurs. Even though there is a resumption of 
operations witliout such adjustment, tho«e employees who 
do not return to work are still entitled to the classification 
of striking eraployee.s.” 

The Restatement of the I^aw of Torts" has taken to task 
the rule holding a .strike to be abandoned where the work- 
ers’ place.s have been filled or the employer’s business con- 
tinues to operate normally in spite of the strike. The Re- 
statement holds that “The strike continues so long a.s the 
workers have not abandoned it by taking permanent em- 
ployment elsewhere or otherwise, even though the employ- 
er has filled their place.s and is operating at normal capac- 
ity. When workers are still continuing their concerted 
strike activities and their efforts to prevent normal opera- 
tions, their replacement cannot be regarded as permanent. 
It is probably true today that most men takiiig jobs so made 
vacant realize from the outset how tenuous is their hold. 

«8. 36 ya D * C 837 (1639). <8. Beat., T<irta (1939) S«eUoD 776, 

coi>un«nt b. 
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On the other hand, the mere fact that a strike or lookout has 
not been officially called off, as by a union vote or other, 
declaration, is not conclusive evidence of its continued ex- 
istence. It may be abandoned wthout such official action. 
The issue is one of fact: in the case of a strike whether or 
not the employees are still seeking by concerted action to 
return to their work and achieve some or all of their de- 
mands.” 

Section 120. Picketing in the Absence of a Strike — The 
Notion of Malice Criticized. 

Because the rule holding further picketing illegal where 
the strikers’ places have been taken or the business has been 
continued or re.stimed, is recognized only in jurisdietions 
holding picketing in the absence of a .strike illegal, the cases 
applying the rule are viewed simply a.s involving the prob- 
lem: when may a strike be said no longer to be a strike 
so as to stamp a.s unjustified any further picketing? It 
should, however. l>e said in all jn.stice to the rule that an- 
other rationale is in part responsible for it which, though 
probably a.« basele.ss as the first method of reasoning, pos- 
sesses a germ of reasoning which must considered. Ac- 
cording to this rationale, it is contended that when picketing 
continues for an inordinate length of time, such as for 
years, or where the hnsine.ss rontinue.s apparently unhin- 
dered or even become- more active and more profitable aft- 
er the strike and picketing eommeneo, further picketing is 
simply reflective of vindielivene.sg, which, like any other 
form of malicious activity, ought to be enjoined from fur- 
ther exerci.se. Thus in .Simon v. Schwachman.” the court 
emphasized the fact that there was no longer any ‘'genuine 
hope of success*’ while in I>oew’s Enterprise v. International 
XJnion.^* it was said that “the mere fact that the employer 
has been able to secure and maintain a full complement of 
employee.s and to operate his plant normally would not of 

70. 18 XElZd) 1 {M««i 193S|. of tli« etHirtm«>i)t in IMfl of • «t«t« 

71. 12S Cenn 391, 6 Al2<lj iSS ADti-intuiirtion «rt mo(trlto4 partly 
(1939). nir e»»* probably no loitser aftar Ilut XorrU Act IL 1939, c Jt&li 
mHMaeata tb« ConiMctlcut law in riaw Oaii Slat 1839, aupp UZOo-USa*). 
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itself justify a conclusion that the picketing had become un- 
justifiable, if he still continued to suffer seriously from loss 
of patronage.” ^ Now of course it is undoubtedly true, as 
stated in A1 Rashid v. News Syndicate Company,'" that 
“even a lawful act done solely out of malice and ill-will to 
injure another may be actionable” but in Beardsley v. Kil- 
mer" it was indicated that there is a limitation upon the 
operation of the malice rule to the extent that it must be 
found that the act complained of was “solely the conception 
and birth of malicious motives unmixed with any other and 
exclusively directed to injury and damage of another.’’ 
Courts holding further picketing illegal upon the ground of 
malice where the business picketed continues nevertheless 
to continue and to thrive must consequently bo criticized 
for making no careful inquiry into the existence of malice 
and the evidence to support a finding of malice. More- 
over, to the extent that the.se courts presume malice under 
such circumstances, they constitute themselves arbiters to 
determine the .strikers’ chance.s of success, and create a 
statute of limitations governing picketing in labor dispute.s. 

Section 121. Picketing in the Absence of a Strike — Limi- 
tations in States 'Which Generally Permit Such 
Picketing. 

Even courts which permit picketing in the absence of a 
.strike have refused to extend the doctrine to the case where 
the owner runs the business alone, whether before union 
intervention or as a result thereof, as where a single em- 
ployee is discharged bocnuse of union demands, without a 
substitute being employed to take his place, tlie owner elect- 
ing to operate his business alone." 

75. Se» klao McPher«>n Hotel Co v. M, P. M. O. V 882 Mo S04. 221 

V. Smith. 12T N,1 Bq I«7. 12 A (2d) SW 9S (11)20) ; Rorn)iiick v. M. P. M. 
136 Newurk Int’I BsnelMill O. C. HO Minn 4bl. 168 NW 766 

Oub. 126 NJ Eq 620, 10 .-I (2d) 274 (IMS); C«nij.Ml M. P. M. 0. V. 
(1940). I.*!! Minn 220. 186 XW 781 (1022): 

78. 265 KY 1, 191 NE 713 (19.14). Thoiiip«.)n v. Boeckhout, 873 NY 390, 

76. 238 NY 80. 140 NE 203 (1923). 7 .NE(2d) 874 (1937); Weber v. 

75. Robde T. TKehton, 87 F Stipji BininbAam, 168 Misc 943. 6 XYS(2d) 

U» (UCWD Mo WD 19M); Hughes 63 (1938); Fitter v. KA»ln»ky, 7 N 
[1 Tailor]— aa 369 
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The New York Court of Appeals has drawn a distinctloa, 
however, between the case on the one hand where the owner 
operates the business himself after a strike has been 
declared by his employee or employees and the case, 
on the other hand, where the owner has operated his 
business alone and without the aid of employees even 
before union intervention. In the former ease picket- 
ing is permitted, while in the latter case picketing is 
illegal. In Bailis v. Fuchs,” the plaintiff’s employees 
struck, whereupon the employer elected to carry on 
the business alone aud without the aid of employees. 
Upon the commencement of picketing, the owner of the 
business and former em[>loyer .nought an injunction alleg- 
ing that under the settled New York law picketing was 
not permitted where the owner carries on the hu.siness 
alone. The Court of .\ppeal.s denied the application for an 
injunction. “In the present ease,” said the court, “the driv- 
ers were in the plaintiff'." employ when the strike was called, 
and the strike related to the terms of employment. There 
can be no question, therefore, of the p.xisience of a ‘labor 
dispute’ and of the application of section 870-n of the Civil 
Practice Act.” The case, .said the court, was different from 
that involving the di.setmrge by an employer of his em- 
ployee or employees before a strike is called. 

In several cases it has l>een indicated that {picketing might 
be permitted where the evitlence indicates that the owner 


YSfSA) 10 (103S): \lilW t FUh 
Worker* I'nion, 170 11 . m- 71.1, 11 -M S 
(2dl 27B (10.10), IVitlil \ Uakrry jtiit) 
Pastry I>re«ni and IIcIimti I^^x-at, 
259 AD 868, 18 .Vy.<(£d( SlI (1910), 
tSTg 14 SySiM) m 119.10), Simon 
r. 101 XVUT .lot (1!»39): 

Lyons %■. .llryrrsoo, 18 .VV s 
363 <19101; r. liininmliarli. 

13 NYSrSd) 612 (1«1»); 

httn r. Ootdtwrg. 20 KY'-Stal) 272 
<1340); Lyls t. Anial|taRiatrd Mrsi 
Ctttters. 121 HW(2d) 701 limn 
3339 ). Contra- Finkt v, Sehotrix. 
JBB Oh yP (.VS) 407 I193H), .s<.nn *, 
im Isymra Lnion. 222 Wia 333, M$ 


SW 270 (10.18). aJTd SOI D8 468. 
87 8 a *.'>7. 81 L Ed 1229 (19*7) 
(but a 1939 anirndnKrnt to the Wl« 
Anti.lnjuoctinn Art haa prebaMy ra- 
pTidialed the .Senn eaa*. 8a« tnfra, 
seetinn 4.10). Sea also 2aat ▼. Hnild 
In* Tmdaa rnunell. 172 Wash 448, 
20 i*<2d) 880 (193*1 and anr rlemum 
T. 8t. Pawl Hnsitis Ptrtlira Marhinn 
Ojwators t'nion, 194 Minn 58. 259 K 
W 811 (1035) arith whileli mai{>Af« 
SeoH Stafford Co. %, Minneaynlla 
Mitstrian*. 118 MiRn 410. 133 KW 
1092 <1912). 

73 . 233 KY 133. 27 3iE(U) 812 
( 1940 ). 
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intends to fill the discharged employees’ places upon the ter- 
mination of the picketing rather than permanently to con- 
duct his business without an employee.” In Marvin v. 
Frisch,” the court went even further in applying the rule 
now in force in New York lower courts, holding picketing 
permissible where, even though the single employee is dis- 
charged without intention of hiring a substitute, such dis- 
charge was prompted by the employer’s desire “to avoid 
the results of unionization and collective bargaining.” This 
extension is inconsistent with those New York eases which 
hold picketing illegal to protest the employer’s closing dorni 
of his business regardle.ss of the motive which prompted 
the employer to do so” but it is consistent on the other 
hand with State and National Labor Relations Acts deci- 
sions which hold closing down of a business to avoid col- 
lective bargaining an unfair labor practice.** In Leach v. 
Himmelfarb,** the union contended that the OAvner of the 
picketed drug store had refrained from rchiring his dis- 
charged drug clerk not because of general bu.«iness condi- 
tions, hut because the picketing had been so effective as to 
make severe inroads upon the plaintiff’s business. How- 
ever, the court held that “under the eirenmstanoes pre- 
sented” picketing would be enjoined, without explaining 
what was meant by the “circumstances presented.” The 
question as yet unanswered is whether there is persuasive 
merit in the union’s contention, or whether picketing will 
be enjoined under the oireum'itances even where the facts 
are shown to be as contended for by the union. 

Where the former employer is a member of a business 
association involved in a labor dispute, it has been held that 


77. Qlp* r. OtmmD. 170 Misc 63, 9 
NY8(2d» 888 (1839) ; Bailis v Doe. 
101 NYU 1<1« (19.19). Dt-Iier v. 
.Ton»», NYU May 24, 1039, 

78. 102 NYU 534 (1930J 

78. Paul T. Menehw, 109 .Mifc 0.'»7. 

7 NY8(2d) 821 11938). aff'd 2.’i4 AO 
851. 8 NY8)2d) 379 (1938): WUhny 
r. Jonm, 188 Mtoe 458, 8 NYS(Sd) 

8 (1938). 


80. See Someraet Shoe CompaDy, 5 
NLRB p. 70 (1936) .See. on the gen- 
eral problem of loekoiit, shutdown or 
removal of plant under the National 
Ubor Helatioii* 4ct, for the purpose 
of avtiidinji colleetite barfjainin;; or 
nthcrariae to forestall union organiza- 
tion. infra, sections 284, 321. 

81. 18 NYS(2d) 642 (1840). 
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picketing is p>ermitted.“ It has also been held that a manu- 
facturer, though having no employees of his own, may be 
picketed upon proof that (he manufacturer’s independent 
contractor is engaged in a labor dispute with his employees, 
where many years of collective bargaining in the industry 
have created a custom imposing an obligation upon the 
manufacturer for the labor conditions of his independent 
contractor.® 

Even courts which generally permit picketing in the alv 
sence of a strike have refused to e.xtend such permission to 
cases where the owner runs the business in conjunction with 
his family, or a partner or partners,® unless the business 
is carried on in corporate form,** or the partnership is 
found to be a veil for the purpose of concealing an employ- 
er-employee relationship.** 

■a. Schwartz v. Fi»h W f 170 try. Inc t. nellcr. 280 NY 4S1. 21 
Ml»c 566. 11 XV.S(2d) 283 (103!)) XE.2d) n«7 [10.30). ImmrdUUlr iip- 

53. Slieriuan \. .Alx-les. 171 »*>«■ handinp down of Ihe dt-cmion 

1043, 14 NY.S|2d) 2.'i2 ilO.IO) of Ap|>cal>, the c<,r(vir» 

54. Luft T. Klotc. 270 NY OtO. 1 <"”* di»,otved and the mother 

NE(2di .160 nO.IB), Vablonowitr v •*“* *>•** 

Kora. 2r>.-| A» 440, 100 SYS 760 bii.ine.a in ...r|«rate form. 

<1823), Miticr 1 Fiab Worker. In commenced dome bu.ine« .* a part- 
ion, no Miac 713. 11 NYS(2di 278 "‘•rabip. and broupbf auit to enp.m 
(1838)-, I'ltU-r r Kaminaky. 7 NYS “>6 picketing The injunction waa 
(8d) 10 110 - 18 ), Leach V. Il.mmclfarb, •» term, Kir.Unar 

18 NY'.Si2d< 642 (1»40), Ilotnick r Heller. 14 VYSl2d' 50.5 (10.18) 

W.nokur.r Nl.^l-M) 6 (10.1H); Lyooa ^ \pi-ellale Uiviamn. 

tr. Meyeraon. 18 Nl.S<2d| 303 (1040) >» 2*** -%n 7M. 

“If in hi. own bu.me., a man ’•-> 451 ,10.19) dl. 

dcires to lal^i' lonir hour, and e» ‘"iuo'-t.on "wilboul preju- 

1UIIJ.C bimaelf. no one can empUtn *" * appliention 

and the labor onion may pater * temporary injunefKm If defend, 

naliaticaily .-ompel him. even if it i. •'““'■f ' becariac 

f« b» own Bmal and arftantaee. to pfaintlff. are onductins their 

ebange bit coiirae bv em]>loMnif oih- fmalneaa in violation of the Sanitary 

era. . . . The Uct that b) d..m 3 Code of the aiy of New York. .N. Y. 

all the work ll>em«elvra. llit-ae plain Code of f>rd c 20. veetinna 18. 321. 

tiff* are enabled to have a ci. miner- 

rial advantage over their eoinp>-,i,ore Saito r. Waiter# and Waltrea. 

who do empior ouUidr help in fur aea I'tiioa, 12 NVSl2d] 283 (t03!>): 

tbennte of their buaine** cannot at Alanantt e. Venti. 103 XY'L.1 2060 

feet the deriaion of law perein ii, ll940l. See al#o reople *. Curiale. 

eolved." Lyooa e. jiieyerann. aiipra 171 Miac 264, 12 NYSf2d) 464 (>030) 

U. Boro Park Sanitary 1-ive poul where the defendant, charged wilA 
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Finally, picketing is not permitted, even in jurisdictions 
which generally recognize the legality of picketing in the 
absence of a strike, -where the o-wner decides to liquidate his 
business.” 


Section 122. Secondary Picketing — Sources of Confusion. 

The employment of the term “secondary” as applied to 
the strike upon the one hand, and the picket and boycott 
upon the other, illustrates the unfortunate use of a single 
word to express two entirely different notions. In both 
cases, to be sure, the activity transcends a primarx- dispute 
having reference to the terms and conditions of employment 
between the employee and the per.son (usually hut not nec- 
essarily an employer, as where a small business man sells 
merchandise manufactured under non-union conditions) 
picketed or boycotted. Beyond that point, however, the 
common ground ends. A secondary strike exist.s where em- 
ployees in concert refuse to assist or cooperate with the 
allegedly unfair employers or their product. It is the ab- 
sence of this connection between employment and product 
whicli characterizes the sx-mpathelic as distinguished from 
the secondary strike. A secondary striker would, if he were 
to refuse to strike or to continue to strike, be a strikebreak- 
er (if the jirimary dispute involved a strike) or the active 
aider of an unfair l.shor practice (if the primary dispute did 
not involve a strike) A secondary strike involves activity 
not by those engaged in the primary labor dispute but by 


violation cif a utatiiip resjiuruiu 
plovi-ra to kerp rmniniiini na'je 
or<l» of <'mpli>\«‘p*' vagp*. 
that hit cntployw* woto nm pmpi"' 
ep* at all, Imt partner*. The dofriid 
ant «aR fount] aa <'har;'e<l 

Said the eoiiTt : “The defendant by 
the preparatiun of these so railed 
partnersliip affreements, *a« in elleet 
makinif a moekery of the minimum 
wafre law, and it is the barest *ort of 
anbterfuge.” 

87. Caul V. .Mencber, 109 Mis« 65~. 
7 NYS<2d) 821 <1838), atTd 2M -AD 
861. 6 NYStM) an (1838) . Wiabny 


V lonis. Ilin Mi»c 459, S XYStSd) H 
(19;iSi federal court ease held 

t'ontro IliaiiHitii! full Fashioned Ho- 
siery Co V. la,'ader, 20 F Snpp 46T 
(DCED Pa 19:t7i, but in Ru.<isell v. 
Cnited States. Sfl K<2d| .589 (CCA 8, 
199(il. the Cireliil Court of Appeals 
for the Ei^'hth Circuit refused to ex- 
tend the prucfiee ol picketing under 
such fimimstances. where the prop- 
erty was in the handa of a L'nited 
States Marshal for purpoaea of ex- 
ecution. See also Gmce Oo. v Wil- 
lUmt. 90 F(Sd) 478 <CCA 8, 1838). 
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those, rather, connected therewith throngh product or em- 
plo;;mient. Secondary picketing, on the other hand, involves 
the activity of those engaged in the primary labor dispute. 
The picketing or boycotting is said to be secondary when 
the employees engaged in the primary dispute extend their 
activity so as to exert pressure upon their employer’s ven- 
dee. Failure to resort to the secondary picket or boycott 
obviously concerns mainly the pickets or boycotters and the 
success of their cause. They can in no sense be termed 
strikebreakers or active participants in an unfair labor 
practice. Both the definitions and con.sequcnce.s of the .sec- 
ondary .strike are so entirely dissimilar from the secondary 
picket and boycott as to call for clarification of the circnm- 
stance which is alleged to justify the one or the others. Sec- 
ondary strikers insist upon a right to strike upon the 
ground that they would otherwise bt* condcmiu'd a.s strike- 
breakers or active abetters of a primary unfair labor prac- 
tice. Secondary pickets and boycotters, on the other hand, 
justify their activities u[)on the theory ‘.hat their alleaetlly 
unfair cmploycr’t N ondec liecome.-* a party to the unfairness 
by seeking to profit thcrebv. It is for thi.s reason that 
threat to refu.so or the actual refusal by workingmen to 
work on materials inanufacturcKl or shipped through aid of 
allegedly unfair latwr conditions should be (and in this 
work is classified 1“ as the ca.se of a secondary strike and 
not as presently con.videred, a secondarj’^ boycott.** 

Section 123. Secondary Picketing — Legality. 

Tlie legality of the secondary picket has been denied 
wherever the question has arisen.** There can be found no 

ta See «upni, eertion 103 1933). Bat •«« Suomt Poutlry M«r- 

•8. See «npr». eeetion 103, nod in ket e. Untied rennery Wwfceri. 2 
fra. eertion MS UHl l.eb C«» 12S aS.lfll An #»■ 

30 . CtlilorDta. — liliwn.\e»» lorn- plosrr enga^ttNl SB the primBry dl*. 
pany e. Conwilly, I CX‘H lAt> <’«» o's pule in«y enjoin •eentmliiry plekei- 
iBup Ct AngrUm Cn l»3Si .v,n img where Ui* employer k under co»- 
U|t T. Connoliy, 1 CCH Lnb (*» 399 tmrt with the per»«m «r peraon* 
(Sup Ct Lm Anpeka Co IB.tS) , Bol* piefceted. BnUelin Pok Cn. *. O'Oiw- 
laio Putt. Co. t O'Conoor, 1 C'CH i.ab nor. anpra. 

Gm IMW (Sup Ct IdM Angelea Co Catorada. ~ Parry Trath Unaa e. 
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split in the authorities with respect to the permissible ex- 
ercise of the secondary picket, such as has been occasioned 
by the secondary strike.** Labor’s assertion of a right to 
follow the beneficiary of the product manufactured or the 
service rendered under allegedly unfair labor conditions 
has as yet fallen upon the deaf ears of the American judici- 
ary. The disparity is particularly striking in view of the 
fact that the law generally recognizes no absolute right to 
strike but rather one whose legality is dependent upon pur- 
pose, thereby subjecting the strike and the picket to pre- 
cisely the same legal analysis. In point of logic, then, there 
seems no basis for (he present law in the United States 
wlijch holds predominantly that strike action may be di- 
rected against a third party l>eeause of the proximity of 
economic interest, while picketing may not similarly be di- 
rected. In four states, however, Xew York, California, 
Louisiana, and possibly Indiana, the ban against secondary 
picketing is a qualified one.” 


Int<‘rnntinti«l KriitlifrhiSHl <*f Team* 
liTH ] cell lJit> (as 12i'2 (IVnxpr 
Co a 1939). 

IllinoU. — Mrailow ii\oor Uairics v 
Drivir*' Uiii<in. .371 III 377, 21 NK 
(2<i) .108 (l»3ni. wrt. d<'n 3(i<t I .s 
.'•.'ir., fiO S Ct 12S. 84 I. K<l >21 1 19.10) . 
Kllmpspn V, Milk Wn^.m Jlrjvt'rs' 
rni<m, -- VKI20I — (IH 1940'. 
Maywood Fonns Co. v. Milk 11 b.:i>o 
P rivors* I'nion. 22 NK(2d) 9112 (111 
19.19) 

IncUana. — Miinrle Buildiiijr Co v 
rmbor^er, 17 NE(2»i) 82S iJnd 19.18) 

Hew Jerney.— Kvenini; Ti'ao'* I’"'' 
Co. V. Am. Ni'« HtuifMtr (loDd 122 XI 
Kq S4S, 199 A 398 (193S). mod 124 
V.f Eq 71, 199 A ,198 (1038) , Munick 
V. Furjiitnre Workere’ Union, 124 X-l 
Eq 147. 200 A fiS3 (19.181, al'fwal (li> 
mi»»ed J2S NJ Kq 142, 4 Af2«l) 271 
(193») (upon !!»(• ground that tln> 
partioi bad In the interim edeotrd an 
adjuatntMit of the eontrovereyli Kink 
& Son V. Butehom Union. *4 SJ Eq 
<38, 95 A 162 {1915} 1 Van Buekirk 


V SiKTi I'ainters’ Local. 127 S3 Eq 
0.1.1, 14 Ai2(i) 4S (1940). 

Obio.— Meyer Packin" Co v. Butch- 
ers Union. 18 Ohio XPlXS) 437 
(1917); Drigu* Dairy Fanna Ine e. 
Milk Drivers Union. 49 Ohio .App 303, 
197 XF. ’.lO (1933) 

Pennsylvania. —Alliance Auto Serv- 
ice V Cohen, 35 Pa D & C 373 ( 1939) ; 
Sicin T MeXeil, 87 PU 39 (1938); 
Y«r)c Mfe. Co. r. Oiierdick, 10 Pa Dint 
4i;.1 (1901). 

Washiseton — United I’nhm Brew- 
mc Co V. Dave Beck, 109 Wash Dee 
412, 93 P(2d) 772 (19:11). 

West Virginia.— Parker Paint & 
Wall Paper Co. v l.ocal I’nion, 87 
\V Va 8,11, 105 SE 911 (1921). 

91. Bee supra, section 103. 

82 . In Wilson A Co v, BirL 10.1 F 
(2d) 948 (CCA 3, 1939), wcondary 
picketing was held to constitute a 
‘iahor dispute” under the Norris 
Anti-Injunction Act, ao aa to be im- 
raune from injunctive rdW in 
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Though the secondary picket was formerly in New York 
as unlimitedly illegal as everywhere, •• the rule m that state 
has now developed that picketing the premises not of the al- 
legedly unfair employer but of his vendee is legal, provided 
the picketing is directed against the product sold or dis- 
tributed at the vendee’s establishment. In Goldfinger v. 
Feintueh,** where the New York Court of Appeals first an- 
nounced a modification of the former rigor in the rule deny- 
ing any legalitj' to the secondary picket, the court indicated 
the rea.son for it.s holding as follows: “AYhere a manu- 
facturer pays less than union wages, both it and the retailer 
who sells its product are in a position to undersell competi- 
tors who pay the higher scale, and this may result in unfair 
reduction in the wages of union members.” Although the 
quoted language would seem rea.sonahly to justify the in- 
ference that the decision had recognized the non-nentral 

•ccordnnre with the pro\Hinn« of the inrirpendent rontr«rtnr» were not 
Act. eluahle for mend>er«hif' in the onion 

So also in OonMilulitwl Terminal uiiie<.e they B«\e up their hiinneim 
Company v Druer^ I.<ieai I'liion — aa ind)'|>i>iideiit conimetor* Si-e alw> 
F Supp — (Wn Col IstO) It wa» fehr Uahinit Co t. Hiikere’ I’nion, 
held th.i» pioki'iiiii' of the premieen 20 F Siipp (501 (DC WD L 41 Lake 
of a retailer »elliiii! the product of Oiarles Ditieion 10-17) 

a tnatutfaeiurer iinnlied in a labor 93. (Irandview Dairy v. 0'T.eary, 

ditpote with the pieketinc union waa US Miee TliJ. ‘JHI .VYS S|1 (inlfl); 

a ‘•labor di<|rute" under the Xorris Stuhnier v Kornian 241 AD 702, 200 

-Act. the Court notinir a 'unity of S 7 .HS alTd 2(1.’> XV 4H1, 

Inlereet’ between the alle'.:edlv on- 193 XK 2Hl 11034) 
fair maiiufartiirer and tiie retailer. M, ‘27(1 NY 2K1. 11 NKf2d) 010, 

But in Lake Valley Farm I'rotlucla, 118 .ALR 477 (193S). Arnud Chap- 
Inr. V. Milk Wagcin Driiem" I nion, man v. Doe. 2.').1 AD S03. 7 vyS(2d) 
108 F(2d) 4.10 tCCA 7. If'iO). picket- 470 (1038), rearitiinicnl denied 255 
log of retail atore* whieh aold milk .AD 019. 9 XY.S(2d) 128 (1038); 
pDTcbaacd from a dairy company Blnmetitbal v. Weikmao, 154 Mi*c 
wHb whom the piekeliiitt iiuiun waa 8S4, 277 XVS 80.1 (IB.l.li, 241 AD 
rttgMgfd in a ctintroaeray wa» held 721, 27(( XYS 988 (1037). See Feo- 
not within the Xorria Act. and en- pie v. hellowe, 281 NY 87 . 22 NH 
Joinable aw an Itlettal reatraint in vie- (2d) 238 (1930) boldinif peaceful »ee- 
tation of the Sherman -Act, where (I) undary pirketinp uiirannected with 
the pnrpooc of the picketing it b> the oale cir diatribiition of a product 
compel the dairy company to diatrib punlabable aw diaorderly conduct. 
at« ipBk throiish membem of the See alM> Grandview Dairy. Ine. v, 
fdeketing union instead of thnniRh O’Leary, 1S8 Miec 791, £M KYS Ml 
indapeodest rantraetora, and (2) inch <1939). 
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character of the non-unionized manufacturer’s vendee to 
the effect that secondary picketing might generally be held 
legal, the court was quick to state, and later to hold, that 
where the picketing is directed against the vendee rather 
than strictly against the product sold or distributed by him, 
the picketing would be enjoined. As a consequence, two dis- 
tinctions have been drawn by the New York courts between 
the permissible and the unlaw’ful. The first has reference 
to the picketing of an ultimate consumer in contrast to an 
intermediate distributor. Picketing is held to be illegal in 
the former case only,** Thus in American Gas Stations v. 
Doe,** the court enjoined the picketing by a sign painting 
union of a gas station which had purchased a sign painted 
by non-union labor, ufjon the ground that the gas .station 
was the ultimate user of the sign, and was not engaged in 
selling or distributing the same. In Ilydrox Tee Cream Co. 
Inc. V. John Doe,*’ the same court held picketing permissible 
where the [daiutiff, an ice cream distributor, sold or fur- 
nished his customers witli .signs painted under non-union 
conditions, in consideration for their patronage. But picket- 
ing of an einjiloyer by employees who struck because lie in- 
stalled and was innintaitiing an electric burglar alarm sys- 
tem by non-union labor has been held illegal.** The second 
line of distinction holds any but primary picketing illegal 
where a service (such as wdndow cleaning) is supplied by 
the allegedly unfair employer to the party sought to be 


98 But wv I.ODS Inland Dru(r Cn 
». Devery, B ?fYS(2(H 3S0 (J!»3S) 
Secondary pirketinjr i* illegal even 
though connected n it h the an Ic <>r 
(lUtriliiitinn fif a product, where the 
picketing ia carried on for an unlaw - 
fuJ purpnae. Wohl v. Bakery and 
Paatry Driver* I.ocal. 5130 AD SttS, 
10 XYS(2dl 811 (10^0I. atTg H 

NYS(2d) 108 (1039). 

89. 250 AD 227, 203 NYS 101» 
(1037). 

97. 250 AD 770, 203 NYS 1013 
(1037). The Goldflnger cnae (Gold 
finger e. Feintuch, 27« NY 281. 11 
K£(2d) 910, 119 ALR 477 [1038]) 


waa citer! with approval by the 
Court of Apja-iiD in Cnnepn v. Doe, 
277 .VY :>r>, 12 XE(2d) 7!>0 (IMS) 
and the line of di-stinction therein 
made reiterated hy more recent Su- 
preme Court deciaiona in Witkin v. 
Kirninn. XYT„I April 20, 1030, p. 
1070, per Miller. ,J . W'eil v. Doe. 168 
Miac 211. 6 N'YSf2d> 550 (1038); 
Delanccy Drug v. Doe, NY’t.( Feb- 
ruary 28, 1030, per Steuer, J. ; Sih er- 
glate V. Kirknian, 171 Miac ln,tl. 12 
NYS(2d) 505 (1039), 

99. Katzman A Co. Inc. r. Kirk- 
man, 103 NYU) 880 (Sup Ct NY Co 
Jan. 24. 1040). 
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picketed, and where consequently no product is involved. 
It is the present New York law that under such circumstaU' 
ces, pickets may not call attention in any manner to the 
identity of the person picketed.** It has however, been held 
that a manufacturer whose independent contractor is en- 
gaged in a labor dispute with his employees may be picketed 
where collective bargaining in the industry over a period of 
years has created a custom imposing an obligation upon the 
manufacturer for the conditions under which the con- 
tractor’s employees are employed. And in ISIauhattan 
Steam Bakery Inc. v. Schindler,* retail stores were per- 
mitted to be picketed by meml>ers of a driver.s’ union em- 
ployed by the retail stores’ vendor, with signs reading 
“this store ^eeeive^ rolls and bread delivered by non-union 
drivers.” But in Chapman v. Doe* it was held illegal to 
picket R restaurant selling union-made l»eer, where the basis 
of picketing was tbe fact that the Iwer was d«‘!iver«^l to the 
restaurant in trucks driven by a non-union chauffeur. It 
ha-s recently l)oeii held that picketing of a unionized manu- 
facturer by those engaged in a labor dispute with the manu- 
facturer’s non-union vendee is illegal.* That the line of 
demarcation between the retailer and the consumer is not 
always easy to draw rvas illustrated in Back v. Kaufman* 
In that case a dentist wa.-. pickete«l by a denial laboratorv 
employees union, in an effort to compel him to refrain from 
purchasing materials from the dental laboratoiTi' with whom 
the union had a dispute. That the dentist bought the roa- 


B8. Spauifr Window ( li.nnini' <<>. 
T, Awvrkin, 22.'> Al) 7a"> iinxi : Com- 
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|•ate" «» omployKl in LoU 

■Art, ({ (»79A ( prtitwtjfpo of ibo Norrio 

Art). 

I. *.50 AD 4B7, 2».« NV8 T«3 
(11W7). 

t. 23« AD 8»3. 7 XV8(Sld) 470 
nmrif. Am 27^5 AU 910. 8 N'YS 
{2d) m (10.78). 

S. KoMmsn T. Woiiwr, XYIJ Frb- 
ranry S). 19.70, p. 81 S, Sup a KY 
O ISM Kourtimmi). J. 

4. 108 KYU 2080 (Sup Ct Br«m 

Co, p«r Sclnntiek, 1040). 
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terials and in turn used them in connection with his pro- 
fession cotild not be denied. But the court took the view 
that the dentist was the consumer of the materials and 
not the retailer thereof; the materials were incidental to 
the dentist’s rendition of professional services. Hence 
picketing under the circumstances w'as held illegal. 

California’s case holding secondary picketing legal, if 
directed against the product and not against the person 
selling it, is Sunset Poultry Market v. United Cannery 
Workers.* In Louisiana, secondary picketing was held 
legal in Johnson v. Milk Drivers & Dairy Employees 
Union,* provided the union is engaged in following the 
product of the allegedly unfair employer. The court in the 
Louisiana case cited in support of its holding the case of 
Ooldfinger v. Fcintuch,'* and approved of the notion of 
“unity of interest’’* therein announced. The Louisiana 
Court thus di.slinguished between “secondary picketing” 
which was legal, and a “seeondar>' boycott” which was il- 
legal : “In every case which we have read holding a ‘sec 
ondary boycott* existed, the facts showed that trade or 
commerce in general was attemptecl to be stopped. If these 
defendants were by circulars, signs and cundnet charging 
the petitioner as being unfair to organized labor and so- 
liciting their friends from patronizing this business, then 
we would have the situation usually termed a 'secondary 
boycott.’ As we have heretofore stated, this is not being 
done by these defendants. They arc merely pursuing the 
product of their employer and advertising in a manner and 
methoil authorized by the provisions of Act 203 of 1934,” 

Indiana’s case in point is 'Wiest v. Dirks,* where the de- 
fendant sought to coerce signature by a dairy products com- 
pany of a closed shop contract, by picketing the retail food 


6. 2 CCTI lAb C»» 12.'! (r«l 19.19) 
In fhe ah«enc« of thf conwrtion of a 
product and tbe limiting of picketin? 
tbereto, tecondnry picketing in ilirgal. 
Sontag Cbain Store* v. Connolly. 1 
OCR {,«b Om 589 (Super Ot Lo< An- 
getea, 1028). Sm aapra. tbia wectlon. 

•> 195 So 791 (U 1940). 


7. 278 yy 281. 11 J7E(2d) 910. 118 
ACR 477 (1938). 

9 . See, for a discusaion of the 
meaning, if any, of “unity of Inter- 
eat,** supra, this section, and infra.* 
section 445. 

B. 20 KE(2d) (Ind 1939). 
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stores 'where the company’s milk was sold. The lanf^raagd 
employed by the court indicated approval of the union’s 
contention that it had a right to engage in such picketing, 
bat an injunction was issued in restraint thereof because 

(1) the picketing was accompanied by false bannering; 

(2) no other dairy products comjjany in the community was 
unionized;” (3) “milk and dairj' products are necessary to 
the public health, and public policy will not permit picketing 
for the purpose of coercing or inducing the community to 
refrain from using milk.” 

A recent New Jersey case, Newark Ladder Co. v. Furni- 
ture Workers Union,” cited the Goldfinger case with ap- 
proval, and held that striking employees of the manufac- 
turing di'[>artment of a business could picket the sales de- 
partment of the business conducted at some distance from 
the manufacturing department. The presence of the ele- 
ment of common owncrsliip of the raauufneturing and sales 
dopartment.s, however, militates agaiust citation of the case 
as one siipimrting even a qualified approval of secondary 
picketing.” iSe]iarate corporations were involved, but the 
court pierced the corporate veil and found that the owners 
of the different corporations were the same 

The Re.sfatement of Torts .siibscrilies to the legality of 
secondary picketing,” but with tw'o qualifications. In the 
first place, the picketing mu.st lx? directed solely against the 


10. "The »p(ji llaiitii rely upon tlw 
noldfinjier ease «• «U|i|><irtinR Ibeir 
position*, but eonwle that it j« t« 
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for the reaeon that in Hint caae the 
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waa the only one in Ve» Ynrk pr<>- 
dneiTijt non-union (fixxln, whereaa in 
the ease at liar there in fw. plant pro 
darmp union gixida ” 

11. 12.^ .\J En 09, 4 A(2r!| 49 
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owned hy a proprietor who likewiae 
owmd a factor/ from whirh Uw 


pickelini; emploieea had been locked 
out waa permitted, in apite of the 
proprietor’# illunory aaie of the fac- 
tory to an emplotee, in aa attempt 
to aeimrate the ownerahip of the two 
entcrpr i»ca. 

13. Heat., Torta (IS38), aem. 79!t- 
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piekriinjf the retailer and pickctlnx 
the ermaumer (“If, for etample, A 
ia the manufacttirer of the X brand 
aoap, emplnyeea may. under tiw rate 
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asleni, retaiWa and hnuaewieea not 
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product of the person involved in the primary dispute, and 
not also against the third person generally.** In the sec- 
ond place, the third party mnst be permitted without mo- 
lestation to dispose of his stock on hand, which he had prior 
to the time be was notified of the primary labor dispute.** 
As illustrated in the Restatement, this second qualification 
is as follows : “A’s employees go out on strike for a proper 
object. B, a retailer, sells products manufactured by A. 
The employee.s request B to cca.se buying A’.s product. B 
agrees and does in fact cease but continuc-s to soli the 
products in his stock on hand. The employees seek to In- 
duce him by picketing his store to refrain also from selling 


14. “In bII cane*, however, 

the scope o{ the request must be 
limited to A and his products. If 
the request is so confined, A i« not 
entitled to complnin- since his loss 
of sales IS due only to the fnir per- 
suasion of the prospective purr has 
era U, the retailer, is also not en- 
titled to roinplain, since the action 
is not directed at him and his los« 
of sales, if sny, is due only to the 
rtiininution in the prestijir of the 
poods which he boys and markets, 
a diminution which A’s employees 
are pnvtleped to cause If, however, 
the third persons are requested not 
to buy other poods from R because 
he sells A’s soap, the rule staled in 
this Section is inapplicable 
for then B is beinp induced not to 
buy from A and hla inducement is 
not by fair persuasion but by eco- 
nomic pressure If he eoiitiiioes to 
market A’s soap, he is thresteiied not 
merely with loss of sales of that soap 
but with loss of sales of other prod 
ucts having no relation to A ” Kent , 
Torts (10391, section TOOdi). 

A (iifTerenec In reasoning needs to 
be noted. The Restatement rei-og 
nice* the legality not only of sec- 
ondary picketing, but of secondary 
boycotting aa well (Restatement. 
Torta (I939I, S«ctiona T9S-801}. To 


bo legal, beith forms of pressure must 
be directed to the product manufac- 
tured by the allegedly unfair era- 
plojer or otherwise connected with 
him (Restatement. Torta (193!)), 
Section 799) The Restatement It is 
clear, does not distinguiah between 
secondary picketing and secondary 
boycotting In limiting nnlv the lor 
mer to activity directed against the 
product and not generally against the 
person veiling or using the product 
Vet this is preciselv what the New 
York Court of Ap[>ents has done in 
the Coldfiiiger case (supra), and 
what the Louisiana court has done 
in the Tohnson case (supra) Sup- 
pose the union engaged in a general 
bovcott. unconnected with picketing, 
wherein they threatened to boycott 
B. unless he refrained from selling 
A’s product, and siiptxvse the union 
limited its boycott to H’s sale of the 
product, and not to B generallv* 
Under the Restatement, this would 
lie legal. Under the New York and 
I>miaiana eases, however, the answer 
is not so clear, liecause the legalitr 
of the secvindiiry action is placed 
partly upon the ground that picket- 
ing is involved, and not other forms 
of boycotting 

15. Rest., ’lorta (1939), section 
801, lUuatration 2. 
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this stock. The [permissive] rule stated in this seeHtt^a 
does not apply.” “ 

Section 124. Excessive Picteting — m General 

Excessiveness is everywhere held to affect the legality of 
otherwise lawful picketing. Picketing accompanied by vio- 
lence,” obstruction of the premises picketed (as in mass 
picketing)** or false, insulting or misleading banners,** is 
accordingly held to be illegal evcrj'where. In Wallace v. 
International Ass’n of ilechanics ** the court tabulated as 
illegal the following types of conduct: “We disapprove of 
taking the license numbers of automobiles belonging to cus- 
tomers of plaintiffs, as it may reasonably be interpreted by 
such customers as an implied threat to do them injury and 
thereby interfere with the right of the plaintiffs to trans- 
act business. Following the employers homo by patrol car 
must be avoided. Trowds of union men or sympathizers 
should not be permitted to loiter in front of business places 
as such may intimidate customers. . . . There must be no 
interference with employers who wish to work nor with the 
public desiring to tran.sact business w'itb the plaintiffs. The 
non-union man ha.s the right to go through a picket Iin»> 
without being subjected to intimidation or violence. The 
right of free ingress to, and egress from the plaintiff.s 
business establishments must be maintained inviolate.” 

IS. RMt, Tort* (1939). wetion IS. fiodin ▼. Niebuhr. 236 M«m 
801. illostntinn 2. 350. 128 NE 406 (1920) ! 

17. LeTjr Jt Devnwy. Inc. t Inti ▼. Foley. 231 M«*ii 220, 120 NE 446, 
Poelcetbook Worker* I’nion, 114 Conn 1 ALR 1145 (19IS); Olympia Operat- 
319, 158 A 793 (1931); l.iaae a. 1.0- hiR Co. t, Coatello, 278 Maai 173, 178 
ea) Colon. 2 CaltZd) 312, 41 P(2d) NE 804 (1932)! Berk v. Ry. Team- 
314 (1935), atera Union, 118 Mich 496, 77 .NW 

IS. Beaton v. Tarrant, 102 III App 13. 42 I.RA 407, 74 An St Rep 421 
1214 (1902); Eoatwood N'ealley Cor- (1898 1 ; J. II. A s. Tlmatre*. Ine r, 
poration ▼ IntT A*«'n, 124 .VI Eq Fay. 260 .\Y 31S, 183 NE fiOS (1832) i 
874. 1 A (2d) 474 (1938); Reininfrton Nann v. RaimUl, 25S NY 307, 174 
Rand. Inc. v. Ckofoot, 279 NV 635, NE 690. 73 ALR 669 (1931) j Witnar 
18 NE(2d) 37 (1938) • Cert* r Ran- v. Bleaa. 243 NY 644, 154 NE 39* 
dan. 162 .Miac 786. 2».5 NYS 871 (1926)! PlceadHly Laimdry Serrlca, 

<U37) ; .irlTeraoa B Indiana Coal Co. Inr. ▼. Broader, 862 NY 639, 170 NR 
T. Marka, £87 Pa 171, 134 A 430 136 (1929). 
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Ckvfts V. Greek Restaurant Workers Club** is an interesting 
case in point. There the court, while stating its approval 
of peaceful picketing held the particular picketing carried 
on unlawful, partly because it was silent and hence intim- 
idating. In Greenfield v. Central Labor Council,** picketing 
was enjoined because carried on in “loud tones” which the 
court defined as being any tone louder than the conversa- 
tional, while in Levy & Devaney, Inc. v. International Pock- 
etbook Workers Union ** pickets were totally enjoined from 
picketing partly because they gave “threatening looks” and 
thereby must be presumed to have intimidated the non- 
eodperating employees involved in the controversy. 

Cases involving excessive picketing rareh’’ present in- 
staneos of single excesses. The picture is rather one of a 
general plan of lawlessness, each case presenting a plan or 
course of conduct peculiar to itself. The factual situation 
in Busch Jewelry Co. v. United Retail Employees’ Union ** 
is a typical instance of a lawless pattern. The facts there 
disclosed, as described by the court, were a.s follows: “From 
noon of May 17, 11>.'18 until May 2f)th pickets in crowds 
blocked the walks in front of the companies’ stores and 
prevented prospective customers from entering, not only 
by crowding the entrances but often by threats and physi- 
cal violence. Employees who remained at work were in- 
timidated by threats of personal violence and coercion. The 
pickets in crowds used loud, violent and obscene language, 
and made false and fraudulent statements to induce injury 
to and destruction of the companies’ property. By violence, 
force, threats and obscene and abusive language they pre- 
vented customer.s from paying bills which they ow-ed tlie 
companies. Not content with picketing the companies’ 
places of business, they threatened in a violent manner to 
picket the homes of employees and customers, and there- 
after did picket the homes of certain employees and cus- 
tomers. They yelled and shouted and conducted snake 

tl. m NJ 770. 1.14 A 309 93. H4 Conn 319, 158 A 793 

(im). (X9S1). 

* 9 . 104 Or IM P 783, 207 P 94 . 281 NV ISO, 22 NE(8d) 320 
1«8 (1082). (1M9). 
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dances in front of the companies* stores, and by their con.'- 
duct collected large crowds. They called the companies* 
employees ‘dirty scabs, and rats/ and stated to them, ‘You 
will get yours for continuing to work.’ An employee was 
told tliat he had better come out on strike, that the union 
‘will get you.’ A lady customer on leaving a store was 
told that if she didn’t take the merchandise back into the 
store they would ‘get’ her. A lady employee as she was en- 
tering a store was abused and threatened, and a striker put 
his arms around her in an effort to keep her from entering 
the store. The strikers shouted that the companies gave 
‘phoney’ receipts and that their jewelry was second hand. 
Prescriptions for glasses, left by customers, were with- 
drawn from the store files.” 

Section 125. Exeeasive Picketing — Beguiation of Ifnmher 
of Pickets and the Manner of Picketing. 

American picketing law prior to the year 1921 involved 
mainly the problem of determining simijly whether picket- 
ing was or was not legal per se. In that year the United 
States Supreme Court issued it.s decision in American Steel 
Foundries v. Tri-City Central Trades Comicil.** While the 
court in that case used the word “sinister” jn connection 
with the practice of picketing and, indeed, said that “the 
name ‘picket’ indicated a militant purpose inconsistent 
with peaceful pcrsua.sion” the decision permitteil the em- 
ployment of a single “missionary” in front of each large 
entrance of the plant involved in the dispute. The distinc- 
tion which the court drew between a “picket” and a “mis- 
sionary” is one not easily understood but it is quite proba- 
■^ble that the court had in mind the functions of a- picket 
(1) to ascertain the identity of non-cooperating working- 
men, and (2) to persuade without intimidating or coercing. 
In any event the court made much of the “flexible remedial 
power of a court of equity" which must be exercised to 
regulate the practice of picketing or the employment of mis- 
sionaries in connection with labor disputes, “Each case.” 

Si. 297 US ISt. 42 8 Ct 72, SS L Sd 87 ALR 360 (1021). 
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said the court, “must turn on its own circumstances. It is 
a case for the flexible remedial power of a court of equity 
which may try one mode of restraint, and if it fails or 
proves to be too drastic, may change it. We think that the 
strikers and their sympathizers engaged in the economic 
struggle should be limited to one representative for each 
j)oint of ingress and egres.s in the plant or place of busi- 
ness and that all others be enjoined from congregating or 
loitering at the plant or in the neighboring street by which 
access is had to the plant, (hat ‘•uc-h representatives should 
have the right of observation, communication and per- 
■suasion but with si>ccial admonition that their commnnicif- 
tion, arguments and ajipeals shall not be abusive, libelous 
or threatening, and that they shall not approach individ- 
uals togotlier but singly, and shall not in their single efforts 
at communication or persna.sion ob'-truct an unwilling 
listener by importunate following or dogging his steps 
This is not laid down as a rigid rule, hut only as one 
which should apply to this ease under the circumstances 
disclosed by the evidence and which may be varied in other 
cases. It becomes a question for the judgment of the Chan- 
cellor who has heard the witne.«.ses, familiarized himself 
with the locus in quo and oli.served the tendencies to dis- 
lurbance ami eonflict. The purpose should he to prevent 
the inevitable intimidation of the presence of groups of 
]iiekids, but to allow missionaries,” 

Tlic praeliee since the decision in the American Steel 
Foundries case** has been to recognize the legality of 
jiieketing if peacefully employed by a reasonable number 
of pickets acting in a reasonable manner under the circum- 
stances.*^ The authorities have been lacking in uniformity 


86. 2r.7 rs IS4. 42 S (X 72. 65 
1. W 1st). 27 .^!.R 300 (1021). 

27. "Siiirp tlip Trl-City raw 
II i* ttliimat univrnial prartirr rarr- 
fiiUy to limit tlio niimbpr of pirkrta 
I hr drvire of rpquiruiR tha fipraoii* 
ntationcil to be rettisterrd und to 
wear di»tInK)ii«biiiK Iwoda or num- 
lirra l« now being frequently re- 
ft Teller]— 2S 


sorted to, and thr distanrr which 
the 'rrpre»rlltatl^^>9' must ronstant- 
ly k«-ep botnrpn each other is some- 
timr* prrscnbi-d in the injunction. 
One court bai rvrn plai-rd a liniita- 
tkin ujKin hours wlirn the workers 
limy maintain the patrol.” Heller- 
ateiii, I’irketing XaiKisIatiou and the 
Courts (1038), 10 NCL Rev 168, 1S3 

385 



§ 125 LiLBOB Disputes and CoixE»^TrvE BAnoAiNiBra 


as to the permissible number of pickets and the manner of 
picketing. It has been held that a list containing the names 
of the pickets employed in connection witli the contro- 
versy must be delivered to the UnittKl States Marshal “ac- 
companied by a rough plat or plats showing the designa- 
tion and location of each picket post.'’** It has also been 
held that pickets must be citizens of the United States, 
able to speak the English language.** 

Most of the cases are concerned with tlie number of 
pickets which may be employed at one time. In many cases, 
the number of pickets have been limited to two,*® wiule in 
others no more than (liree** or four** pickets have been al- 
lowed. In still others, reflecting the di.-jlinclioii which the 
court drew between “pickets” and “mi.ssionaries”, a single 
picket only has been allowed.** In one case, the court re- 
fused to limit the number of pickets, where (hey were em- 
ployed for “persuasion only.”** 


also Tjind», Cssm on l.ahor Ijw 
( 1034), p. 218n 

8S. CIsrkson Coal Company r 
I'nitod Workers of .^morloa 

(DCT> Ohio 192t) 

S9 Clarks/^m Coal Company v. 
Unitod ifiHi* 'Vorksr* of .\iiierica 
(DCD Ohio 192; > 

80. Cnitort < ham Thsatrrs ^ 
Philarfrlphia M.P M.O C. fiO Fl2d) 
ISO ilX' KD Pa 19.11); Sinip-«.n > 
Int'l .Jswalry \V. V. (X I Ch lavi) . 
A. h En-d Co V, Whitsroan. 2.1R 
XV 144 NE SS.'. , 192.1. »l.,^.ni 

field Co. V Joint Brairii, 13 Ijw A 
Labor 90 (Comm I’l Ohio lo.nn, 

SI. < •’rfal Xorthrrn R»\ r<> v. 

Brossrau, 2S6 V 414 (DCD X Dak 
1923>: ( Inrkaon Coal Co. v. I'nilsd 
Mine VVortiara of Arnsrica iIK'l) (ihto 

mi), 

89. Snoad A Co. r. Infl MoMrra' 
Union. KM KJ Eq 332, 143 ^ 331 
(1923) (*^601 said piekrts shall 

Iwep ae|uirat« by at least a hloofc 
train «aoh oUm*. . , : Iji Kiaiu-« 

Khaetricnl Coniitractkm and Supply 
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Ic-s tlic js.li'f, in the cscrctsc of ap- 
pan ntly absolotr diM-rctioK. deter- 
mmr that only two shall he allowed. 
See supra, section 41. 
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The presence of four men patrolling the sidewalk in front 
of a theatre together with sympathizers in an automobile 
parked at the curb, it has been said,** cannot but constitute 
a kind of implied threat or intimidation as to such of the 
public as are susceptible to that sort of influence. 

In Goldfield Consol. Minos Co. v. Goldfield Miners’ 
Union,*® the court had before it a case of mass picketing, 
and thus characterized its necessary implications and con- 
sequences: “It is idle to talk of .“lO to 75 picket.s, and at 
times more than 100, gathering twice a day at the crossing 
for friendly solicitation. Such band.s of men were never 
sent by the union to confer with the Mine Operators’ As.so- 
ciation. The picketing, designed by the instructions, was 
designed and intended to inspire fear and apprehension 
among the employees.” 

The Minnesota vState Labor Relations Act regulates the 
manner of picketing whether carried on in connection with, 
or in the absence of, a strike. By Section 11(d) of the Act, 
it is declared an unfair Inhor practice “For any per.son to 
picket or cause to be jack* led a place of employment of 
which place said person iv not an employee while a strike is 
in progress afTecting said jilace of employment, unless the 
majority of persons engaged in picketing said place of em- 
ployment at said times are employees of .said place of em- 
ployment.” A majority of jiickets must be employees, noth- 
ing in the statute, however, requiring a majority of the em- 
ployer’s em()loyees to lie engaged in the strike as a condi- 
tion to the legality of the juekidiiig. Section 11(e) of the 
Act provides that it shall be an unfair labor practice “For 
more than one iierson to picket or cause to he picketed a 
single entrance to any place of employment where no strike 
is in jjrogrcss at the time.” The implication of the two 
suMivisions of Section 11 of the Act appears to be that, 

t*. I'nitwl (Tmin Th«itr«>» r ThiU- rtinfi aro mantioiipil to be (1) that of 
(lvt|)hm M.e.Xl.lJ.l'. SO F(2tl) ISO comhatittR rmnort that the strike baa 
IIM' KD Pa Jfl.Sl). faih-<l and (2) that of Iwlatering the 

M. 150 K .“iOO (CX'\ NVv 1W1SI morale of those engaged in the eon- 
e/f Heat., Torta (103911 aee. 779181. troveray. 
where two of Um fuaetiom of pick- 
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while a single picket only may patrol the premises of an 
establishment picketed in the absence of a strike, an in- 
definite nnraher of jiiekets may he employed in connection 
with premises picketed in furtherance of a strike. 


Section 126. Excessive Picketing — Instances of Banner- 
ing, False and True. 

In four main clas-i and numerous other types of case.s 
courts have been confronted with the problem as to whether 
bannering by peaceful pickets may be enj<hned as false, or 
whether it must he allowed as true. The (ir-.t clas" of cases 
involves the use of the word “'tnkebreak<‘r’’ in eonnection 
with employee'- wh<i remain on tin- job in disregard of a 
strike order. The courts generally hold .■-ucli hannering 
enjoiiiable as faLe. Thus in People on complaint of Siegel 
V. Kaye,*’ where the complainant was hamiered as a strike- 
breaker. the pickets were held guilty of disordeily conduct 
for so doing, because it appeared that the complainant had 
been employed for nine years by the employer against 
wliom the union had struck, and that .she had refused to 
join in the strike. The theory uikui which such bannering 
is held to lie false is that a strikebreaker is one who taki-s 
the place of a striker, and not one who n in.'iins on the joh 
in disregard of a strike order Thii' in State v Zanki'r,** 
where a picket was held guilty of di'Orderly condnet partly 
heoanse he engaged in false banru'ring, the court said: 
“Norma Christensen was not a strikebreaker. Siie had not 
taken the place of a .strdier.” 

In the second class of eases, the trnth of the nse of tije 
word “strike” is fjuestioned. It is everywhere held that it 
is unlawful to banner an establishment as one engaged in 
a strike, where no strike in fact exists,** What is in dispute. 


87. IC.'i Mi»r 1 VIS- All ri4 
(IMT). 

38 ITO Minn 3A.^.. 22(» VW .111 
(19.10). 

88 . 2)S-2*20 Markrt StriH-t Cnrp r 
D«>lir«t«s>»v-n {a^I, US Vf 44h. 
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*43 Ny M4, IM XE 


E»r« f>ii«"ri»llng Corp » Kaplan 144 
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39 K(2d) lijC Vn Iowa 1030), 
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lit App .'»ns ‘IrnB) ; lUrvrT v. Chap 
m»n. rin Mam )»i. US SR 304. ULA 
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however, is the answer to the question whether a strike may 
be said to exist in the given case. The question is usually 
raised in connection with a situation where only one or 
merely some of many employees have responded to the 
strike call, or where the employer hires others to take the 
places of the strikers and the business continues or i.s re- 
sumed. In People v. Tepel," ])ickets were held not guilty 
of misre])resentation in announcing to the public the ex- 
istence of a strike, where only one employee quit work in 
rc'sponse to a genet al strike call. Iti Tankin v. Hotel & 
Ib'staurant 'Workers Union," it apiteared that the plain- 
tiff emi)h»yer, against whom a strike had Ix'cji called by his 
r. I. O. union employees, thereafter entered info a contract 
with an A. F. L. union, who supplied the employer with 
workingmen pursuant thereto, to tak<‘ the place of the 
striking U. I. 0. oraplo}.ees. The enii>loyer thereuixm souglil 
to enjoin tlie picketing upon the ground, among others, that 
the hauiiering of the plaintilT’s place of bii.siness as one on 
strike was false. The court, however, took an opposite 
view, saying that "tliose em])h)yees who do not return to 
work are still entitled to the classification of striking em- 

yilnyees,” 

The third clas.s of cases involves use of the word “un- 
fair’’ in connection with the given controversy. In some of 
the eases wln'rein use of the term “unfair” is en,join(“«l, the 
in.jniietion is predicated upon the tlieory that such term con- 
tains an ingredient of inf inbulalion wliich, if applied to one 
^\ho is not the yuirty iiivolvei,! in the disinite Imt who is con- 
nected therewith a.s a third party because ho is a vendee 
or a vendor of the pai ty involved in the di.spnte, constitutes 
an illegal sis-ondary boycott.** In other cases, however, 
such bannering is held unlawful simply hecniise it is held to 
be untrue as applied to tlie particular situation. Ti ns in 

40. n XVS(2<I) 7*0 (XV (Stv M.'ip 4>. infra, aection gVi. for a liis- 

iBlratpfl Piiiirt o/f Kiirlnian ciisaiim of tlip rrlat ji>iislii[, Iwtwpen 

V Hrtail UrfH-fry Clerks 1 ninn, 119 intinuilatiun and use of the word 
Miae Ills. 108 XVS 17 (1022) ■'unfair.’' 

41. :10 Pa D & C 637 (1U39). 
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Traub Amusement Co. v, Macker,** bannering of the em- 
ployer as “unfair” was held improper in the absence of evi- 
dence of unfair dealings or discrimination in connection 
with union employees. So also in Driggs Dairy Farms v. 
Milk Drivers Union,** where the employer was bannered 
among other things, as “unfair to organized labor”, the 
court held such bannering improper where it appeared that 
the union .sought unsuccessfully to bring about a strike, 
and, upon failure of the strike, commenced to picket. 

Similarly in Hotel v. Miller** the court enjoined banner- 
ing of the employer as “unfair” where he was not, accord- 
ing to the evidence, unfair. In (hat case it appeared that 
the employer permitted the picketing labor union to solicit 
his employees to become memliers of the union at a time 
when only one of the employer’s twenty-five employees be- 
longed to the union. Soon tliereafter the emp)oyce.s spoke 
of forming a union of their o%vn to which the employer 
agreed. The evidence was conflicting in connection with 
the union’s claim that the employer ofiposed the union 
movement in .spite of bis permission to the union to at 
tempt to organize the employee.s. The court .«aid, in this 
respect, “We think the weight of the evidence is that ho 
left to the employees what action should Ik* taken after 
having stated what he deemed to be the advantages and 
disadvantages of joining the union — perhaps emphasizing 
the disadvantages.” A company union wa.s formwl, and the 
employer entereil into a contract with it. Prior to execu- 
tion of the contract the single employee who belonged to 
the outside union was di.H<'harged. It was after exw’ution 
of the contract with the company union that piciieting was 
coromeneeil. P’rom those facts the court concluded that 
“Here the employer wii.s not 'unfair to organized labor.* 
He had the right to be let alone. He was entitled to the 
law’s protection from a lliird parly’s interference,"** 

4S. 127 Miw 335. 215 S\H .W assS). 

(IVi.'Vi. 4$. Htf ■]»« Btitt 

44 . 49 Ohio App 303, 19; XF Z-W AllUncr, 110 Ksn 713. 241 P 45« 
tlO^Tx. (1925); Srhtibrra *. Irfmd tnt*m«- 

«S. 272 Ky 471, 114 hVVi2d, SOI Itoool AUbw*, 37 BC 284, 3 1«« 
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So also ill Pando v. Bartenders’ International Alliance,*'’ 
the picketing union was prohibited from using the term 
“unfair” in connection with the particular controversy there 
involved. It appeared that the plaintiff had entered into a 
closed shop contract with the C. I. O., which represented 
all of the plainlilT’s employees. Thereupon the A. F. L. 
commenced to picket. The picketing itself was likewise 
held illegal, but th<^‘ court took occasion to note that the term 
“unfair” was a falsehood as applied to the particular con- 
trovers}'. “To broadcast before the unionized pojndation of 
IJniontown and vicinity the statement on the placard that 
the plaintiff is unfair to organized labor under these cir- 
cumstances”, said the court, “is equivalent to the General 
Assembly of the Preshvterian Church publicly declaring 
that the Roman Catholic Church is unfair to organized 
religion. Both are broadly recognized members, with dif- 
ferent views, of a universal church, based upon the lan- 
guage of its Founder. For cither to picket the other and 
seek to gain advantage by means of a statement that the 
other is unfair to such organized institutions is clearly a 
false statement amounting to fraudulent misrepresenta- 
tion.” *• 

By far the preponderance of .iudicial decisions, however, 
supports the rule tliat labor unions have the right to banner 
an employer as unfair in connection with a labor con- 
troversy.** The present trend of decisions reaches this con- 


Atl’d 38 «C 1.30, 2 D1.R 20, 
47 C«n Cr C«f< 213 (1!I27). 
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Union, 301 V,S 408, 57 S Ct S.'iT HI 
L Kd 1820 (19.37); Cinderella Tliea- 
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elusion upon the broad ground that use of the word “un- 
fair” in connection with labor controversies is simply a 
means of apprising the public of the picketing union’s quar- 
rel with the employer's labor policy. As stated in Sleffes 
r. Motion Picture Machine Operators Union,*® “The term 
‘unfair’ as used by organized labor has come to have a mean- 
ing well understood. It means that the person so desig- 
nated is unfriendly to organized labor or that he refu.sos to 
recognize its rules and regulations. It charges no moral 
short comings and no want of bu.siness capacity or integ- 
rity.” “ It has been held lawful to banner an owner of a 
busine.ss as ‘‘unfair” where he refu<ies to employ union men 
in substitution for himself in connection with work neces- 
sary to be done in the hu.sine.s.s,** 

The fourth class of case'- involves use of the word “scah.” 
In Xanu v. Raimist,** which involved a dispute between 
competing labor unions, the court, per Tardozo, (' .1., atl- 
raitted that the terra “.scab” was “closer to the border line" 
between mere advertising teehnu|ue on the one side, and 
libel and intimidation upon the oflter “Even these siate- 
ments”, continued the court, “are in essence evju'ossioiis of 
opinion, dependent in the main upon an apprai.-al of meth- 
ods and motives, and gaining much of their significance 
from eoiite.vt and occasion.” The court refused to en.ioin 
u.sp of the term, -sayizig “there i.s a near apf>roach to the 
ludicrous uheii a member of one union debating an imlus- 
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trial dispute with a member of another is restrained by the 
solemn mandate of an injunction from statin"- his belief 
that the rival union is a ‘scab.’ ” Here too, as in cases in- 
volving- use of the word “unfair” the question is raised as 
to whether use of the term “scab” involves an ingredient 
of intimidation of non-cooperating employees so as to con- 
stitute its use the equivalent of a secondary boycott.** It 
has been held that a union may be held liable in damages 
for libel, for falsely stating that the employer employed 
inferior scab labor.** It has al.so been held libellous per se 
to call a man a “scab.”** In another case,*’ however, the 
court took a difTerent view of the word, saying; “The word 
is coarse and otTensi\e, to be sure, but it carries with it no 
imjioi't of infamy or crime.” It has been held that the 
word “scab” cannot properly be applied to an establish- 
ment .simply bi'cause it advertises in a newspaper involved 
in a controversy with the picketing union.*' In mimeruus 
other cases, picketing has been held unlawful because of 
false bannering. In Mile. Keif. Ivandan.** the plaintitT, 
proprii'tor of a beauty parlor, songlil to enjoin the defend- 
ant union from picketing her establi'liment bocau.se she ad- 
vertised through the medium of a nen '-paper engaged in a 
laboi- dispute. The picketing was enjoined mainly because 
it constituted illegal secondary jncketing. It apjieared al- 
so, however, and the court noted een=nringly, that picket- 
ing was carried on in the following manner; “On at least 
one occasion, a so-called jiieket. masqueraded, the plaintiff 
saying as a gorilla, the defendant admits ns a monkey, 
paraded in front of the plaintitT .s establishment, and it is 
charged that this gorilla, going through the antic.s of his 
ancestor.s, carried n sign ‘I was once a beautiful woman’ 
while a fellow picket shouted ‘Don't patronize Mile. Keif. 

This is what happens if yon patronize this place.’ ” In 

# 4 . Sw infra, apclion Mach Co >. Twilipy. 11-1 lli«p 18.”!, 
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"Wiest V. Dirks,** picketing was held enjoinable because mis- 
leading where the person picKeted and bannered as fol- 
lows: “Please buy union products only. This store sells 
milk produced in an unfair dairy. East End Dairy is un- 
fair to organized labor" bought his milk from a non-union 
dairy, but none of the dairies in the vicinity were unionized. 
Said file court : “The natural oonc/usion to he drawn from 
the information upon the banners i.s that the appellee was 
selling non-union jiroduets by choice when he might obtain 
nnion products, and, since the other food stores were not 
picketed, it would be naturally eoncludeil that the products 
sold in those other stores were union products and that they 
dilTered in this rc'^peet from those sold in the appellee’s 
.store. Tins, according to the evidence, is not true. All 
dairy proihicts available in the eonimiiuitv were produced 
in plants which employ both union and non union em- 
p]oyee>, or at least none wn.- produced in shops employing 
union labor exclusively.” 

In several oa.ses the courbs have enjoineil hamicririg or 
the making of statement.s in connection with labor con- 
troversies to the effiH’t that the premises of the employer 
are dangerous for the public to enter. Thus in J. II. & S. 
Theatres v. Fa.v” the court indicated the fuct.s therein in- 
volved with the statonierit “The injunction should prohibit 
the defendant from circulating orally or in writing, by per- 
sonal argument or Ijv public meeting, any .statement which 
falsely represent*' the attitude of the plaintiff towards 
union labor or that patrons of the plairitifT’s theatres will 
be subjected to danger." Similarly in Music Hall Theatre 
V. .Movitig Picture Miu hinc Operators Local,** an injunction 
was ordered is.smal to the extent of restraining further un- 
lawful acts, where it appeared that “the picketers accosted 
prosjiective patrons at the entrance and about the theatre, 
and., calling them a.-i<lc. talked with them. Some of them 
were told that the building was a fire trap. . , . That the 
■OfjeratorB were not union men, and did not understand their 

«. 20 NI(2iit) «K» OiwJ insnt u. Mtt Ky m, M 8W(M> *M 
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business ; and that there would likely be a fire.” *® 

In New York, whore picketing by rival unions is per- 
mitted even though both of the unions are bona fide labor 
organizations, and in spite of the fact that the employer 
has theretofore entered into a collective bargaining agree- 
ment with one of the unions, “ the courts have been con- 
fronted with the problem as to whether the picketing union 
is under an obligation to inform the public that the employ- 
er is under contract with a rival union. The courts have 
uniformly given a negative answer to the question. The 
picketing union may banner the employer as one who re- 
fuses to employ members of the picketing union, without 
adding upon the banner that members of another union are 
employed.** 

It is unlawful, when such are not the facts, for pickets to 
banner an employer with statements that the employer re- 
fuses to hire union labor,** or that he refuses to deal with 
the union collectively,*’ or that wages are low in a .spceific 
sum,** or that the employer has locked out lii.s employees.** 
Ilowovor, pickets may banner an employer as one who re- 
fuses to employ union labor where only some of the em- 
ployees are on strike, the remaining employee.s having been 
discharged.** It is unlawful for a picketing muon to state 


68. See alto Ksco Ojo^ratluK Cor|i 
V Kaplan, .Mim 25S XYS 

.'U)3 (1932); .Allied Ainiisamcnta v. 
livaney. 3 tVpst Week Ke)* 121* 
(.Manitoba 19.3li), Keraban Tlieatre* 
' Reai»oj, 3 Went Week Kcj> 13S, 1 
DLR 414 (Manitnlm lO.'tO). 

66. Stillwell Theatre y. Ka))l.i>i. 
2fi9 KV 40&, 1H2 N'K 63, S4 -Al.lt C 
(l)i32), reliearin(; denied 260 X'V .W3. 
1H4 NK flli, 84 AUU 12 (11*32). .trt 
den. 288 U8 608, S3 S ( t ,31*7. 77 
L Ed 1*81 (1033) 

es. Edjomac Amusement ( or(>ora- 
lion T. Empire State M.P.(*l. 273 
NT' 647. 8 NE(2d| 320 (19.17): ««.v 
Wise Markets v. Winokur. 167 Miee 
236, 2 NVS(2d) 8&4 (1038); N. A K. 


TIie.-«tre9 i Bns.*on, 127 XlUe 271, 215 
XVS 157 (1026) 

66 Ili'rrop r. Cline, 131 Miso S16, 
227 N’Y.S 462 (1027) .See al-o Para- 
monnt Enterprisea r .Mitihell, 104 
Fla 407, 140 S 407 (1032), Tree- 
Mark .Shoe Co. T SrliwarU, 13'* Misc 
136 248 X'lS .56 1 1031). 

67. I.raiidview Dairy v. OT-eary, 
l;iS Mine 7'»1. 2S.'i X'YS 841 (IB.IO). 

68. R. A. Treed A Co. v. Doe, 154 
Misc 644, 278 NYS 68 (103.J*, 283 
NTS 180 (1035). 

69. Olympia 0|)er.iting Co v. 
Costello' 278 Ma-f> 125 170 NE 804 
{1932*: AVilner v. lik-i, 243 X'Y 544. 
1.54 XE 698 (102C). 

70. Kirmse i Adler, 311 Pa 78, 
166 A 666 (1033). 
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on the banner employed in picketing that the union is af- 
filiated with the American Federation of Labor, when such 
is not the fact.”* In Zweibon v. Goldberg,''* the plaintiff, 
who conducted the business himself without the aid of any 
employees, was picketed with banners which read: "Please 
do not patronize thi.- place, carpets and linoleum being done 
by non-union l:ii»or.” The court held such bannering false, 
saying "The obvious yuirpose of tlie picketing in which de- 
fendant's are engaged is to create in the minds of the pub- 
lic the false impression that plaintiff is employing non- 
union labor.” 

It has been held frainlulent for a labor union to represent 
that a given strike was the result of the einjiloyer’s refusal 
to enter into a collective bargaining agreement with the 
striking union, wlierc it appears that the union does not 
repre.sent a majority of the employer's employees, and that 
the employer would conswjuently ho guilty of an unfair la- 
bor prnetiee under the National T>abor Kelalinns Act if it 
entered uito an agreement sueh as the union proposeil, 
which contained a closed shop provision.'’* 


Section 127. Remedies for Excessive Picketing — The 
Blanket Injunction. 

It is the general rule that violent, intimidating or other- 
wise nnlawTul picketing may .subject the picket.s to a blanket 
injunction restraining tbo.se enjoined from picketing even 
in a jieaecfiil manner.” Issuance <if sneb a blanket injunc- 
tion is jn.stified uyvin two separate grounds. Tbe fir.st 
ground advaiK'cd is that unions which engage in ejtcessive- 
ness in conniption with labor di.spnfes thereby forfeit the 


70*. I'lrrlan’i Wpiirir?^' t. 

Kelai) t'tprkf 1113 \ AtW 

(N'l F.-1 t'llT). 

71. — .\Ii»c 20 VYS il) 2T2 
(imO). 

78. I’auty .Tail JliiiMinf; < 

T InlpniJitMina) l*<nvUlj»>n, 29 K 

Rupp ir» ,ix: KD Mn 
73. Spp VaiiL’tian v Kan^a* Cily 
M.P.o.r. .10 78 (IX, wn m». 

1929); Higfft r. T««'fe»'r, 190 Ark *71, 


111 s\v.2M' m : (jraSf: i^-vy a 

l>p»anrr, Inr. t Iniprnaticnal giirk 
ptlmok Wiirkpr* fidfin, 114 
319, l.'.S A 795 (1932); .IftP t*aii 

Varfcpt V IVintr. 221 Mo App 'Tt. 
20 .siV(2<tt .lOT (I92!p! Furatmao & 
lleftman (».«ip«nr * t'nttisi Front 
Uommitlw, 99 NCI E<j 830. 133 A 
202 I192B), Ikitnra 

51 Kl 500. IS* A SSI (19311. 

R«* Ulan Kwl,, Tctrta (1939) imm; SH. 
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rights or privileges accorded to labor to engage in labor 
activity. As stated in Bnsch Jewelry Company v. United 
Retail Employees Union,^* “Unions which authorize a strike 
and picketing are under a legal responsibility to the public 
not only to avail themselves of their lawful rights in a le- 
gal way, but also to endeavor to uphold all laws and to 
avoid the destruction of propi'rty, disorderly conduct, per- 
sonal assault.s, bieach of the peace, violence and fraud. 
When union.s not only fail to live up to that re.sponsibility 
but deliberately, wilfully and with full knowledge that their 
acts are illegal, advise and encourage the commission of 
acts which arc m violation of law and result in disorderly 
<-onduct and breach of the peace, they arc no longer en- 
titled to the benefits of special slalutes enacted to protect 
(liem in tlio enjoyment of their conceded right of peaceful 
jjicketiiig The second gi’ound. which is one more usually 
advanced, that unions which engage in violent, intimi- 
<ia(ing or otherwi'.c uiilawfu! picketing cannot be expected 
in the future to modify their praotiees and hence a blanket 
injiiiietiou is neee.^sary to insure against future excesses.” 

Labor lias been insisting that the blanket injnnclion in 
labor case> is a breach with the generally understood func- 
tion of tlie eipiity injimetion. for only a qualified decree di- 
rected again.st the exee.csivem‘-s is said to be justifiable if 
protection aiul not punishment is the end to be sought. In- 
deed, it i.s quite well settled that the injunctive power of a 
court of equity is designed to protect Die person aggrieved 


74 2S1 NY I.IO, 2‘» NE(2fl) .I2<i 
(IK.IS) 

75 S»'« RiRff* V Tiirki’i, IIU! .\rk 
f>71, I HI KW|2il) r>()7 (HklSl. Kii. Ini 
I /I fid V i'n V lot'l ].<itrR..h*tr<‘tiii’n. - 
<JC‘H ljil> C‘*» S.'17 (Cal Slip t't ''.III 
t'niiK’inm Co IIIJO) : I.<OT A n*" 

^aIll‘y, Iiio » IntiM mil innnl I’lK'k 
<>tbo«V Workor* Cnion, 114 Conn 
.‘Ull, n'tS 4 71)5 1 19.12) ; Int<>rimtmnal 
Pfirkc'ttiook VV. C. V, Drkoo. l.'S .Mil 
4»fl. 148 A S2fi (ID.nO): Koriliiian A 
Hoffman Cowpiuiy Ciiitcsl I'rnnt 
CommitUe, Ott NJ Eq 230, 133 A 202 


tlD'fi) Iloim's \ rro\i(l<‘tne Ix>cal, 
.51 r.I .500, 1.53 A 581 1 11)31) It ii 
to 1 h' noted howc\tT. that where the 
iilh'ireil violence or intiinidation takes 
plan' at a dist.imr from the picket 
line, niurta are less disjiosed to isstic 
hlanket iiijmietions See Vulcan Dc- 
tiniiin!; Co v St Clair. 315 111 40 14.5 
,\K 6.5T f 1021 1 .Si-e also Fenske Bros. 
\ I'phidslerers Itil'l I’nion, 358 HI 
2.19, 103 NK 112, 07 .\!.R 1318 (19341, 
cert den 20.5 I'S 734, 55 S Ct 645, 
79 L Ed 1682 (1035). 
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and not to punish the wrongdoer.’* NevertbelesEj al|S^ 
labor, courts have been oblivious in labor cahcs to the €»•- 
tinction otlierwise carefully adhered to. The judiciary to. 
said to proceed upon the tacit assumption that the right to 
picket is a privilege conditioned upon poor! behavior. 

JReeflgnition of the function of e<iiiity a.s a protector of 
property rather than a.*; a pt^nal institution ;i/);M‘ars, how- 
ever, in a different cla«'? of casc.‘;. i. c., wliere after apphea- 
tion made liv an employer for vqvUnlile relief to ri*.strain 
unlawful labor eondivct, the given labor activity is aban- 
doned. In such cases, further eqnitalile relief i.s denied. 
Thus in General Leather Prodnct.s (’omj^any v. Luggage 
Union," an employer filed a bill again.-'t a labor union for 
an injunction against pi^kel^ng ami other allegedly unlaw 
ful features of a strike. Thereafter the strike was aban- 
doned. the pickets were withdrawn, and the strikers either 
returned to work or obt.nined oniployment elsewhere. The 
defendant union moved to interpose a supplemental answer 
setting nj .such facts. The motion was grantial, (he court 
saying “an injiniction is no longer ne<essary; whether it 
was once needed is a moot que.stion which the court will not 


76. Iron JloM-m' Cinoti v. Alln- 
ChBtmer* Co IGi, F 4*i. -.'n Ui^.NS* 
!)I CCA fill T, lerm,. 

Frsiikfiirtor norf Cris'ne, Th** fjilwkr 
Injunriotn ilUJin j. Ifl Vor rw 
ty th» propor forum for (Ko enforr* 
merit of the cTinioml la« Oi’t En 
i;ratin 7 Co \ ISierT, 2H f III if)C 
KD .VI, 19HI-. Sesenlefd v fru^- 
man. 117 Mist 7.t7, UK) XYS I2S 
(1922); ComnMtnttealth ¥ .Sn.ith, 2<JS 
Pa MI, !(K» A 7H<! tlWii 

• For surely iiun *r. not to bo 
denied llo- right to jiursiie n leinri 
mate end in a te^timate say ■im- 
ply beeauae they may hn*r oror- 
ateppi-d the mark awl 
nfxm the rialit* of their ad»er»aty. 
A barrier at (b« hue. wiili punWb 
aownt and damaepi fur bavinc er>.iii>ed. 
i» all that the adreraary U entitled 
to aak. . . . Under the name of 


poraiiasion, diinse may U' used but 
it !• iliiir'i*, not |<vrMi«H!nn liiat 
aboiild be re'ir.uneii and jitmiehed 
In the puive of pieketiii® atriker* 
roar »b«truet nml annoy (Im new 
rorn, and bv m»ult and mrnaciug 
atliliide intmildute thorn a* etiee 
tually as by pbrsiral aMautt Ilut 
from the rridrinr it ran alsay* be 
determined whether the elTiirts of the 
pleketn are limited to Belting into 
eiimintmlral |i>n with tlie new men 
for ibe piir{nMie of preaentiiiB argu- 
menta and a|>|M>al« to their free juda- 
menta. l*robibft)un)i of tx'rauaalon 
and ptekeliny, aa *iieb, ebnuld not he 
inelllded in the deoree." Iron Mold. 
era' I'nliro v .tUia-Chalniere Co. 
aupra 
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Similarly in Reynolds v. Everett,™ a final injunc- 
tion against striking employees was held to have been prop- 
erly refused where, before trial, the strike had ceased. It 
has been held, however, that where a plaintiff rightfully in- 
vokes the juri.sdiction of an equity court to restrain a strike 
and picketing in cojinoction therewith, and to recover con- 
sequential damages, the complaint may not be dismissed 
where the strike i.s tliereafter terminated and the picketing 
ceases. In this case the defendant contended that the plain- 
tiff should be relegated to an action at law to recover any 
damages suffered by rca.son of the conduct complained of, 
in view of the cessation of the activities by virtue of which 
the jurisdiction of equity was originally invoked, but the 
court held tliat equity, having once assumed jurisdiction, 
could retain it for the purpose of granting incidental relief 
hy way of damages.** 

In New York, on the other hand, the court.s have drawn a 
distinction between violent picketing or picketing practiced 
in disregard of a negative direction by the court, and )ncket- 
ing which is merely noisy. While the former activity is still 
subject to the blanket ban,*‘ tlie latter is hold to justify only 


78 Costs: “If riitoj-lninant li»J « 
(SdiKl cause of action when it filed 
tlip bill, it is not deprived of poets 
by a eessation of drfendnntV 
ful ctmdiiet " C.enerat I.ratber Pro- 
diiets Co. V. i nion. llfi N.I 

K.( M2, 183 A lfl.t (Ifl.'ir.) 

78, V44 NY ISO, 30 NE 72 USOtt 

80 The Kevins t. Kasniach 270 
XY .'123. 18 ,VE(2dl 294 (19,isi 

.Accord- Uubrlte Informal Kr(Kl.:i v 
Kramer, 9 XK<2dt fi70 (Mais 
Simon V Sehwaeliman, IS KKi2dt 1 
fMaaa 1930); MrSIean >. Metropoli- 
tan Kleetrie Ry. Co 1:13 X\ 9. 30 XE 
(147 (1892); Sadlier v. City of XV» 
York. 18S KY 408. 78 -YK 272 
(1908). C/f United States v. -Anchor 
Coal Co. 879 rs 812. 49 S a 2fl2. 7.3 
L Ed 071 (1028); Broamlow v. 

SchwaTte. *81 US 216, 43 S Ct 2rt3, 
87 L Ed 880 (1028) ; Alejandriuo v. 


Qiieron. 271 I'S .328. 4(5 R Ct 600. 70 
L Kd 1071 (1020) -, Bracken t Sc- 
curitii“v Kvelianoe Comm 290 I'S .3(11, 
67 S Ct IS, 81 L Ed 374 (1930) 

The prnrliic of the appellate fe<i- 
ernl eoiirt«i m to remand the eauee 
to the lower eoiirt wotli direitlons to 
raeate the decree and to di'mi-cv ihe 
eoinplaiiit ujion the piouiid that the 
eavme i« moot Sec Iw'ader v. Ape\ 
Ilosrery Co. .302 I'S im. .iS S Ct 3(:2, 
82 L Kd 60S tl037). 

81 Nann v Raiinist, 255 NY 307, 
174 NE OiK), 73 ALR 609 (1931). See 
alao. for a ease holding that a 
blanket injiinetion may be issued 
where picketing is earned on in vio- 
lation of an express direction of the 
court, Shapiro v. Amalgamated 
Watchmakers Union, 2 tXlH Lab Cas 
822 (California, 1939). e/f Long Is- 
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a qualified mandate enjoining the excess! vcness.“ The state 
anti-injunction Act ** was at first held in Busch Jewelry Co. 
V. United Retail Employees Union •* to leave the rule in 
this respect unchanged, but in a later Court of Appeals 
decision, May’s Furs, Inc. v. Bauer,** it was implied that 
the blanket injunction has been abrogated in New York, 
and that peaceful picketing may not be enjoined in spite 
of prior violent picketing. A closer examination of the 
decision in the May’s case indicates, however, that the 
blanket injunction may yet under certain circumstances 
be invoked notwithstanding the anti-injunction act. In the 
May’s case, the Busch decision was “distinguished” a.s fol- 
lows: “In the Busch case, a majority of this court read liie 
record as disclosing a situation completely jiermeated by 
violence and as affording no ray of hope tliat the defendant 
would engage in other than violent pickcding. The rule of 
that case presents an exception which is verbal rather than 
real, for since defendant would have engaged only in violent 
picketing, the unqualified prohibition of picketing oju'rated 
only in the one kind of picketing present in that situation, 
viz., violent yiieketing. In th.at ca.se peaceful picketing wa.s 
out of the question. In the case at bar there is no finding 
to that effect, and so far as the record bears upon this i.s- 
sue, it appears that defendant has reformed its conduct in 


land Dms Co. ▼. Devery, 6 NYSiSdi 
390 (1938) 

82 . J H A R Tliratre v Fny. 2SO 
NY 315, 183 M; 500 11032); Wise 
Shoe Co. V. I^vtenthal, 25tJ NY 2<14. 
194 NE 749 (193.3) '‘Here, hfiwever, 
the excess hag been noise and shout- 
ing whereby customers were fnitht 
ened and crowds collected. We bax's 
never gone so far as to holt) that 
wherever acts or words went lievond 
peaceful picketing, all picketimt was 
to be enjoined.” That the New York 
courte have tometiines not been fiar- 
tienUrlf careful in protecting labor’s 
side of the dUtinction noted in the 
teat la evidenced by cases where 
blanket injunctions with but slight 
400 


modifirations were i««iied, even 
though the eviderire in support of ac- 
tual iiolt-nce was of dtiliuiiiM piepori 
deiantx- Ilrooltivn t'mled Theater 
V. luterrmtional Alliiiiice, SI? N3 55.5, 
178 XE 79.3 (19.11), Steiiiknitr. 

Amusement Corpoiutitin v Kaplan, 
2.57 NY 294, 178 \i; 11 (19.31) In 
both cases, Cardu/o, C. J. and lath- 
man, ,J dissented. 

88 . S 879- A New York CUil Prac 
tice -Act. 

84 . 281 NY 150, 22 NE(2d) 320 
<3939). 

85 . 282 NY 3.3), 2« .\K(2d) 279 
(1940), rehearing denied 282 NY 804. 
27 NH(2d) 210 (1V4U). 
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a more peaceful direction since the institution of this suit.” 

It is Bnbmitted that if the Busch case is still the law, then 
the blanket injunction has been relatively unaffected by the 
state anti-injunction act. The blanket injunction has been 
explained and justified precisely upon the ground that prior 
unlawfulness leads to the conclusion that future peaceful 
activitio.s are out of the que.stion, or, as stated in the Busch 
ease (and which is the same thing) that the facts may be 
read “as disclosing a situation comyiletely permeated by 
violence and as affording no ray of hope that the defendant 
would engage in other than violent picketing.” 

The Busch case, in other word.s, even as explained in the 
Itfay’s case, in one smise introduces no new rule of law, but 
merely defines the old rule in different language. The 
blanki't injunction still e.xists in New York, in spite of sub- 
division f(5) of the state anti-injunction act,“ which in- 
sulates from injunetioii in cases involving “labor disputes"; 
“Cfiving piihlicity to and obtaining or communicating infor- 
mation regarding the oxi.stence of, or the facts involved in, 
any disimto, whetlier by advertising, siieaking, picketing, 
patrolling any public street or any place where any person 
or persons may lawfully be, or by any other method not in- 
volving fraud, violence or breach of the peace.” 

In another sense, however, the Busch case and especially 
the May’s case have emiiiuisixed the necessity for the exist- 
ence of extreme violence or an extreme situation of law- 
lessness as coiulition.s to the i.s.suance of a blanket injunc- 
tion. Mechanical application by lower courts of the blanket 
injunction in situations whore simply the taint of unlawful- 
ness existed undoubtedly continued even after the Court of 
Apjioals decisions in N.ann v. Haimist,” .1. II. & S. Theatre 
V. Fay,** and Wise Shoe Comimny v. Ijowenthal This was 
indicated in the case of Bailis v. Fuchs** where the lower 
court issued a blanket injunction for the reason, among 

#«.** 876-A New York Civil Prac- (I0.S2). 
tlce Act. 89- 286 NY 26-t, 194 NE 749 ' 

87. 255 NY .S07, 174 NE 090, 7.S (19351. 

Ai.H 869 (1931). 90 283 NY 133, 27 NE(2d) 812 

88. 2«0 NY 315, 183 NE 509 (1940). 
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others, that the nnion had overstepped the boundaries of 
lawfulness. The Court of Appeals reversed, holding that 
the lower court had made no finding that peaceful picket- 
ing was impossible. “The power of the courts”, said the 
court “to enjoin violence in a ‘labor dispute’ is beyond ques- 
tion and when necessary, this power may even authorize a 
prohibition of all picketing. Such was the case in Busch 
Jewelry Co. v. United Retail Employees Union.” But, said 
the court, “the obstacle which prevents our applying that 
authority to the present appeal is that here we have no find- 
ing by the trial court that peaceful picketing is impossible. 
In the absence of such a finding or one establishing the 
necessity of injunctive relief against all picketing as the 
only practical method of assuring the eonfinnance of order, 
we are under the command of the .statute so to formulate 
relief as to permit the unionists their unquestioned rights 
to picket peacefully.” 

Section 128. Remedies for Excessive Picketing — Injunc- 
tions Against False Bannering. 

It has long been well settled that injunctions are prop- 
erly issuable for false bannering in connection cither with 
picketing or boycotting.** Labor has contended that equity 
has, in issuing injunctions against such false bannering, 
disregarded and virtually abrogated in labor cases, an oth- 
erwise generally applied underlying principle governing 
equity proceedings, viz., that equity wdll not restrain a 
falsehood, even though constituting a libel; the sole remedy 
is an action at law for damages. Two reasons have been 
advanced for equity’.e refu.sal to extend injunctive relief to 
defamation cases. The first proceeds upon the ground that 
libel and slander affect a personal and not a property right, 
and are consequently beyond the scope of equity’s jurisdic- 
tion as historically understood,** The second objection is 

91. See ca*r» mpra, section Vlacbine Co. 46 Gk TO (1873): 

91. Fwiteis V. Flinn, 118 I'S 38.^, TbnmpaoD r. Dclicateiiacii Worker* 

e 0 Ct 1148, 30 L Ed 105 (1880); Union, 120 K.T Eq 119, 8 A(2d) 130 

fttdd T. Horry, 28 E 773 (CC Ell Pa (1930); Marlm Firearm* Co. v. 

1880); Singer V. Oomcatic Sewing Sbieldi, 171 KV 384, 04 KE 103 
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found in the principle of constitutional law guaranteeing 
tho right to free speech. “Principles of free government,” 
says Dean Pound,*® “require that preventive justice be in 
abeyance where the wrongs complained of involve printing, 
publishing or writing. . . . Equity has no jurisdiction 
as a censor of publications.”** The matter has been well 
expressed in Marx Joan nothing v. Watson:®* “The two 
ideas, the one of absolute freedom to say, write or publish 
whatever he will on any subject coupled with the respon- 
sibility therefor, and the other idea of prev’enting such free 
speech, free writing, or free publication, cannot co-exist.”®* 
Nevertheless, injunctions have been freely issued, restrain- 
ing false and misleading banners, and this even though the 
falsity were not such as to constitute a libel. Courts which 


(in02); Zenie v. Mwkend, 24'> .\D 
034, 284 .NYS 03 (193,-., utrd 270 
.VY 6.36, 1 NE(2d) .167 (1036); Dart- 
more Corp Columbia I’loduots 
Corp. 102 NYL,1 15S4 (Xovpmlicr 0, 
1930]. Conlia True Kollislor Co 
V. Warford 18 F(2d) 120 (DC SD 
NY 1926). MaytaR Co v. M«-adowg 
MfR. Co. 3.) k(2d) 40.1 ((XA 7. 
1029) , H E Allen Mfii Co \ Smith. 
224 AD 187. 299 NYS 092 (192S). 
E Hall Downes ot al v Fly Cnlbcrt- 
aon ft al. 270 N\S 235 (19341 Sw 
also Menard v Hoiiltr, 11 NKi2d) 
136 (Maas 19.17). Soo, for an ex- 
cellent dlHousaiun in critical tone of 
the rule above stated. Pound, Kquita 
ble Relief aRiiiiist Defamation and 
Injuries to Personality (1916) 29 

Ilarv L Rev 040 See alonR laiiiR, 
Equitable .lurisdiction to Protect 
Personal KiRhts (1923) .13 Yale I..T 
118; Derenljerp, Trade Mark !’r<itec- 
tioii and Vnfair Trading (1036) pp. 
137-150. In England, too, the di«ir 
ot Chancery was closed to the victim 
of libel. Prudential Ins. Co. v, Kmdt, 
l.R 16 Ch App 142 (18781. But by 
the Judicature Act of 1875, the arm 
of equity waa extended to defama 
tion. Even today, however, in Eng- 


land, injunctions in libel rases are 
issued uith the utmost of caution 
Bonnard v Perryman, Ct of .Ippeal 
riSOl) 2 Ch 269 

93 Pound, Kijiiitable Relief against 
Defamation and injuries to Person- 
ality (101(1) 26 Harv f. Rev 640 648 

94. .Idditional reasons alleged 
against the proprietv of granting in- 
junctions re restraint of liliel and 
slander is that It contravenes the 
guarantee of right to trial bv jury, 
and the rule that equity ouglit not 
to intervene where the law remedy is 
adequate, as by assessing damages 
or prosecuting for erime Dereiifierg, 
Trade Mark Protection and I'liFair 
Trading 1 19.16) p 1.19 It has been 
held that where o piiblicdtnm lias 
been found after Inal by uiry to be 
false and defamatory, eqiiiti will 
intervene to enioin repetition of the 
publication Wnllf v, Harris, 267 Mo 
40.1, 1«4 .SW 11.19 (1916); Flint v. 
Hiitelimson Smoke Burner Co 110 
Mo 492, 19 S\V S04 (1S92). 

95. 188 Mo 136, 67 SW 391 (1902). 

96. See also (Irosjean v. American 
Press Co. 297 t'S 233, 56 8 a 444, 
80 L Ed 660 (1936). 
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issue injunctions in restraint of false bannering seem to 
assert a right to do so upon the ground that falsity renders 
picketing unlawful, and that the injunction is consequently 
directed not against the falsehood but against the unlawful 
picketing. Such a view is involved in the patent fallacy of 
begging the issue by basing relief upon a generalized con- 
clusion (unlawful picketing) in order to obviate the objec- 
tion of a premise (falsehood) generally beyond the juris- 
diction of equity to enjoin.®^ Another reason which equity 
courts (iu the majority of jurisdictions) have assigned in 
picket and especially in boycott cases to enjoin false pub- 
lications proceeds npon a distinction without a difference. 
The libel is said to be coercive in nature, “the view Ix'imr 
taken that suits of this chanvctiw are not suits to enjoin a 
libel or slander, but to enjoin acts the ciTect of whicli i.s to 
injure a person’s business by eoercing ollier.s througii fear 
of loss to themselves to refrain from having any business 
relations with him.”*' Several .inrisdictions, reeognizing 
that the coercion is but the result of the spreading of false- 
hood or libel generally asserted to be beyond the jurisdic- 
tion of equity to enjoin, ha%’c refused to extend the mandate 
of injunction.** 

It has been suggested in one case that eontinning libels 
are different from ordinary libels and hence can be en- 
joined. In Swing v. American Federation of Labor.* the 
court said: “It is unrieee.ssary for us to decide whether or 
not a court of equity will enjoin a threatened libel lieeause 
that kind of a case is not before us. '\Ve have here for con- 
sideration an accnmplislied and contiiuiing libel which is 
quite a differeut thing, an<l we fail to see that it is in any 

97. See People ex rel Hrmler v 17J P 121 ilDlS), Marx Jean Clotli- 

Hellcr, lOfi .Misc ISf). 2 XYS(2(1) 3r,2 inc Co. \ Watmn. 1C8 Mo 1.15, 87 

(W38) holding that (al«e biiiuK'niiK S\V .1111 Minl«.iy x. Montana 

by picWeta, thonih enjoinahle. d!>ea Fed nf Ijibor, 37 Mont 284, !>0 P 
not render the pickets liable to proa 127 IhiOH); Kx parte Tucker, 220 
ecntion for disorderly conduct Snrh SW 75 ('lex 1020) 

n holding flies in the face of the 1 372 111 91, 22 NE(2d! 8.57 

▼iewfioint discussed in the text. (1».3»), rert. den. for want of « final 

98. 32 CJ 174 jad)(ment, 310 US 020, 60 8 Ct 108, 

99. Tmax t. liiabee, 19 An/ 37fl, 84 L Ed 1393 (1940). 
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way different from any other form of continuing tres- 
pass.” ■ 


Section 129. Remedies For Excessive Picketing — Who May 
Enjoin. 

Excessive or otherwise illegal picketing, strikes or boy- 
cotts may be enjoined at the instance not only of the owner 
of the business involved, but also by proceedings instituted 
by those having a direct economic interest in the contro- 
versy. Thus it lias been ludd that tliose deprived of the 
service of a jniblic utility in consefiueuce of a strike, may 
sue to enjoin the strike.* So too an operator of a mine, 
though not the owner thereof, ha.s been permitted to seek 
injunctive relief against alleged wrongful labor activities.* 
One under contract with a manufacturer has been permitted 
to sue for the jiuriio^e of enjoining a strike by the manu- 
facturer’s employees,* and accordingly it lias been held 
tiiat a sail's agent of a coal oonipauy who, in reliance ipion 
his contract witli tin* coal company, has in turn entered 
into coiif laet.s for the sale of coal, can himself sue to enjoin 
unlawful acts hy emi>lo_\ees of the coal companies* lioiul- 
holders of a hnsiiiess tiave been permitted to enjoin illegal 
acts threatening to de^-troy tin* bu-ine'S, the court holding 
that in such a case no jirevious demand upon the mortgage 
trustee i.s iiecos.sary to justify the bondliolders’ action.’ In 
OIK' case an employers’ iissiwiation was iiermitti'd to seek 
an injunction in restraint of unlawful emi>loyee conduct di- 


2. c/f cuHif., piijirn. hoUlinv’ tli.it 
nil net ion at li*» i- iii'rf.-h»rv, to 
('HlahJiali thr **\i«loiM*i‘ of 
"lont'. lx*f()ro oi)iiit) limy 1 h' a'-ked 
to tnUTvi-nt’ for tlip [Piirpoi.- of pfo 
vomiiic ftirtlier lopctition 

3. Stephen tlliio State Tcleph.»m' 
Co. 240 F T-Mt (IK,' .VI) Ohio ISKl 

4 . (ioldllrlit Coiiaolidiilml Mii'ra 
Co. V. (iuldhi'ld Miner* I'nioii. l.'iO F 

r.oo (cen Xev loon). 

5. Qail-OvsrUnd Co *. Willvs 
OvCTUnd, 283 F 171 (IXT Wl) Ohio 
1810), aird *ul) nom. Qiiinluan I Dail 
Overland. 284 F 68 (CCA 8, 1021). 


Hut one who h.i« a rontnut with 
another to pureh.me piirnla inailufae- 
lured by \ may not sue to en)om al- 
leee.l iiiihiwliil mis of X's eniploieea, 
1>, oaino of 1 eiDoteiiess of interest 

6 Cho'.npvakc S O Coal .\i;onoy 
Co I Kire Oeek Coal & Coke to 
118 K 842 l(C sn W Va 19II.-U. 124 
F m-., «1 CC.\ 48 (C( A 4, 1803) 

T. Caiter v Fortney. 170 F 40.1 
(CC vn W Va 1808) .See uNo Fort- 
ney V Cartner, 203 F 4.34, 121 CCA 
614 (CCA 4, 1813) , .Tonninjjs v Cnit- 
ed SUtea, 204 F 390 (CCA 8, 1920). 
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rected against all the members of the association,* the court 
in this case, however, indicating that such an action might 
not be maintainable were less than all of the members of 
the association involved.* 

Section 130. Picketing in Jurisdictional Disputes Cases — 
General Statement. 

The Labor movement has had its full share of separatism. 
The score of years which ronnded out the 39th century wit- 
nessed the Knights of Labor on the one hand, and the Amer- 
ican Federation of Labor on the other, each competing for 
supremacy. Recent j’ears have seen the American Feder- 
ation of Labor in competition with the Congress of Indus- 
trial Organizations. Incidents of progress and change have 
also bred jurisdictional disputes. Thus carpenters' unions 
have insisted upon domain over steel doors where wooden 
doors had theretofore been used. And recently, tlie marble 
workers union argned with the housewreckers union over 
jurisdiction to raze the Soviet pavillion at the New York 
World’s Fair.** Still a third cause of separatism lias been 
dissatisfaclum among union members over iiarticular lead- 
ership. either because the leadership is alleged to be too 
conserv'ative, too radical, or dishonest. When, for one rea- 
son or another, the dissatisfied groii]! is unable to over- 
come tho-c in control, it branches off into an independent 
union. The repercussions of jurisdictional disputes hav'e 
naturally found their way into the law books. 

The first important reported in-staneo of a jurisdictional 
dispute is the English case of Allen v. Flood,” which in- 
volved a jurisdictional strike. There it appeared that the 
plaintiffs were shipwrights employed on the repairs to the 
woodwork of a ship. Ironworkers employed on the iron- 

8. r;ar!>i<Ip T Bnllrwood, 88 Mi»c the defendant* by some of the 
S11, ISO 047 (1914). plaintiff* other than plaintiff aaao- 

8, c/f Am'riran Fur Mfrs. Ana'n v. elation, earli of the plaintilTs (hoiild 
A«»«eiatp(i Fur Co. & T. M(r». 101 start a separate actUm based there- 
Mi»c 240 2U] XYS 610 (1936), sfTd on" 

*61 AI) 708. 290 XY.S 1000 (19.37); 10. New York Times, December B, 

*^nc« different and separate aets of 1939, p. 1. 

violence are alleged as to some of It. House of Lords [18*8] AO 1. 
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work of the ship objected to the plaintiffs being employed, 
npon the ground that they had previously worked at iron- 
work on a ship for another firm. It appeared that the prac- 
tice of shipwrights working on iron was resisted by the 
trade union of which the ironworkers were members. The 
defendant, a delegate of the union, threatened to call a 
strike unless the plaintiffs ■were discharged, upon w'hich 
the employers, in fear that the threat would be carried out, 
discharged them. The plaintiffs showed all the.se facts, 
but were nevertheless held remediless. The case was decid- 
ed the way it was because the law then understood imper- 
fectly the right to a free and open market,'* the courts 
clinging instead to what might bo called the pigeon-hole 
notion of the law of torts wliieh recognized no liability for 
any but traditionally known wrongs.'* 

Section 131. Picketing in Jurisdictional Disputes Gases — 
Legality at Common Law. 

Stillwell Theatre, Ine. v. Kaplan is outstandingly asso- 
ciated with the permissibility of picketing in jurisdictional 
disputes cas(‘s. The plaintilT, a pro])rietor of a moving pic- 
ture tlieafre, entered into a collective bargaining agreement 
with the Empire State Motion Picture Operators Union, 
Inc., \\hich contract was to run from September 1, ITIO. to 
August 31, 1931. It appeared that tiierewas another and older 
labor union among moving picture operators, knou tt as Lo- 
cal 30f) of the International Alliance of Theatrical Stage 
Employers and Moving Picture Operators Union, affiliated 
with the Amoriean Federation of Labor, which Union (bere- 
aflerealK'd tiie defendant) y)roceedpd topieket the plaintiff’s 
premi-ses with full knowledge of the conlraet entered into 
by the plaintiff with the Kmipire State Union. Both the de- 
fendant and the Empire State T’nion eoiitended for control 
of the motion picture theatre imlustry. The picketing was 

IS Kor *n aitaty»i8 <’f tlic riahf to 14 S.IP NY -lO.'i, 182 XE fl.l. St 
the free niul otH'ti market, see see- .ALH fi (18.12), reheaung denied, 2i>il 
tions n-23. supra. NY ISt NF. Ot, 84 AIM 12 

U. For a statement of the "pic- (1882), eert den 2SS I'S 606. 53 S 
eon-hol«’' notion of the law of toils, Ct 387, 77 L Ed flSl (1933) 

Me eevtion 74, supra. 
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part of a plan to gain that control. It was conceded first, 
that the picketing was peaceful and that tlie placards car- 
ried by the pickets bore truthful statements: second, that 
the defendant in picketing the theatre was activated by the 
ultimate desire to improve labor conditions, and third, that 
the Empire State Union was a bona fide union. The plain- 
tiff contended that the defendant’s picketing was illegal 
and susceptible of injunctive relief as seeking to induce the 
breach of a legally enforceable collective bargaining con- 
tract entered into by the plaintiff with the Empire State 
Union. “ The court, however, denied the plaintiff*'- appli- 
cation, holding that the ri'sulting injury from jieaceful 
picketing was incidental and had to be endured. The de- 
fendant union, said the court, “addressed itself to the pub- 
lic ... no one was asked to break any contract. The 
collateral result of the attempted persuasion of the public 
not to patronize the theatre while it employed woiki'rs of 
the rival union might make it unprofitable for the employ- 
er to go on with the contract, but to slate fairly and truly 
to the iHiblic, that the conduct of the employer is socially 
objectionable to a labor union is no persuasion to break a 
contract To grant the plaintiff’s application for an in- 
junction would be “to give to one labor union an advantage 
over another by prohibiting the use of peaceful and lionest 
per.'nasiou in raalter.s of economic and social rivalry. . . . 
It is not within the province of this court to restrain con- 
duct wliich is within the allowable area of ecoiiomie con- 
flict.” ** 


15. That coJIfctnc harcaminn 
aprceinents are lepallj- enforceable 
eontrarts la the undoubted New 1 ork 
law. See Goldman v Cohen 227 
NYS 311 (103«)j Ribner v. »««e.. 
Hulter & Kjjjr to 23S XY.s 112 
(1020); SchleHincer v. Quinto. 194 
NYS 401 (1922). It ia to 1« noted, 
however, that a auit to enforce a col- 
lective tiar^'aining a|rrecmeiit, or to 
enjorn its violation, has be«'n aaid by 
the New York Court of Ap{)eala and 
held in lower eourte (other lower 


court holding* to the contrary, how- 
ever) to constitute a "labor dispute” 
under the State Anti Injiinctior Act 
an as to bp un«nsepptib|p of e(|iiity's 
intervention in the alisence of a 
ahowittK uf the rei|niienieiits which, 
under the .\ct, (suidition the issu- 
anee of exility's mandates 8ee in- 
fra. sei-tions 177, 446 
18. Accord: Glover v Parson, 103 
Ind App 5«fi. 9 NEt2d) 109 (1937) ; 
Xann v Raimtat, 2.65 NY 807, 174 
NE 090. 73 ALR 669 (1931)i Blanch- 
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The holding in the Stillwell case has been assailed as 
serving unjustly to subject the rights of the employer to 
internal conflicts of labor.” In Oregon, a 1939 amendment 
to the labor statutes of that state provides that “jurisdic- 
tional controversies between labor organizations or groups 
of employees are not labor disputes, and a refusal by an 
employer to recognize cither party to such controversy does 
not operate to make tlie dispute a labor dispute”,” and a 


ard V Golden Age Browiiij; Co 1H8 
Wash .Iflfi, «3 l'(2d) 397 . 

Kimlx'l V LtiniV>er I’nion, 180 Wanh 
410. 6.') r(2d) 1006 (1937) (where 
erriplovt'eM are Home of them iiiem- 
bera of one union and some of them 
members of iinotlier Abler, bow 
ever, where the piekotinjf union has 
no memliers «ho are emiiloyed by 
the picketed employer I nited I n- 
lOM Hreaiiig Co v lleik, loii Wash 
Dec 412. 93 IN’d) 772 1 19.19) i 

Contra C'.iliforinii Breaers Insti 
tllle V Dale Heik (DC \\ I) Mo 
August 14. 1937 1 , Ualetiront Km 
ployors of I’lirtbind \ CIO (DC 
\VD Mo .lanmirv l.'i 1II.3S) . Burt 
V. Cnited Automobile Worker*., — 
(San Francisco. 1940) . Goyette v. 
Watson, 24.) Mass 577, 140 NE ZH.") 
(1923) , Brickley Dairy Co v. I'mt- 
ed Dairy Workeis, 2 CCtl Lab t as 
f)2f) (Wayne to t'lreuit Ct Mieh 
1940); Wetsmnn Construction Co v 
Bert A, Kniplit, et al. — I Mioh 
1940). Set> also Stallmn v Kried- 
inan. 171 Mise 100. 11 XYS(2d) 

313 (1939) reiersed 2.38 AD .510. 17 
NYS(2d) 144 (1910), where the 

Stillwell ease (supra) was held l>v 
the lower court inappliealile where 
the employer is a small entiepreneur 
rather than a large biisiiiesa organ- 
irntion In the former ease, said the 
lower court in the Stalban case (su- 
pra). the social benefit (lowing from 
small business ventures reijuires la- 
bor unions to desist from jurisdie- 
tional picketing detrimental to the 


neutral employer. The appellate 
court reversed the holding of the 
lower court beeanse the controversy 
constituted a “labor dispute” and the 
picketing was hence unenjoinable in 
the ali-enec of a show ing of pre-con- 
ditions set foith in the Anti-Injunc- 
tion Act 

It has been held that where the 
dispute is not between two unions, 
blit IS rather an internal union dis 
pute. pifketmg does not constitute a 
"lalair dispute” under the State .An- 
ti-liijiinetiiui .Act, and hence may be 
enjoined Trommer v Brotherhood 
of Bre vi'(»ry Wurker**, I-l, MsTreh 
36, 1**38, p 1290 The j*ame *«* true 
where the dit^pute jn\olves Iho la- 
b(»r unt<ms which are locals of the 
same parent <‘r^juii/ation Silver 
Dollar Hakc^hoji \ lVeis«riJan 103 
NM.; ‘>020 (3940) 

17. See O’Brien, J , dis^entin^ in 
Stillwell Ihealre v Kaplan 2.19 XI 
40sl. IS2 XE 03. 84 ALK f> *39.121. 
rehearing' denied. 2G0 XY ,103. ISl 
XE 93. 84 ALR 12 ll9.32). cert, ih n 
•2SS I'S OOfi, S Ct 397, 77 I- Vd 
981 (39.3.31 .See also Esco Ofternt 
injr C(ir|Kiration \ Kaplan. 2.18 XI S 
,30.1 (39.321 the nitiniate 

elTrrt of the StillMell decision 
New York’s treatment of labor un- 
ions nnisl renmin undetermined un- 
ti) the larioim difficiiities which it 
raiara are thorouirhly coinpreliended 
Note {1932), 44 Ilarv. L. Rev. 124. 
132. 

X8. L. 1939, c. 2. 
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similar statute was enacted the same year in Pennsylva- 
nia.** In Ohio, the illegality of picketing in the absenc6 of a 
strike is placed partly upon the ground that jurisdictional 
picketing by unions hostile to each other would otherwise 
result.*® The Stillwell decision probably proceeded upon 
the court’s desire, however, to forestall the development of 
employer-dominated unions as springboard'^ for injunctive 
relief against picketing by bona fide labor unions. A case 
in point is the Kentucky case of Hotel v. Miller.** There 
employees formed a company union. A bona fide labor 
union thereafter commenced to picket. Although Ken- 
tucky generally permits picketing in the absence of a 
strike,** picketing was enjoincnl in the Miller case because 
the company union had entered into a collective bargain- 
ing agreement with the employer. Other instancc.s are to 
be found to explain if not to support the Stillwell decision. 
In United Bakers Workers Union v. Messing,*® the plain- 
tiff union was denied an injunction because, far from be- 
ing a bona fide union, it was rather a band of seab workers 
preying on organized labor. In Spink v. International Al- 
liance,** striking members of the Alliance union were re- 
placed by a group of workers calling themselves “American 
Federation of Motion Picture Operators.” An injunction 
was nevertheless denied because the court found the latter 
group to be spurious and not genuine union men. 

In Tankin v. Hotel & Restaurant Workers Union,** an 
employer whose C. I. O. union employees struck, went to 
an A. F. L. union and entered into a contract with it, with 
the view thereby of terminating the controversy, and en- 
joining further picketing by his striking employees. An in- 
junction wa.** denied, the court holding that such a con- 
troversy was not a jurisdictional dispute contemplated by 
a 193!) amendment to the Pennsylvania anti-injunction act 

19. t. insn, Awwmbly Act \o 1«3. 61 8W(2d> 283 (1B331. 

80. Crosby r. Bath, 136 Oh St 352 <3. N. Y. L. J. Feb. 19. 1926. p. 

(IMO). 2040. 

81. 272 Ky 466, 114 SW(2<1) 601 M. Am. Fed. of I^bor Leg. Inf. 

(in;j8). BuUetin ZB (1932) Ct Com. Plena. 

88. Mn«ic Hall Theatre t. Mcn'ing Northampton Co. (Pa. 1031). 

Picture Uaefa. Operatora. 849 £y 630, tS. 36 Pa. D A C 631 (1930). 
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wbidb permitted injunctions in such disputes. Mention 
should also be made in this connection of statutes such as 
the New York anti “kick-back” law,** and the Federal Wage 
And Hour Law,*^ which accord legal consequences to col- 
lective bargaining agreements, but only if they involve 
“bona fide” unions. 


Section 132. Picketing in Jurisdictional Disputes Oases — 
Effect of Labor Relations Acts, and Anti-Injunction 
Legislation. 

In a number of cases the courts have been asked to deal 
with the contention that the holding of the court in the 
Stillwell case, or the legality in general of picketing or boy- 
cotting in connection with jurisdictional disputes, have 
been afTected by the enactment of the National and State 
Labor Relations Acts,** and this in spite of anti-injunction 
legislation.** The reasoning common to such cases will be 
analyzed in preface to a statement of the holdings of the 
ca.ses.’® The Laltor Relations Acts provide (in the con- 
nection applicable hero) fir.st, for the machinery whereby 
e.xclusive workers’ representatives in appropriate units 
are to be designated or certified for purposes of collective 
bargaining. They further direct collective bargaining 
between employer and the union or other agent which 
constitute the workers’ exclusive bargaining representa- 
tive so designated or certified. Finally, they condemn as 
an unfair labor practice, domination over or interfer- 
ence by an emplojer with the affairs of his employees’ 
union organization. On three counts, therefore, it i.s con- 


Se. N. Y. Penal Uw, Rortk-ii t)«2 

27. Fair Labor Ntandardii Act of 
1»38 Act of .June 25, 19.38. 52 St«t. 
1060, 29 t:.S(’A .Sec» 201 et »cq 

28. The itBtc* of Mew \ ork (I. 

1937, ch 443), MaoDBcliusctta (Art 

1938, cb. 346 L \Vi»con»in (L. 1939. 
ch. 57), PennsyLamn (L. 1937. Mo 
204), Utah (L. 1037, ch S5), -Michi- 
gan (Acta of 1930, No. 176) and Min- 
ncaota (Acta of 1030, ch. 440) have 
thua far enacted labor relations acta 


more or Ic'x closely patterned upon 
the National laibor Relations .Act (40 
SUt 440, 29 VSC.A fS 1.>0-I6fi). The 
Acts arc discussed infra, at chapter 
twenty one 

20. 47 Ktat 70 (1932). 29 L'SCA 
secs lOl-ll.A 

30. .Sec infra, section 211. for a 
further ststcoicnt of the problem in 
isvincction with tJie Norris Act, and 
for a tabulation of tbe caaea appro- 
priate to that Act. 
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tended that the holding of the Stillwell case should be- 
come bad law. In the first place, the Labor Delations 
Acts are assorted to have undertaken the task which the 
court in the Stillwell case may have refused to assume — 
that of determining whether a given labor organization is 
or is not a bona fide, undominated and independent union. 
In the second place, they have provided for the selection of 
one and only one representative for the purpose of collective 
bargaining, and finally, they have provided that only this 
bargaining representative, so selected, shall bargain collec- 
tively with the employer. Under this viewpoint, the pickets 
in the Stillwell case would perforce be treated with much 
less deference today. They would be interfering witli the 
performance of a contract entered into by diri'ction or at 
least under protection of law, to wit, the New York State 
Lahor Relations Act. Moreover, they would in efFeet be 
coercing the performance of an illegal act, for the emjiloy- 
er is forbidden by law to bargain with any but the proper 
bargaining reiire.'-eiitalive of his employees’* 

The federal courls have not been entirely receptive to 
the above reasoning. Picketing has been enjoined as not 
constituting a labor dispute under the Norris Act** after 
certification of one of the eompetunr unions by the National 
Labor Relations lioard.** but the contrary is held where 

31. .Spc Busch Jewelry Co Ino v contract forcin'; im niln rsliip iii <ic 
I’niU'd llctail Employers l inon t^ical fvmlant unions upon them is tlcariy 
830. €‘t al 170 Misc JH2 10 SYS ille};al (State I.ulior Bclations 
(2d) .510 (10301, where the court Actl ” .^ctoril 'I'ohin \ Citpital 

aard- “If the cmplojeesi ohjecting City Dress Co I (’(If f.ali f ns -fTS 
to the closed shop award of the arbi (I’a 1038). Contra, provided the 
trators in fact represent the majority eirntraet le iineoritesled hy n major 
of the Biiaeh employees, it is clear ity tnuup Wineonsin Worker* 

that plaintiff companies m enlerms V. Lalwr lielations Board (Wisron 
into such a closed shop aareement ain, ll)3Hl. 

with defendant iininnn, piirsiiiiiit to S2. 47 Stnt 70 (193.5), 29 I’M'.A 
the arViitration award would be sections 101-115. 

puilty of an unfair lalair praclue iin 33. fllierruiin v Vnited Cariuent 
dcr section 704 (5) of (he Stale Worker*. 21 F Hupp 20 (IK' WD .Mo 
t>ali«r Relation* .Vet” The ( oiirt 19.37) Accord: Euclid Candy Co. v. 
also statml that "If the petitionin'; Bumma, 174 Misc. 19, 19 NYS(2d) 
employees do in fact Ti'present a ma- 3H2 (1940) where, however, the elec- 
jority of all the Buacb employees a tion waa held pursuant to a contract 
41S 
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sixmlar relief is sought before certification,** although there 


which limited the right to strike or 
picket. The case stands, in a nar- 
row sense, for the propositKjn that 
striking or picketing in violation of 
agreement is illegal and may be en- 
joined. 

The tiKMt n*o^innption of the (llier 
man rnso. to the ofTect that, the \’n 
tionul T^ibor RclationH Act has super 
aedtHl the pnoi onuoted Non is Aet to 
the ovtont neressary to carry out the 
purptwes of the former \et ban b<*eii 
challenged in the case of Inti mat mii 
a) brolherhond of Teamster*! v In 
tornational rnion. 100 r(2d) 871 

iC’CA 0, lOItO) w iiere t!ie court said 
IS then' merit in th«' contention 
that <'(>ngrcaft in the V.itnuial l-.iiwir 
A<*t has giicn either this 
or the d^trict court a poster to en- 
join til the rase In Nu*- gre.it«*i 
tlian that prrinilte/i h\ the Norn"* 
I>a fiuardui Act Tlic (h"-iTiption of 
a labor dispute is the name in ea<*h 
Art " 

34 I.iind \ \Voo<len\Mi re \\*uker>- 
I'niOM, F Supp t’iti7 (IK'D Minn 
'I'hird ni\ision lb'l7) . (’ob* \ At 
hintrt 'ItTiniiml Co 15 V Sujip 151 
tlX \n (Jft Atlanta Dn i''iofi 
(trace Co. v \\ illiuni9 *.!<) V J^upp 
2fi3 (DC IVD Mo WO affd 

n Ft2d) 478 (CC\ 8. rh'jH) Cup- 
pie** Co V ATnoricun Federation «l 
l.abnr, 20 F Siipp SU 4 dx' KD Mo 
Kl) ltl37i: Fur \V<»rkers I mon. l.o 
cal Xo 72 V, Fur Workers ITnon. 

:j(is I s VJ2. no s ct 2'‘J S 4 i iii 
443 (Ifi.'ifl). iifTg lOo 1 ridl 1 (CA 
PC 1030) : lllankeiifihip \ Kurfmaii. 
0« Ft2d) 450 f(TA 7, lO.’W). Sharp 
& Dobnic > Stornue Warelnmsc Km 
pbtvees Cnioii, 24 F Supp 701 (DC 
KP Pa, 3038). 

See al»o the extended litigution re 
porti*d iimler the title of PoimoIIy 
Garment Co. v. InternatioiMl Kadica 
Garment Workers Vnion. The plain- 


tiff having entered into a collective 
bargaining agreement with the Pon- 
noily (iarment M’orkcr« Cnion (a 
company union), mied to enjoin pick- 
eting. among other things, by the 
defendant union The defendant re- 
Riated the granting of the relief 
sought upon the ground that a lalxir 
dn-pute ua^ involved uithin the pur- 
\ie\v of tlie Norrih Act The plain- 
tiff, houe\er. afisertod otherwise by 
reaBon of the reason- 

ing act forth in the text The Don- 
nolle Garment M orkers Union inter- 
xeiicd and alleged that if the court 
should conHtrm* the XorriB Act as 
involving a ‘ labor dispute ' in the in- 
stant case, t)ie Act a^ thu« con- 
strued would be unconstitutional. A 
temporary restraining order was pn- 
tcrod 2(t ]■' .‘siip]> 707 (DC \VD Mo 
\\ I). lii'17) The defendant's motion 
to dismi'‘S the complaint after hear- 
ifii: bv n court of three judges was 
tb'iucd and a temporary iniunctlon 
gr.ititcd .iL'ainat the defendant 21 
F Supp 8(»7 (DC AVD Mn WD 1837). 
I pon dijcri appeal to the .Supreme 
Court of the t niied Suite*, the de- 
cree wa>^ viiuvtvd and the case re- 
imindcd, npiJii the ground that the 
tase. not luiMni; invoU’ed a suit to 
rc'-train the entorccnient of a Con- 
gressional .Act. should not have boon 
heard by « court of three tudge*, nor 
apjauilcd directlv to the Supreme 
tourt 301 r.S 243. 58 S Ct 875. 
82 L Ed 1316 (1038) Thereupon 
ImHIi plaintiff and intervenor amend- 
ed tbcir complaints to add thereto 
allegations designed to meet the pro- 
cedural requirements of the Norris 
Act The defendant then moved to 
dKiiuaa the amended complaints, and 
the motion was granted, the court 
now holding that a controversy ex- 
isted which was a labor dispute under 
the Norris Act, and that the com- 
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tended that the holding of the Stillwell case should be- 
come had law. In the first place, the Labor Relations 
Acts are asserted to have undertaken the task which the 
court in the Stillwell case may have refused to assume — 
that of determining whether a given labor organization is 
or is not a bona fide, undominated and independent union. 
In the second place, they have provided for the selection of 
one and only one representative for the purpose of collective 
bargaining, and finally, they have provided that only this 
bargaining representative, so selected, shall bargain collec- 
tively with the employer. Under this viewpoint, the pickets 
in the Stillwell case w-onld perforce be treated with much 
less deference today. They would he interfering wiib the 
performance of a contract entered into by direction or at 
least under protection of law, to wit, the New York State 
Labor Relations Act. Moreover, they would in effect be 
coercing the performance of an illegal act, for the cmidoy- 
er is forbidden by law to bargain with any hut the proper 
bargaining repre.scntative of his employees." 

The federal courts have not been entirely receptive to 
the above reasoning. Picketing has been enjoined as not 
constituting a labor dispute under the Norri.s Act after 
certification of one of the competing unions Ijy the National 
Labor Relations Board,*® but the contrary is held where 

31. See Busch Jewelry Co Inc. ». contract forcin>! mcniberfiliip in clc- 
I’niterf Retail Employers L’nion Uxial fendant unions upon them is cle.irly 
830, et al 170 Misc 482 10 XYS illegal (State Ealmr Relations 

(2d> 619 (1939). where the court Act) ” .Accoiil Tnhin v Capital 
said- *Uf tlie employees objeetinf; City Dress Co. 1 C('H T.al) Cas 47S 
to the closed shop award of the arbi- (Pa 19.38). Contra, proMited t)io 
trators in fact represent the majority contract is iincontested by a major- 
of the Busch employees, it is clear ity jtroup- Wisconsin Shoe Workers 
that plaintiff companies in entering e. I-alxir Relations Board (Wiscon- 
into such a oloaed shop apreement sin, 19381 

with defendant nnions, pursuant to 82. 47 .Stat. 70 (1935), 20 USCA 
the arbitration award would be aections 101-1].6. 
piiilty of an unfair labor praetiee iin- 83. fllierman v. United r.arment 
der Bcetion 704 (9) of the State Workers, 21 F Supp 20 (TX WD Mo 
La)>or Relations Act.” The Court 1937). Accord: Euclid Candy Co. y. 
also stated that “If the peliticiiiiiijr Summa, 174 Misc, 19, 10 NYSfEd) 
employees do in fact represent a ma- 382 (1040) where, however, the clec- 
jority of all tbs Busch employees • tios was held pursuant to a contract 
41 « 
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similar relief is sought before certification,” although there 


which limited the right to strike or 
picket. The case stands, in a nar- 
row sense, for the proposition that 
striking or picketing in violation of 
agreement is illegal and may be en- 
joined 

The tant assumption of the Oher- 
man case, to the cfTect that the Va- 
tional Labor Relations Act has super- 
seded the prior enacted N'orris Act to 
the evtent necessary to carry out the 
purposes of the former Act. has been 
challenged in the case of Intcrmifion- 
ul llrotlierlinod of Teainslcis v In 
ternntional t’nion, IOC F(2d) 871 

(CC.\ n, Itl.l'.ll where ttie court said 
“N'or i« there merit in the contcnfion 
that Congress in the N.ilional labor 
Relations Act has given either fins 
or tile district court a power to en- 
join in tlie rase liefoie U' greater 
tiiiin tliiil permitted liv the Norris 
I,a fliiardia -Act The dosrription of 
a hihor dispute is the same in eaeh 
Act ” 

34 Lund v Woodonwarr Workers 
Vnion. Ill F Supp CO* (DCI) Mum 
Third DivKsion, 3‘'.'t7); Cole i .At- 
lanta Terminal Co I.A F Supp 1.A1 
(DC ND Ga Atlanta Dnlsion. IH-AC) . 
Grace Co. v U'lllianis. 2(1 F Supp 
2fi3 (PC AVr> Mo WD in.17). .aff'd 
DC P(2d) 478 (CCA 8, IH.IH) ; Clip- 
pies Co V. .American Federation of 
Taihor 20 F .Sujip 884 (DC KD Mo 
El) ]fi.l7); Fur Workers i'nion. Lo- 
cal No. 72 V. Fur Workers I’nion. 
.108 CS .‘522, flO S Ct 202 84 L Ed 
44.1 n«,19), afTg 10." F(2dl 1 (CA 
DC in.lB) , Blankenship s Kiirfman, 
llfl F(2d) 400 (CCA 7, IDISl ; Sharp 
& Dobme v Storage Warehniise Em- 
ployees I'nion, 24 F Supp 701 (DC 
ED Pa, in:i8). 

See also the extended litigation re- 
ported under the title of Doiiiiolly 
Garment Co. v. International Ladies 
Garment Workera Cnion The plain- 


tiff having entered into a collective 
bargaining agreement with the Don- 
nolly Garment AA^orkers Union (a 
company union), sued to enjoin pick- 
eting. among other things, by the 
defendant union The defendant re- 
sisted the granting of the relief 
sought upon the ground that a labor 
dispute was involved within the pur- 
view of the N'orris Act The pluin- 
tiR, lioH'cier, asserted othcrw'ise by 
reason suli-taiitmlly of the reason- 
ing set forth in the text The Don- 
nolly Garment Workera Union inter- 
vened and alleged that if the court 
should construe the Xorris Act as 
involving a “labor dispute” in the in- 
stant case, the .Act as thus con- 
strued would bp unconstitutional A 
temporary restraining order was en- 
tered 20 F .Supp 767 (DC M'D Mo 
WIJ 1<1.T7) The defendant's motion 
to dismiss the complaint after hear- 
ing by a court of three judges was 
denied, and a temporary injunction 
granted against the defendant 21 
F Supp 807 (DC WD Mo WD 1937). 
Upon direct appea( to the Supreme 
Court of the United States, the de 
eree was vacated and the case re- 
manded, upon the ground that the 
case, not having involved a suit to 
restrain the eiiforeement of a Con- 
gressional -Act, should not have been 
hoani by a court of three judges, nor 
ap)vealed directly to the Supreme 
Court 304 US 243. 58 S CT 875. 
82 L Ed 1316 (1038). Thereupon 
both plaintiff and intervener amend- 
ed their complaints to add thereto 
allegations designed to meet the pro- 
cedural requirements of the Norris 
.Act The defendant tlieii moved to 
dismiss the amended complaints, and 
the motion was granted, the court 
now holding that a controveraj? ev- 
isted which was a lalmr dispute under 
the Norris Act, and that the com- 
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is a decision holding that even before certification htt in- 
junction will issue to restrain picketing under such cireoiB- 
stances, where a certification proceeding is pending before 
the Board." Complication is aggravated by the existence 
of a collective bargaining agreement entered into between 
an employer and a union which, at the time of execution of 
the coatract, represented the majority of the employees in 
an appropriate bargaining unit. Change of affiliation to a 
competing union thereafter creates a new bargaining agent 
dissatisfied with the terms of the bargain entered into by 
the contracting union. Injunctive relief against picketing 
has been granted to the employer upon the theory that no 
“labor dispute” was involved.** 

plaint was defective because not con- clierked off on behalf of the union, 
taininf; an allegation that every rea- Oonnully Garment Company, 20 
sonable effort was made to settle the KUtB No 24 (1B40). 
dispute 23 F Supp 911S (DC \VD Mo 35. I'liion Premier Pood Stores v. 
WD 1938). Cpon appeal to the Cir- Retail Food Clerks, 08 F(2d) 821 
ciiit Court of Appeals, the liolding of (CCA 3, 1938). Contra- Cupptea v. 
the district court was reversed ‘‘since Amcncan Federation of I.ab<ir, 20 P 
it clearly appears from tlie facts Siipp 894 (IX; ED Mo ED 1937). 

pleaded that any effort on their part 86. M. 4 M. Woodworking Co i 

to settle the dispnte would have vio- Plywood 4 Vem>er Workers Union, 
lated the duty which they owed to 23 F Supp U. (DCD Or 1038). (Actual 
their employees under the terms of Usuanee of the injunction was with- 
the National Labor Relations Act held pending amendment of the com 
and under their contract with their plaint). United Electric Coal Corn- 
employees and would have been use- (lanies v Riee, 80 F(2d) 1 {CCA 7, 
less and unreasonable" 99 F(2d) 1933), cert. den. 207 US 714, 60 S Ct 

309 (OCA 8, 1938), cert, deo 305 .590, 80 L Ed 1000 (1030). c/f Lauf 

US 662, 69 S Ct 304, 83 L Ed 430 v. Shinner. 30.1 US 323, 68 R Ct 678. 
(1939). 82 L Ed 872 (1938). It is to be 

Sequel: Oa March 0, 1940. the noted that all the cases which have 

National Labor Seiations Board « arisen under the Norris Art in the 
handed down its decision holding the connection with the National Labor 
Donnoily Garment Workers Union to Relations Act discussed In the text, 
be a company dominated labor or- have involved competing unions 
ganization in riolation of Section claiming membersbip within the em- 
8(2) of the National lAbor Rela- ployer’s plant. The analogue to the 
tiom Act. The Board aocordingiy Stillwell Case (Stillwell Theatre Co. 
directed the Doimolly Garment Com- v. Kaplan, supra) which involved an 
psmy, respondeiri. to withdraw all outside union, has yet to come before 
recognition front the union, to die- the federal court (But see lauif v. 
establish the same, and also to reim- Shinner, 303 US 323, 68 S Ct 678. 82 
bom cmployeea for the does h Ed 872 (1938]). It would seem 
41 « 
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court holdings in connection with the meaning 
of til© words "labor dispute” under the Norris Act are, as 
wUl hereafter more fully be stated and explained,^ based 
Upon somewhat different legal reasoning from holdings re- 
lated to comparable state laws. The Norris Act has a differ- 
ent constitutional source from protoype State Anti-Injunc- 
tion legislation. Indeed, the Norris Act is said to be a vir- 
tual deprivation of federal court jurisdiction over labor dis- 
putes, regardless of the background of such disputes, where 
no fraud or violence exists.** State courts, however, have 
generally so interpreled state anti-injunction statutes as 
not to deprive judicial jurisdiction over substantive labor 
law, with the result that state court holdings interpreting 
the word.s “labor dispute” reflect insistence by such state 
coui't,s upon testing, in the light of public policy, the lawful- 
ness of purpose in connection with the given form of labor 
activity, and otherwise controlling the activity. In two 
main state court cases the question was raised whether 
jjicketing by an outside or an inside minority union is legal 
where the em)doyer has theretofore entered into a collec- 
tive bargaining agreement with the proper bargaining 
agency of his employees after that agency has been certi- 
fied by the National or State Labor Relations Board. In 
Stalban v. Friedman,** the lower court held, in accordance 
with the reasoning heretofore stated, that picketing by an 
outside union wa.s illegal where the employer had thereto- 
fore contracted with the proper bargaining agency of his 
employees pursuant to certification by the State Labor Re- 
lations Board. The Appellate Division, First Department, 


that tbe position of the outside union 
tthuuld be no worse and perhnps a 
little better than that of the eoni- 
Itetijif inside union, unless the bar- 
gaining; unit proposed br the outside 
union is the same as that of the 
union loufctit to be replaced. Uut in 
thia connertlon muat be considered 
the general and apparently inrreae- 
Ing hostility of the law to picketing 
In the almcnre of a atrike. Sec supra, 
section 117. 


See, for a di'oiission of the effect 
of existing contracts upon the right 
to certification by the Xalionol I.abor 
Relations Board, infra, section 335 
37. Sec infra, section 438 
33. i^ce New Negro Alliance T. 
Sanitary Grocery Company, 303 US 
.Vi2. 58 S Ct 702. 82 L Kd 1012 
(1038); I.auf v. .Shiniicr, 303 US .323, 
58 S Ct 678, 82 L Ed 872 (1938). 

83. 178 Misc 106, 11 NYS(2dl 343 
(1939). 
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however, reversed," holding that the picketing under the 
circumstances constituted a “labor dispute” under the State 
Anti-Injunction Law. “The question is not affected by the 
fact, if it he a fact”, said the court, “that the State Labor 
Relations Board has held that the union, whose members 
are now employed by the plaintiff, is the proper agency for 
collective bargaining.”" 

A contrary holding is contained in the decision of a Wash- 
ington court in Bloedel Donovan Lumber Mills v. Interna- 
tional Wood Workers of America." In that case it ap- 
peared that the defendant union had lost to an A. F. L. 
union an election held by the National Labor Relations 
Board to determine the proper bargaining agency of the 
plaintiff’s employees. Thereupon, the plaintiff entered in- 
to a closed shop agreement with the A. F. L. union The 
defendant commenced to picket. It was contended that 
picketing under such circumstance.s was illegal in spile of 
the State Anti-Injunction Law, and the court so held, saying 
as follows: “Certainly, if there i.s to be economic peace 
and orderly adjustment of the question who, as betweim 
two contesting unions, shall ho the exclusive bargaining 
agency of employees, such unions, as well as the employer, 
should be bound by the certificate made by the National La- 

40 259 AD 620, 19 NTS(2d) 978 mn opinion in thp cane it m pvitlrnt 
(1940) from tlip rreord on ap|H>al tlmt 

41. See also Fairbanka Cube Steak only ifUcHtion liefnrp tlie cniirt waa 
House, Inc v. Viera, 269 AD 804, 19 that as to ahctlier or not there was 
IfYS(2d) 776 (19401. In ibis case a ‘labor dispute' in the case.” Hoo- 
“an examination of the record on ap- ley, J., in Brook-Maid Food Comps- 
peal discloses that the plaintiff, a res- ny, Inc , v Cnidherp, 104 XYI.T 6 
taurant owner, soupht to enjoin the (Sp T. Part 1, Kinps Co, 1940) In 
defendant union from picketing its the Brook-Maid Food Company Case, 
premises There were no members it was held that where an employer, 
of the defendant union who were era- under contract with a labor union, 
ployees of plaintiff Despite the enters into sn agreement with his 
fact that the New York State Ijiiior employees upon their withdrawing 
Relations Board bad certified that from the labor union on termination 
another union was the exclusive bar- of the contract, he may not enjoin 
gaining representative for the plain- picketing carried on by the labor 
tifTs employees, the eotirt denieii the union. 

motion. While neither the court be- 42. 104 Waah Dec 80, — P(2d) — 
low nor the Appeltata Division wrote <1840). 
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bor Belations Board, which has, in a case such as here pre- 
sented, been given by Congress the exclusive initial juris- 
diction to make that determination. Also, such contesting 
unions and their members, as well as the employer, should 
be bound by agreements made and entered into in good 
faith, as was the working agreement of April 17th and the 
proposal of October 2, under and pursuant to the provi- 
sions of the Wagner Act.” 

In accord with the Washington case is a Ponn.sylvania 
case, Pando v. Bartenders’ International Alliance,*® where 
it appeared that an A. P. L. union picketed an employer 
w'ho had theretofore entered into a contract with a C. I. O. 
union to which all of his employees belonged.** 


Section 133. Jurisdictional Picketing under the Sherman 
Act. 

The view has been taken by Assistant Attorney Gen- 
eral Thurman Arnold that jurisdictional labor activity is 
an unreasonable activity, and hence, if restraining inter- 
state commerce, subject to criminal prosecution under the 
Slicrman Anti-Tru.st Act,** but it has been held by a Unit- 
ed Stales district court that jurisdictional striking, picket- 
ing and boycotting carried on in connection therewith, are 
legitimate labor activities, not punishable, therefore, under 
the Sherman Act.** It is clear that the Norris Act*’ simply 


43. 2 CCH I.ab Cat) 350 (Penna 
1940). 

44. See Pennaylrania {.awg nf 19.39, 
Act 10.1, amending the .4nti-Injuoc- 
tion Act 80 as to provide, among oth- 
er tliiiif^, that the Act Blmll iic in- 
applicable to any cane invnlvin)i the 
breach of a contract arrived at be- 
tween an employer and the repre- 
aentative* of hi* employee*. de*ig- 
nated or arlected by the employee* a* 
their bargaining repreaentative pur- 
suant to the State or National T,a- 
bor Relationa Acta, unless the com- 
plaining person has committr'd an un- 
fair labor practice in violation of the 
said Acts or violated any of tba 
terms of the agreement. 

[1 Teller]— 2T 


4B See infra, section 422 Federal 
indictments under the Sherman Art 
were returned within a short period 
during the year 1939 against the 
Teamsters Union, an American Fed- 
eration of Labor alTlIiatr, as a result 
of a jiirisdictinnal dispute on a gov- 
emnient constrnction job in Wash- 
ington, D C.: against the Interna- 
tional IVesident of the Carpenters’ 
Union and other officers in St. Louis, 
against officers of the Claxiers’ Union 
in Cleveland. New York Times, De- 
cember 3d, 1939, p 1. 

4®. United States v. Hutcheson, 32 
F Supp 800 (DC ED Mo 1940). 

47. 47 SUt 71 (1032), 20 USCA 
aectiona 101-115. 
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withdraws, subject to its terms, the labor injunction f Mm 
the field of labor relations law, leaving other federal legis- 
lation unimpaired.** It cannot be gainsaid, however, that 
the liberalization of federal labor law evidenced by the Nor- 
ris Act *• and the National Labor Relations Act " has been 
reflected in holdings more favorable to labor under the 
Sherman Act.** A separate chapter is accorded to the pres- 
ent relationship to each other of the various federal stat- 
utes governing labor unions and labor activities.** 


Section 134. Picketing in Non-Labor Disputes. 

The widespread employment of the picket in connection 
with labor disputes, and the increasing success of its exer- 
cise, have induced its spread to unaccustomed fields. There 
have consequently arisen within recent years a class of 
cases involving picketing in protest against matters outside 
the realm of what is generally understood as constituting 
labor disputes. Foreign embassies have been picketed by 
American groups opposed to policies undertaken in tlie 
foreign country. Con.sumer groups have been known to 
picket in protest against the high cost of living. Tenants 
too have taken to the picket as a means of complaint 
against high rents or unsanitary living conditions. Com- 
petitors have utilized the picket to enforce rules of competi- 
tion. Indeed, the daily press is filled with ever extending 
in.stances which bear witness to the fact that the picket has 
become a popular means of redress by one group alleged 
aggrieved, against the claimed aggriever.** 


48. Sre Inlrft. Mctions 420-422. 
C/t L'nited St«tc« T Hatohe«Ofl. 32 
F Sujip BOO roc ED Mo 1040). 

49. 47 SUt 71 <m2), 2S L'SCA 
■ectioDK 101-115. 

SO 49 SUt 449 (1935). 29 VSCA 
necttoiM 151-lSft. 

51. .S«e in^ MStion 422, 

92. Infn, «lu^pt«r nineteen, eee- 
tione 

52. The mrMnt fnetonl iwttorna 

niMtMte tiw emploj- 

4|P«’ 


meat of tbe non-lnbor picket: (1> 
Xicarasuan univereity etudenta are 
reported to have picketed German 
atorea in proteet against a Berlin 
order to a German citiien residing In 
Nicaragua, not to marry hia non- 
Aryan «ancee. N. Y. World Tele- 
gram, July Stb, 1939; (2) “Deelariiq; 
that be would not tolerate ‘the pick- 
eting at God,’ Mayor I^aGuardla di- 
rected Police Commissioner Valentiaa 
yesterday to bar tbe pieketing of 
If Teller] 
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TSmi Vords “non-labor disputes” are used in this connec- 
mean any dispute between two people or groups of 
people whose relationship to each other are not those of em- 
ployer and employee, the term “labor dispute” being re- 
served to comprehend a quarrel between employer and em- 
ployee over the terms and conditions of employment.** It 
is not meant here to use the term “labor dispute” as that 
term is employed in the interpretation of the Norris Anti- 
Injunction Act or prototype state statutes. Nor is it pro- 
posed here to draw any distinction between manual labor 
and employment involving personality factors. Cases 
which draw such a distinction with the view thereby of 
denying to the latter class of employees the benefits of 
labor law** are assumed to be unsound. 


places of wnrafaip and church rectoriea 
of every faith," it appearing "that a 
place of worahip and rectory were 
threatened to be picketed for the 
reaaon that one of the clergymen en- 
tertained idea* different from those 
of an organization active at this time 
in propaganda.” N. Y. Times, Oc- 
tober ISth, in39, p. 1; (3) "Dublin. 
.August 0th, 19.39 — Fourteen persona 
deported from England a« suspected 
members of the outlawed Irish Re- 
publican Army today picketed the 
Dublin Horse Show when President 
Douglas Tyde arrived. Placards car- 
ried by the pickets aaked ‘what are 
yon doing to help Ireland's fight for 
freedom r" N. Y. World Telegram, 
August 9th, 19,19 j (4) "More than 
SM> high school students picketed 
the oHiees of the H.M T. at Flsthiish 
Avenue Extension and De Kalb Ave- 
nue, Brooklyn, for two hours this 
morning, gs « proteat against the 
transit line’s attempt to drive private 
school busses from the streets.” 
New York World Telegram, January 
1.1th, 1940, p. 1. 

M. See Ulrara v. Local 362. 122 SJ 
Eq 464, 194 A 263 (1937). The rcla- 
tionahip belwoen the partlaa waa that 


of joint venture or lease on shares. 
Picketing was consequently enjoined 
because the relationship, not being 
that of employer-employee, was with- 
out the ambit of the privileges af- 
forded in labor disputes eases. 

#S. See R. A. Freed St Co. Inc v. 
Doe, 154 Misc 644, 278 NYS 68 
(19.15), where salespeople were en- 
joined from picketing to induce sig- 
nature of a closed shop agreement 
because the "personal equation" of 
their employment placed them beyond 
the pale of the lienefits accorded la- 
bor unions C^f Krip Holding Cor- 
poration V. Canavsn, 159 Alisc 3, 288 
NYS 488 (1936) where the court, re- 
fusing to recognize any such distinc- 
tion, relied upon the State Anti-In- 
junction Act in holding that skilled 
musicians were permitted to picket, 
as against the contention that they 
were not laborer*. See also Metro- 
politan Life Ins. Co. v. N. ¥. State 
I^bor Relations Board, 280 NY’ 194, 
20 NE(2d) .190 (1939) where the 
State I.Abor Relations Act was held 
applicable to “white collar workers”; 
Wise Shoe Co. v, Lowenthal, 266 NY 
204, 194 K£ 749 (1935) where sales- 
people were permitted to picket 
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Court decisions upholding the legality of picketing in 
non-labor disputes are no longer negligible in number. In 
Julie Baking Companj'^ v. Graymond,** an application for 
an injunction was made to enjoin consumers from picketing 
in protest against alleged extortionate prices demanded for 
necessaries. The application was denied. In Bernstein v. 
Retail Cleaners & Dyers Association,*’ the owner of one re- 
tail cleaning and dyeing establishment was permitted to 
picket the premises of another who had reduced his prices 
in violation of the provisions contained in the Cleaners’ 
Code of Fair Competition. Barnes Arno Building Corpora- 
tion V. Hoffman** is a case where an injunction was refused 
which sought to restrain tenants from picketing in aid of a 
rent dispute. Picketing has likewise been permitted by a 
theatre owner in protest against the practices of a .scalper,** 
and by a food stores as.sociation to induce food store own- 
ers to adopt a general policy of closing stores earlier on 
certain days,*® or entirely on Sunday.** 


f¥»c«funy to secure uninnizAtion: 
Edelstein e. Gilmore, 35 F(2d) 723 
iCCA 2, cert, denied, 280 I'S 

«or, 50 S Ct 163, 74 L Ed fl-IO (19.10), 
where theatrical artiata were permit- 
ted to utilize the weapons of labor 
aetieity to aecnre a cinaed ahop con- 
tract. 

56. 1S2 MUc 846, 274 NY8 250 
(19.14). In Kitty Kelly Shoe Cor- 
poration r. United Retail Employees. 
126 XJ Eq 2.W, 5 A(2d) 682 (1939) 
a consumers' lesipie was enjoined 
from picketing the premises of an 
employer and advertising the employ- 
er’s nnfsirnesa to union labor where 
the union had prior thereto been en- 
joined from similar picketing. 

67. 31 <» XP(XS) 433 (19341. 
But picketing by a labor union to 
accomplish the same purpose was 
held illegal in Markowitz v. Ketait 
Dry Cleaners Union, 3 Oh Op 366 
<1935). 

H. XTU March 6th. 1933. p. 1326. 
Contra; 1637 Folton Aea Corp. v. 

iOtfVin 


Fox. XYU), April 24th, 193.1. p 2445. 

S8. Cohen v. Martin Berk, XVl-f 
October 2.1rd, 1934, p. 14(l7. .See also 
Kobbina v AItenl>erg, X\ LI S'oe. 9. 
1933 (Sup Ct XV Co P 1690). 

60. Individual Retail .Store Owners 
Association v, Penn Treaty Food 
Stores Ass'n, 3,1 Pa D A C 100 (1038). 

61. In re Lyons, 27 Cal .Ipp 293, 
81 Pt2d) 100 (1938): Evans v. Re- 
tail Clerks U. — (Ct Coro Pis 
FairHeld Co 1940), .See Rosman v. 
United Strictly Kosher Butchers, 163 
Miac 311, 298 X VS 343 (1937) where 
a Kosher Butchers Association was 
permitted to inform the public 
through the medium of the picket 
that the proprietor was selling 
kosher poultry and advertising 
the same, as a means of de- 
Inding nnwary purchasers into the 
belief that the meat sold by him was 
koaher as welt. Confra; Bemsteia 
▼. United Strictly Kosher Biitthers, 
KYU, Feb 9, 1949, p. 646. In Birn- 
baum V. Margoaian, XYU, Har^ 
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Opposed to the above decisions, however, are a goodly 
group of respectable authorities. In People v. Kopazak," 
the New York Court of Appeals afiQrmed a lower court hold- 
ing punishing for disorderly conduct, pickets who had pro- 
tested fire-trap conditions in the building in which they 
lived. Their remedy, said the court, was to file complaints 
with the x)roper municipal department. In Sea Gate Ass’n 
V. Sea Gate Tenants As.s’n,“ the defendants were enjoined 
from picketing in eomjdaint against what was considered 
an c.vorbitant charge for using a private beach, while in 
Moneo v. Palmer,** and Joseph Victori and Co., Inc. v. 
Palmer,** picketing by patriotic Spaniards of a grocery 
store to coerce the proprietor thereof to cease selling goods 
originating in i-ebel Spain was held enjoinable. In Green v. 
Samiielson,** alike with Beck Shoe Corporation v. John- 
son,*’ negroes were prohibited from picketing emploj''ers 
who, though obtaining a substantial part of their business 
from negroes, refu.sod to employ negro help. In the Sam- 
uelson case, the court said that the pickets or members of 


6th. 1933. p. 1323, the perniUaibility 
of pii'ketinf; was limited to tenants 
only, an injunct mn heinp (franted as 
to any pickets not tenants 

69. 1.53 Mine 1S7, 274 NYS 020 
(in34>, aird, 266 NY 66.5, 19.5 NE 
262 (193,5). See also iiejrative opin- 
ion by the New \orfc City corpora 
tlon counsel, in answer to a question 
by the Police Commissioner ns to 
whether rent strikes or piekoting 
therewith is lepal “The ripht to 
strike and to peaecftilly picket in 
pursiiiinee thereof is oonflned solely 
to labor diaputea arising between an 
employer of labor nnd lii-s einjiloyees.’' 
Opinion of the Corporation Counsel, 
New Y'ork City, Police Department. 
City of New York, Circular No 17. 
March lat, 1033. Weinberj! v Uara- 
ky, NYS Ct Bi Co, 2.564-19,32 la also 
in point. 

es. 106 Mine 749, 6 NYS(9d) 387 
(1938). 


64. NY'Ll Dec 20th, IS.IB, per Mc- 
Cook. .1 

6S NYU .January 21st, 1939, per 
Rosen man, .1 

86. 168 \ld 421, 178 A 109, 99 
Al.K ->28 (IW.t.i) 

67. 133 Misc 363, 274 NY.S 946 
(1934) .5cToril Parksliire Ridee 
•Yuiiis, Inc. T. Miller. Oet 23, 

1937. p 1313, Stevens v. W Philn 
Youth Civil Ivenjnie. 34 Pa D A C 612 
(1939). Contra Anora Amiis Corp. 
▼. Doe, 171 Misc 279, 12 NYS(2d) 
400 (1939). In People v. Biisket 
Buyers Association of Greater New 
Y'ork, Inc 26.5 AD 603. 8 NY.S(2d) 
511 (1938) an association of entrep- 
reneur brisket buyers was restrained 
beennse not a labor union, from (1) 
price fij.inj;, (2) picketing manufac- 
turers and (3) boycotting or intimi- 
dating inaiiufaetiirers to buy only 
from members of the aaaociatlon 

421 



§ 134 Labob Disputes abu Collective Babqaibu^ 

their race had the right to refuse to patronize the mer- 
chants complained of, and to act in concert in so dout?> 
They could go further, the court indicated, and hold pub- 
lic meetings or even solicit both personally or by prop- 
aganda, those who were their customers. But the right to 
picket stood on a different understanding, and with this 
last proposition the New York Court in the Beck case 
agreed. 

The holdings in the Beck and Samnelson cases have been 
questioned by the United States Supreme Court in the case 
of New Negro Alliance v. Sanitary Grocery Company, •• 
where it was held that the picketing by an association of 
colored persons of a retail grocery store for the purpose of 
inducing the owner thereof to employ negro clerks con- 
stituted a “labor dispute” within the purview of the Norris 
Act, so as to preclude tho issuance of an injunction. The 
court noted that the term “labor dispute” as employed in 
the Act included, among its several definitions “any con- 
troversy concerning terms or conditions of employment 
. . . regardless of whether or not the disputants stand in 
the proximate relation of employer and employee.” Hence, 
reasoned the court, race picketing related to conditions of 
employment might properly be classified as a labor dispute : 
“The desire for fair and equitable conditions of employ- 
ment on the part of persons of any race, color or persua- 
sion, and the removal of discriminations against them by 
reason of their race or religious beliefs is quite as impor- 
tant to those concerned as fairness and equity in terms and 
conditions of employment can be to trade or craft unions 
or any form of labor organization or association.” 

The New Negro Alliance case is no authority for the 
proposition that picketing is as permissible in non-labor 
disputes as in labor disputes by force of the Norris Act. 
The case insists, to the contrary, that permissible picket- 
ing must have reference to the labor contract and to the 
terms and conditions of employment thereunder, as a condi* 
tion to invoking the Act. The novelty of the decision arises 

SB. 303 ua 5SS, W 8 Ct 70S, SS 1# Sd )01S (1938). 

mt 
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holding that race, color or creed discrimination 
jaati£es the picket, where such discrimination relates to 
the^ labor contract. “There is no justification in the ap- 
parent purpose or the express terms of the Act,” said the 
court, “for limiting its definition of labor disputes and cases 
arising therefrom by excluding those which arise with re- 
spect to discrimination in terms and conditions of employ- 
ment based upon difference of race or color.” 


Section 135. Picketing and the Right to Free Speech — 
Emergence of the Identification. 

A more far reaching import relating to the allowable 
ambit of picketing than that contained in the New Negro 
Alliance case is to be found in the case of Senn v. Tile 
Layers Protective Union,** where the highest court of the 
land indicated that peaceful picketing is an activity which 
is protected by the constitutional guarantee of free speech.” 
In the Senn case, the court passed upon the constitu- 
tionality of the Wisconsin Labor Code, insofar as the 
same purported to sanction picketing of a tile layer’s 
premises for the purpose of inducing him to sign a union 
contract, under the terms of which he would be pre- 
vented any longer from participating personally in the 
manual labor of the business. The code was assailed 
mainly as violative of the 14th amendment to the Federal 
Constitution, in that it permitted the exercise of labor ac- 
tivity designed to prevent Senn from asserting with his 
own hands the right to work. Senn’s contention was over- 
ruled. “There is nothing in the Federal Constitution,” 


69 . 301 rs 408, S7 S Ct 857. 81 
L Ed 1220 (1037). 

70 . Bee also Schuster v. IntT .Assn 
293 HI App 177, 12 NK(2d) 60 
(1038) ; Stillwell Theatre. Inc. ▼. 
KapUa, 259 KY 400. 182 N£ 03, 84 
ALR 0 (1032), rehearing; denied, 260 
NY 563, 184 NE 93. 84 ALR 12 
(1932), cert, den 288 I’S 006, S3 S 
Ot 397, 77 L Ed 981 (1933). Occa- 
sional dicta bji courts in days past 
identified picketing with the right of 


free speech, but the life of the law 
proceeded apparently in disregard of 
snrb identiliration. See, fur example, 
W’ood V. Tuohey, 114 Mise IS.*;, 221 
NY,8 95 (1921) where tlic court, com- 
menting u|)un a court holding to the 
effect that peaceful picketing is legal, 
said. "This is sound. It is just. 
It is the law. It must forever re- 
main the law until liberty of speech 
ceases to be a human right.” 
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said the Court, per Brandeis, J., “which forbids onions 
from competing with non-union concerns for customers by 
means of picketing as freely as one merchant competes with 
another by means of advertisements in the press, by cir- 
culars or by his window display. . . , Clearly the means 
which the Statute authorizes — picketing and publicity — are 
not prohibited by the Fourteenth Amendment. Members 
of a union might, without special statutory authorization 
by a state, make known the facts of a labor dispute, for 
freedom of speech is guaranteed by the Federal Constitu- 
tion." Thus was the right to picket covered with the pro- 
tective comfort of constitutional benediction by the same 
court and by the same judge, moreover, who only a little 
more than a decade before had categorically answered a 
similar contention advanced in behalf of the strike with 
the statement: “Neither the common law nor the four- 
teenth amendment confers the absolute right to strike.”''* 
Identification in the Senn ease of the right to picket w’ith 
the constitutional guarantee of free speech was dicta, to be 
sure. The Senn case decided merely that the Wisconsin 
Labor Code violated no constitutional right, though con- 
strued by the Wisconsin high court to permit picketing of 
one who operates a bnsines.s alone without the aid of work- 
ers. In fact, the Wisconsin high court in the Senn case” had 
not identified picketing with the right of free speech. It said 
rather, that “courts, though differing as to the allowable 
scope, pretty generally agree that picketing is a legitimate 
means of economic coercion, if it is confined to persuasion 
and is free of molestation or threat of physical injury or 
annoyance” (italics supplied). But like much of dicta, it 

71. DoFch}' V. Kbiuri, 273 US 300, combstanta to push tbrir Btru|y;)« 
47 8 Ct 86, 71 L Ed 248 (1026). Se« to tha liroita of justificatiun of aalf- 
alao the cloaing paragrapli of tha dia- iotareat, 1 do not wijih to be under- 
aenting opinion of Mr. Juatiee Bran- atood at attariiing any conatitutional 
daia >n Ouplcx Printing Preaa Co. a. or moral aanrtlon to that ngtit. All 
Deering, S.‘i4 US 443, 448, 41 S Ct righta are derired from the purpoaea 
172, 6S L Ed 340, 16 ALR 190 (19211 : ef the aoriety in which they exist ; 
"Beeauae 1 have come to the cnnclu- above all right riaes duty to the com- 
eion that both the common law of a monity.” 

aUte and a aUtute of the United 70. 222 Wia 383. 208 NW 270, 278 
Statea declare the right of indtiatrial {1986). 
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is instinct with mischief. Cases identifying the right to 
picket with the constitutional right to free speech are rapid- 
ly finding their way into the law books.’® In People v. Rib- 
inovich,” a conviction for picketing on a public boardwalk 
without securing a permit from the Department of Parks 
was reversed on appeal, because the defendants exercised 
a right to picket with which the Department of Parks could 
not interfere : “Peaceful picketing is a fundamental human 
right, as important as the right of free speech and assembly 
. . . the exercise of that right cannot be made dependent 
upon the favor of any individual or board.”” In recent 
Colorado and Nevada cases’* anti-picketing enactments 


73. Closely allied are eases holding 
that the bnnncntiK of pickets are 
merely the expressions of opinion 
Xnnn v Raimist, 2.').') \Y .107, 174 
\r OflO, 7.1 AI,R (160 (1031), Still- 
well Theatre v Kaplan. 2.)9 XY 40.^, 
183 XF. 6.3, 84 ALR 6 (19.32). rehenr- 
ing denied 260 XY 563, 184 XE 93, 
84 AI.R 12 (1932) oiTt den 288 f.S 
606, .33 S Ct 307. 77 L Ed OKI il933) 
But sec H B Rosenthal Fttlinifer 
Co. V Schloshorjt, X\L.l Octolier 18 
1033, p 13.30, where pieketa who ban- 
nered an employer ae beinu “unfair to 
the X I.R.A " were enjoined becauae 
the employer, not haiinp been adjudi- 
cated a \iolntor in the manner pro- 
vided for in the machinery set up by 
the X T R.A., could rot be falsely rep- 
resented as a violator to the public 
That the law has not taken the “ex- 
pression of opinion" theory of pick- 
etinj: very seriously is further evi- 
denced by the readiness (the jteneral 
rule ncninat the issuance of re- 
straints against libel notwithstand- 
ing) with which false statements 
made by pickets is made the siihjert 
of injunctive relief. See Martineaii 
V. Foley, 231 Mass 230, 120 XK 445, 
1 AIjR 114.3 (1918); Wiliior v. Bless, 
243 NY 844, 164 NE 898 (1926); 
State V. Christie, 97 Vt 461, 123 A 
849, 34 AlJt 873 (1924). 


74 171 .Misc 569, 13 XYS(2d) 135 
(1039) See also .lulie Baking Co. v. 
Grajmond, 152 ifisc 846, 274 XV.S 
250 (1D34) where the court, refusing 
to grant an injunction in restraint of 
consumer picketing, said the follow- 
ing "ITie right of an individual or 
group of individuals to protest in a 
peaceable miiniier against injustice or 
oppression, actual or merely fancied, 
is one to be cherished and not to be 
proscribed m any well ordered so- 
ciety. It is an essential prerogatiie 
of free men living under democratic 
institutions “ 

75. "If the right to peaceful pick- 
eting were to be abrogated or limited, 
a constitutional amendment to that 
effect would be required Bayes. 
C J , concurring in I*eople r Ribino- 
vieh 171 Misc 669, 13 XYS(2d) 1.35 
(1939). 

78. People v. Hams, 91 P(2d) 989 
(Colo 1939) . City of Reno v. Second 
Judicial District, 95 P(2dl 994, 125 
AI.R 948 (Xev 1939) In the fol- 
lowing cases, however, miinicipiil or- 
dinances or statutes in restraint of 
picketing survived attack as uncon- 
stitutional because liolntive of the 
guarantee of free speech- In re Wil- 
liams, 1.38 Cal 550, 111 P 1035 
(1910): Ex parte Stout, 82 Tex Cr 
App 183. 198 SW 967 (1917); Adame 
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were declared unconstitutional because impairing the con- 
stitutional guarantee of free speech, while in California 
it has been judicially stated that “in this state the right to 
peacefully picket rests upon the constitutional guarantee 
of the right of free speech.” ” 

Section 136. Picketing and the Right to Free Speech — 
Unwisdom of the Identification. 

There is reason to pause before according to the picket 
a carte blanche source of authorization which would extend 
its exercise to all manners of social, religious and political 
circumstances. The wisdom of any rule purporting to 
identify the act of picketing with the assertion of the right 
to free speech is not at all free from doubt. Involved 
is a dangerous e.xtension of the notion of self-help in the 
law of torts, without compensating .Mioial benefit,’* No 
issue is taken with the New Negro Alliance case, for while 
it is probably true that the Court went far afield in inter- 
preting the Norris Act to include an aspect of the Negro 
question within the definition of tlie term “labor dispute,” ” 
there ought to be no substantial objection to the use of 
picketing, under such circumstances, where its quarrel 

T. Walla Walla 2 LRR 18T (Wash (2d) 293, 81 P(2d) 190 (1938) In 
S Ct 1938) , Hardie Tynes Mfp. Co Pattci-noii v. .loiirneymtn Barb«r* In- 
T, Cruse, 189 Ala 6fi, 00 S fir.7 (1914) teniational Union. 5 LRR 20 (Cal 
(but in Thornhill v. Alabama, 310 1939) it W8« atated that lejsialalton 

US 88, (HI S Ct 730, 84 L Ed 1093 purportfnR to take away the right 
[1940] the etatute under which the to engaRe In peaeofvil pielceting would 
Hardie lynes Mfp Co case waa de- be unconstitutional as impairinp the 
cided was held nnconstitiitinnal a* ripbt to free speech 
a deprivation of free speech. See 78, Sec Wolff, Ricketinp by Busi- 
infra, section 138)-, Thomas v. City neaa Competitors (10.39), 87 U of Pa 
of Indianapolis, 105 Ind 440. 145 L Her 280, For the view that peace- 
JTE S50 (1924) (but the Thomas case ful pickeliiip is or uiipht to be iden- 
has been repudiated by a later case, tided with the constitutional rinht to 
Local 26 V. Kokomo, 211 Ind 72, 6 free speech see Feinberp, Picketing, 
NE(2d) 024, 108 ALR 1111 (19.37) Free Speech and “(Abor Disputes" 
upon the ground that the ordinance (1040), 17 KYULQ Rev 385; Peter- 
waa in conllict with the 1933 State son, The Right to Picket in Light of 
Anti-Injunction Act). See supra, Anti-Injunction Statutes (1040), £8 
•action 38, for a more extendbd dia- Cal L Rev 353. 

•uaaion of the auhjeet. 79. See note, 5 Uai of Ohl L Rea 

77- fix parte Ljrom, 27 Cal App t$a (US7). 
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relate to the terms and conditions of employment. Ag- 
gravating circumstances surrounding the Negro’s search 
for work reflect the proximate connection between the 
Negro’s demands and the labor contract. The Negro is 
too often expressly and more often impliedly excluded from 
union membership.** Insecure, dispossessed, intensely ex- 
ploited, the American negro worker clings to the crag.s of 
life in the face of overwlielming countervailing forces. 
Abolition of slavery has not meant emancipation of the 
negro. Willis v. Restaurant Employees** further illus- 
trates the point. There a labor union picketed the owner 
of a restaurant who refused to discharge a non-union colored 
employee, it appearing, moreover, that the picketing union 
had theretofore rejected the same Negro’s offers to join 
the union because of the color of his skin. Within the 
framework of the labor contract, therefore, and as limited 
by the subject matter of employment conditions, race, color 
and creed ought to bo accorded the privilege of picketing 
upon the reasonable assumption that its benefit to the in- 

80. Sporo and HatrU. The Black al Lala'r Relation^ L’niun F.n- 

Wfirker (1031), .IS ct »cq A more velojie Company, 10 XLEB 1147 
recent study of the problem le Horaee (lOSOI . .\tnerit'iin Tobacco Company, 
Tl Clayton and Ceorce R. Mitchell. 9 NT RB .>7!) (1!>38); Interstate 

lUack Worker* and the Ney» I nion* Cranite Corporation 11 NLRB 104fl 
(1030) yshere the authors act ft>rth (193!() In the last cited case, the 
the separatist proposal of an Inde Board thus adierted to the union's 
pendent Negro trade union mombers’ request that Negroes be excluded 
federation Such a federation, it is from the lairgaininp unit otlierwiae 
submitted, yrould project upon the coin[iosed of white employees- “The 
trade union movement another source I’nion contend* that only the white 
of dual unionism, internal labor emplovees in the categories listed in 
strife, and raee antagonism Propa the complaint constitute the appro- 
ganda aimed at inclusion of the priate bargaining unit Although the 
Negro into the labor unions would Union does not admit Negroes to 
seem to be the better course. mcroliership it has presented no ar- 

The National Ijibor Relations girment that would support their ex- 
Board hat adopted the rule that elusion from the appropriate unit 
race distinctlone are not and may Fiirtherniore, no evidence is found iii 
not be considered factors in de- the record of any differentiation in 
tormining whether given employees function which would constitute a 
should or should not be lucluded basis for such exoldtldn. According 
within the appropriate bargaining ly. we find that no imeh limitation 
unit estahliahed for purposes of col- upon the unit would h*, justified ” 
lective bargaining under the Nation- 81. 20 Oh NP(NSy (1927) 
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dividuals involved is worth more than its cost to society. 

Beyond the sphere of the labor controvc-rsy, it is sub- 
mitted that the practice of picketing ought not to extend. 
The limitation here proposed does not proceed upon the 
historical circumstance that picketing has become asso- 
ciated with labor disputes, but rather because, rid of its 
guideposts, picketing bids fair to become a social menace 
instead of a de.sirable aid to the achievement of new rights 
by those economically disadvantaged through existing law. 
It is undoubtedly true that the destiny of the right to picket 
is intimately interwoven with democratic institutions. The 
problem, however, is a further one, involving competing 
frames of reference in a democratic society. Shall the 
right to picket claim its source in the idea of free sp<*ech 
or .shall it rather be obliged, as a prima fade tort, to jus- 
tify its exereiset Because picketing involves not only the 
exercise of free speech but something more, it is contended 
here that the latter frame of reference is the j)rcferuhle 
one. The right to strike can at least colorahly con- 
tend for absolute admission into the realm of the law- 
ful, upon the theory that mere combination may not 
constitute criminal or tortious, an act which each member 
of the combination is free to do “ Even the propaganda 
type of non-coereivo ])rimary boycott can plansi))ly claim 
the paternity of absolute categories since invoivinc:, as in 
the case of free speech, impact of the idea. Not so the right 
to picket, which transcends the ordinary publicity mechan- 
ism. The marching to and fro before the premises of the 
person picketed, banner in hand of the marcher, involves 
the practice of picketing in a distinction which invokes the 
category of tort. To say, as did the United States Supreme 
Court in the Senn ease, that “there is nothing in the Federal 
Constitution which forbids unions from competing with 
non-union concerns for customers by means of picketing as 
freely as one merchant competes with another by raean.s of 
adverti^ments in the press, by circulars or by window 

tX. I.ind<n> 3 r A Co. v. Montana Fed- nal Cnnepiracy (1022), 3/5 Harv L 
ontion of ijibor, 37 Mont 264, 96 P Rev 393. Rut see supra, aecUouf 14- 
127 (1908). a«e alio Sayre, Crlini- 23. 
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display” is to argue the fallacy of assuming that business 
competition can be carried on through use of the picket 
line.*® 

The nature of the right to free speech and the conse- 
quences of applying tlie free speech rationale in picketing 
cases need to be considered, in order more properly to eval- 
uate the various aspects of the problem. The right to speak 
freely is the right to speak from the depths of abysmal ig- 
norance. It is likewise the right to speak with indifferent 
regard for the truth, and to utter opinions in disfav’or with 
the multitude. Short of speaking in such a manner as to 
preeifiitate an immediate panic (“The most stringent pro- 
tection of free speech would not protect a man in falsely 
sliouting tire in a tlu'ater and causing a panic,”)*® or to re- 
sult in a clear and pre.sent danger to the public peace,** or 
to advocate tlie violent overthrow of existing organized 
government.** or to utter words “having the effect of 
force”,*'' it is tin- right to use decent words with general 
abandon.** Finally, it is the right to advocate that which 


83 Sro Filli t \ llfti loliimio. 2'>3 
AD 8K‘>. I N\S(2d) :nc (1!>38), 
holding; inckctiiic l>y priipi iptors of 
a Itailn’t wliop H-^soviatioii to CiaTCP 
till’ pliiintjll tiurlHT rttiop priiprirtor 
to pin the H^soiiiUion illeiral Tho 
court snid, “Ft ap|>cars that defond- 
aiiti wiTf pickctinp phiiiitilT a shop 
not to ndMiiiri- the enuie of labor, 
blit to iiiinrc tlio pliimlitri bu'incaj 
by divertiTic her trade to theni-cKrs 
IMi'Ki’tiiir; to iicliieve am h ends ig il- 
li'tral ' .See, liouever, Iiiilii idtial Re- 
tail Food Store Owners .Vss'n v. Penn 
I reaty hnial Stores Asg'n, .l.l Pa 
1) it C loo (IP.'tS) iilicre the nnirl. 
after stating tliat aiieh picketing was 
la'riiiissible remarked. "We are in 
the initial stages of a nevii type of 
econoinic rivalry.” 

84. Sclieiik \ I’nited Stati's. 210 
PS 47, 39 S Ct 247, 03 L Ed 470 
11919) 

88. Schenk v. I'liited Statea, 249 
V8 47, 39 S Ct 247, 83 L £d 470 


(19191 

86 Gitlow V. New York, 268 US 
6.‘>2, 4.) S Ct 025, 69 L Ed 1138 

11923) 

87. Coniiiers v Buck's Stove & 
Range Co, ’221 UR 418, 31 S Ct 492, 
5.1 L Ed 797, 34 LIlAfNS) 874 
(1911). 

88. Sec Stromberg v California, 

283 US 3,59. 51 S Ct 532, 75 L F.d 
1117 (1931), Near v Minnesota, 283 
IS 097, 51 S Ct 025, 75 L Ed 1357 
iin,31), Hague v C, I 0. 307 US 

490, .'>9 S Ct 954, 83 L Ed 1423 

(1939), Selineider \ Slate, 308 US 
147, 00 S Ct 140, 84 L Ed 155 

(19391. rantwell \ Contieef lent, 310 
US 296 no S Ct 900. 84 L Ed 1213 
( 1910 ) 

'lo Miv. as did the court in Pando 
V, Ilartendcrs' International Alliance, 
2 CCH fjib Cus 3.-)9 (Penua 1940), 
that notwitlistanding the identifica- 
tion of picketing u ith the right to 
free apeech, the right to picket i» 
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positive law proscribes. And it is here that the right to free 
speech departs significantly from other forms of human ac- 
tivity, from other extrajudicial self-help remedies. It is 
not improper to advocate the social desirability of monop- 
oly, or combinations in restraint of trade and commerce. 
But it is quite another thing and clearly illegal to combine 
in restraint of trade, or tortiously to coerce a monopoly. 
The long years of struggle for democracy arc largely a rec^ 
ord of the argument for the untrammelled right to free 
speech. It is inconsistent with that right for the executive 
or legislature to censor peaceful utterances. And no de- 
mocracy can claim a healthy existence which must point to 
a judiciary empowered to test the social desirability of 
given publications. The judiciary has thus far remained 
relatively blameless in this respect. Equity, it is proudly 
asserted, does not act as a censor of publications.** The 
libel laws are generally said to be sufficient a deterrent to 
the scandalmonger and the conveyer of insults.*® 

With the emergence of picketing, a new problem has been 
presented to the jndge and to the student of jurisprudence. 
The judiciary has thus far definitely established the princi- 
ple that picketing is legal to the extent only that its purpose 
is not socially hurtful. In developing this principle, the 
judiciary has never purported to test the right to free 
speech in the light of social desirability. It has, to the con- 
trary, many times disclaimed such a purpose. The present 
general position of the judiciary seems to bo that picketing 
involves the doing of an act and the commission of a tort 
which, to be legal, must justify itself.** Identification of 

Ktilt qualified to the extent that to be in the lisht of centurica of conten- 
lefral. it Tiiu»t be for a lawful jnirpuKe tion on behalf of that fremlnni .S<w 
(“The latest deliveranee of .Tuatire alio Roth v. focal L’nion, 24 NE(2<I) 
Bntndeis, to the effeet that picketin*: 280 (In<l 1030). 
la a conatltotional ripbt on a par S9. See awllon 12S, aupra. 
wftb the other privileges eniimerated SO. Pound, £quitahle Relief apainat 
in the Bill of Riphta, connotes the Defamation and Injuries to Person- 
exercise of all these conatitutlimnl ality (1016), 20 Tlarv L Rev 040, 648 . 
{Hdvilegea in a lawful manner^) is to 81. Holmes, Prnilege, Malire and 
eonfase absolute with qualified prtvi- Intent (1894), 8 Harv h Rev Ij Wig- 
l^(ea, and to impair the meaning of more. Justice Holmes and the Law of 
what freedom irf apeedi atands for Tdrta (1916), 29 Hare L Rae 614. 
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the picket with the exercise of the right to free speech is 
distinctly a very recent development subscribed to sporadi- 
cally and by but a few courts. Having in mind the general- 
ly absolute character of the right to free speech essential to 
the existence and maintenance of democracy, it is submitted 
that the consequences of such an identification argues 
against it. 

Some of those consequences are not difficult to point out 
even at the present time and under the conditions of our pres- 
ent relatively undeveloped state of picketing law. Picketing 
in jurisdictional disputes would be held proper, though the 
employer had theretofore settled a labor dispute pursuant 
to the National Labor Relations Act, or a prototype state 
statute.** Likewise held unobjectionable would be second- 
ary picketing** or the picketing of a residence of an em- 
ployer or employee involved in a labor dispute,** as 
would also picketing to secure a closed shop by a labor 
union whose ranks are virtually closed to competent non- 
union workers, though the closed shop contract were to 


“The Bct of itrlkinjf or picketiiijf 
necosHnrily involve*! ('oni|iuUiiiii nnd 
roprclon and iinloHR Uu- same ia per- 
formed hy nets of fraud or vioienee, 
lawful and periiitaaiMe under the 
atatiite ” I.ai('al 2d ! Kokomo, 211 
Ind 72, fil. .1 NK12d) 021. 108 .\I.R 
ini (IfllT), See also the di«eu»aion, 
Btiprn, seetnina ll.l, 111. on the legal- 
ity of pieketinp In flirt hernnee of an 
unlawful purpose or an unlawful 
strike, C/f lionil Union v. Stntimkiii 
1.15 Ark 88. 205 .SIV 8.50 flSllHl where 
the eourt aaid: "AVhile the teiidi’iKV 
of the I'arlier enaea viai to uphold 
pieketinR ait ■!! eaerelae of the liifht 
of free speech, the tendency of later 
eaaea la to reatrirt (hat risrht aa an 
art of coercion In Ita tendeiieiea ami 
one which in Ita practical appllrationa 
tendi generally to brearhea of Oie 
peace and other diaordera *" The 
"rightful napcct’* of labor aetivity in 
geoaral Is diacusaed lupra, at aec- 
Uona 8T-T7. 


92 .S<>e supra, aertion 132. 

93. Sec supra, section 123. In El- 
linirarn v Milk W.ijjon Drivera’ 
I’nion, — NF(2d) — (Illinoi>. 1040). 
the union rontended for a nclit to 
eneaire in areondary picketiiic in 
**pite of the prior aettlctl Illinoia law 
to the roiitiary (soe fieriinn 123, 
infra) breauee of the ideii'ification 
of pirketine with the ripht to free 
speech, hut the miirt held acainat the 
union, aay inp “While the richt of 
free sjici’ch is a vital rurht and is to 
be pioleoted. yet theie are other 
rights under the constitution, such 
as the riclit to aciiiiirc property and 
to have ita use protected: and where 
the privilege of free speech is ein- 
jjoyed to the cNciusion of the recog- 
nition of constitutional rights of oth- 
ers, the constitutional guaranty of 
free speech cannot be used as a back- 
ground or protection for aa attempt 
thus to injure others." 

9i. See supra, section 116. 
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control substantially the entire industry.*' So also would 
picketing to induce a small business to persuade it to em- 
ploy some or more employees,** or by competitors to enforce 
rules of competition,*’ or in the absence of a strike,’* or 
in violation of a collective bargaining agreement.” 

It need not hero be argued whether any of the foregoing 
activities are socially desirable nor whether tli(*ir conse- 
quence should be legality or illegality. The chaos of 
present day American labor law is reflective of the diffi- 
culty of the various problems invohed and the valiant 
effort being made by the judiciary to resolve the com])e(ing 
claims with a content of fairness. 

In general, identification of the right to picket with the 
constitutional exercise of the right to free speecli involve- 
removal of the right to picket from the judiciary to utilize 
or the legislature to test in the light of changing social con- 


9S- See Wilson v Newspaporg 
Union, 123 N.T Bq .347. 197 A 720 
(1938) where a closed shop contract 
was held contrary to public policy 
where tlie union mvoUed is closed 
to coni[>etcnt non-union workers 
The general problem is discussed su- 
pra, at section 99 

96. See supra, sect ton 121 

97. See supra, section 134 

99. Sec supra, sections 117-121 

99. Picketing as well as strikes and 
boycotts in violation of agreement 
are everywhere held illegal See su- 
pra section (Ml, and infm. sections 
1B3, 177 See also Greater (itv 
Master PJiiinlKtra Assn v. Kabme, 6 
NYS(2d) .789 (19.37): F Everett, 
Inc V. Penna, 168 Misc .'<89, fl NYS 
<2d) 6.30 (19.38); T. I. Msss (o v 
SfeXamara, 21 >>YS(2d) 441 (1940) . 
Orasai Construction Go v Bennett. 
174 AD 244. 160 NYS 2«9 (Wifi); 
TJneeda Credit Clothing Stores, Inc 
T. Briskin, 14 X'YS(2d) 964 (1039), 
The Nevina. Inc. v, Koemach 279 
NY 323, 18 NK(2d) 294 (19,38); 
Nnclid Candy Ca v. Summa, 174 Miac 
4S2 


19. 19 X'YR(2d) 382 (1940) Cf 'Die 
I.umlofl nerkiiell Co % Smitli, 21 
Ohio App 294, l.Ml N’K 243 (1927' 
(As to whether such )a)ior nctl^'t^ 
constitutes a ‘ labor diB|>ute" uiub i 
anti miunctioi) laws, sec infr.i, sci 
tioii 177), 

Indeed, the argument wns iiinilc iii 
Shop ’X .Rave \ Retail Food Clerks 
Union, 2 (X'll Ub (as 747 (Ciil 
19401 , where pieketiiig was earrieit 
on in breueh of a collective bargain 
ing .igreenient, that an injutirtioii 
against |>i<keting under swell eireiini 
atanw's could not be issued lieinuse 
of the ide nt ifirutinn of pieketing 
with the right to free s|>eeeh. But 
the court disnijssed the argument ns 
untenable, with the statement that 
picketing bv a group confederating' 
to do a wrong is not equiialent t« 
tlie earreise of free speech, but is 
rather the use of free speech ns a 
means of utilinng unlawrfiil force 
within the notion of the Oom|K*rs 
case (Gornpers v Buck's Ktove A 
Range Company, 221 US 418. 31 S 
Ct 492, 65 L Ed 797, 34 DRAINS) 
874 [1910]). 
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ditions. The abortive nature of such an identification is 
illustrated by the destiny of the rule announced in the Senn 
case. No sooner was the ink of the United States Supreme 
Court decision in that case dry when the state of Wisconsin, 
by amendment to its Labor Relations Act, so redefined a 
labor dispute as most likely to render illegal the picketing 
of premises where no employees are employed. ‘ W’^ill it 
be contended that the Wi.sconsm law is unconstitutional as 
constituting an interference with the right to free speechT 
If so, IVisconsin will bear the heav'y burden of showing that 
a clear and present danger to the public justifies exercise 
of the police power of the .state to qualify a right ordinarily 
flowing from the constitutional guarantee of free speech. In 
Wisconsin Emp. Rclat. Bd. v. Allen Bradley Local,* the ban 
on mass picketing contained in section 111.06 (2f) of the 
amended State Labor Relations Act was held constitutional 
as against the contention, among others, that the act vio- 
lated the constitutional guarantee of free speech, the court 
indicating that the assailed .section “is not intended to de- 
clare all mass jiicketing unlawful,” but it is expressly limit- 
ed in it.s application to cases tending “to hinder or prevent 
. . . the pursuit of any w’ork or employment.” In Hotel 
& Restaurant Employees’ International Alliance v. Wiscon- 
sin Erap. Eclat. Bd.® the ban on violent picketing likewise 
contained in 111.06 (2f) was contested as a deprivation of 
the right to free speech insofar as it was utilized against the 
right to picket, but the court brushed the argument aside, 
with the statement that “Peaceful picketing or patrolling, 
whenever accorded legal sanction . . . has invariably 


1. “The ti*rm ‘Ishor <li»j>iitp' mean* 
any controversy between an employ- 
er and the inaionty of hia employees 
in a eolleetive bar^ainiii); unit con- 
cerning the riglit or process or de- 
tails of collective hargaiiiing or 
the designation of represent at n cs ’ 
(1037 WUconsin Stats, section 10.'I.li2 
as Am L 1039, c Similai stat- 

utes have been adopted by the statca 
of Oregon (c. 25, L 1939) and Penn- 
sylvania (Purdon’s Ann Stata, Title 
[1 Teller]— *8 


4.3 “Ijitior,” and I. 19,39. c 57) -An 
ordiimnop to like effeet passt^d by 
the Cilj of Ix>8 Anireles, California 
(See, for a discussion of the ordi- 
nance, note, .38 Col L Rev 1521-1.528, 
19.38) was declared void People v. 
Gidaly, 93 P(2d) 660 (Cal 19.39) 

S, Circuit Ct Milwaukee 

Cty, December 14th, 19.39. 

8. Ciicuit Ct. Milwaukee 

Cty, May 11th, 1040. 
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been conditioned upon the absence of intimidation or coer- 
cion, or any method involving fraud, violence, breach of 
the peace, threat thereof, or interference with the free nse 
of streets and entrances.” 

Further evidences of the undesirability of identifying the 
right to picket with the constitutional exercise of free speech 
is found in the manner in which that identification has 
worked out in recent cases. In Meadowmoor Dairies Inc. v. 
Milk Wagon Drivers Union* the plaintiiT dairy company 
sought to enjoin the defendants from picketing stores 
where its milk was sold or offered for sale. It appeared 
that the plaintiff’s competitors delivered milk in their own 
trucks to retail stores and emi)loyod drivers for that pur- 
pose who were members of the defendant union. The plain- 
tiff, however, sold its milk directly to individuals who owned 
or operated their own trucks, and who, in turn, resold the 
milk to proprietors of retail stores. The union contended 
this was unfair to union drivers who lost their employment 
through the plaintiff’s business methods. The plaintiff’s 
application for an injunction was granted, the court holding 
that picketing for .such a purpose was unlawful. The pick- 
ets had contended that they could not be “restrained or en- 
joined in any case from carrying placards bearing thereon 
printed words conveying information to the public, because 
such would violate the guarantee of free speech,” to which 
the court replied : “The right to acquire and protect prop- 
erty is an inherent riglit not given but declared by the con- 
stitution. The privilege of free speech cannot be used to the 
exclusion of other constitutional rights nor as an excuse 
for unlawful activities.” Here is a ratio decidendi whose 
subtlety has heretofore escaped the most speculath’o of 
natural law theorists. There seem, according to the court, 
to be two distinct kinds of constitutional guarantees, of 
which the right to free speech is but a constitutional 
privilege, while the right to acquire and protect prop- 
erty is a constitutional right “not given” but merely “de- 
clared” by the constitution. 

4 , an HI 377, 21 ntc( 24 ) aos (loao). 
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A similar rationale is to be found in Mitnick v. Furni- 
ture Workers Union,’ where the defendants, seeking to 
unionize the complainant-manufacturer, were restrained 
from distributing circulars in the vicinity of the manufac- 
turer’s customers, advertising the existence of the contro- 
versy, in spite of the contention of the defendants that they 
had a right to do what they did because of the state and 
federal constitutional guarantees of free speech. Said the 
court: “There are two classes of constitutional rights; 
(1) absolute rights; and (2) qualified rights, which latter 
are more in the nature of privileges.” The court proceeded 
to identify the right to acquire property with the quality 
of an “absolute right” as contrasted with the “qualified 
right” to free speech. The court tlien concluded; “The 
complainant and his customers are in the lawful exercise 
of their inherent or absolute rights; the defendants cannot 
be pei-raitted to exorcise their qualified rights, or privileges, 
in such manner as will be destructive of the absolute rights 
of complainant and his customers.” * 

Such are samples of the judicial decisions of tomorrow, 
seeking through obscurity and legerdemain to reinstate in 
tcrm.s of flux and social policy, that which the dicta of the 
Supreme Court in the Senn case havr covered with the high- 
er law guarantee of free speech.’ 


6. 124 NJ Eq 147, 200 A SfiO 
(103R), app«Rl disni. 126 N.T Eq 142. 
4 A(2<I) 27T il!'39), ii|Kin the ^rro'ind 
that the parlica had in the interim 
effeeted an adjuatment of the contro- 
versy 

8. See also Croahy v. Path. 13fi Oh 
St 3.'>2 0940). and Kllnipsen v Milk 
WaRon Drirert’ Union, — NE(2d) — 
0940), and consider in this con- 
nection American Federation of I.*- 
bor V. Buek’i Stove 4 llanRe Co .3.3 
App DC 88. 32 LKA(NS) 748 0 909) 
In Hotel A Restaurant Emplovw*’ 
InUmattonal AlUanoe v. IVisoonsiii 
Employment Relations Board. 2 CCII 
laib Caa 780 (Circuit Ct Milwaukee 
City, May llth, 1940), the dofendanta 


resisted a l>an upon all pieketinp en- 
tered Ix-canse of violence in its past 
caeroise the Rrolind of resistance he- 
ing that iieaccful picketing could not 
be enjoined because such picketing 
was simply the exercise of the right 
to free speech Nevertheless the court 
held that the blanket inpinctinii may 
still bp employed notwithstanding 
the identification of the riRht to 
picket with the riplit to freedom of 
speech. 

7. In Boraback v Moving Pieture 
Operators Union 140 Minn 481. 16S 
N\V (BB (11)18) , picketing seeking 
to coerce a single entrepreneur em- 
ploying nobody, to employ members 
of the defendant union was enjoined. 
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Anotlier method of dealing with the identification of pick- 
eting with free speech will undoubtedly be to state the iden- 
tification and then to disregard its implications when em- 
barrassment is the consequence. An instance in point is 
Roth V. Local Union,* where the court identified the right 
to picket with the constitutional right to free speech, yet 
held unla\\i^nl peaceful picketing for the clo.scd shop, or in 
the absence of a strike. 

The argument has been advanced that picketing must be 
considered within the framework of the notion of free 
speech or per.suasion. in prefenmee to the idea of an in- 
strument of economic warfare, because the latter involves a 
conception at variance with tlie foundations of sovereignty. 
That one group should have the right in an organi7.ed .so- 
ciety to wage war against ami inflict harm upon another 
group i.s said to he a circumstance at variance with law 
and order, wliich confines with the basic conceptions of 
civilized, organized society. It is better to say that picket- 
ing i.s merely a form of persuasion since .sovereignty and in- 
dividual rights are thereby reconciled. That there is force 
to the argument cannot he denied. But it will he seen upon 
reflection to he ba.sieally without merit. It constitutes a 
sacrifice offered up to the sovereign which, like the Trojan 
horse, is a gift-hearing token to he feared. In the fir.st 
place, the argument results in an anomaly. AVhatovor the 


The court referred tn the plaintifTs 
right to operate iiia own fioaiiiem 
without antiotarii e aa a “con'titution 
al nglit ” .So too in a more reeent 
case, Ljle i AnialKamafed "Meat Cut- 
ter*, 12.1 S\Vf2d) 7C1 (Teiin mwi 
It was held that where the owner i« 
the sole pc-nmn required to run the 
business, pieketmg by a lal>or union 
wilt be enjoined as doprivint; the 
owner of his litierty and property a* 
guaranteed by due process protisinns 
of state and federal eon«titiitions 
Utileaf the reasoning of the court In 
the UeadowiDoor ease (supra, this 
aectioB, note 4) be adopted, it would 


seem that the first ease should he dif- 
ferently derided trslay, and that the 
aecond ra«e was wrongly derulid, in 
riew of the .‘■s-nn ease Cf .Shulnian, 
The Supreme Court ’s Attitude Toward 
I.ilierty of Contrart and Freedom of 
Sjieech, 41 Yale Ll 2fl2 (19.11), where 
the writer points to casea in support 
of his thesis that the United Statiui 
Supreme Court ha* been more care- 
ful to proteet property right* than 
tn preserve inviolate persona! liberty 
rights including the right to free 
speech. 

S. 24 KE(2d) 280 (Ind 1030). 
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label attached to the new view of picketing, whether free 
speech or persuafeion, the right to picket is thereby, as has 
been seen, immeasurably widened. The “economic war- 
fare” theory, upon the other hand, is one which permits but 
a narrow definilion of legal picketing. Sovereignty is thus 
said to be placated by giving one group of individuals great- 
er, not less, rights of inflicting harm upon another group. 
In llie second place, the aigumeiit disregards the fact that 
the infliction of intentional harm has, in so many non-labor 
situations, been permitted by the law through operation of 
the theory of just cause and excuse for many decades. It 
has never been conti'iided that the idea of justification and 
excuse is a judicially evolved but anti-sovereign precept. 
Thirdly, the argument sulTcrs from the assumption that law 
making by privale groups is inconsistent with the idea of 
sovereignty. With a dictatorship or other form of auto- 
cratic or elite jiattein of government, it is no doubt irrecon- 
cilable. Rut pluralism is instinct in democracy, and has 
been an irnpoitant theoretical basis of labor unions and 
labor activities, wln-ther exprc-sly avowed or furtively im- 
plied, since the inception of the labor movement.** 

Finally, an outstanding consequence of unlimited picket- 
ing in non-labor disjniles would be the aggravation of troii- 
hlosomo rnee hostility. We take the separation of Church 
and Stale in Anieriea as an obvious tradition. The history 
of that s(>paratiou. bowe\er, whieh found its American cul- 
mination in state and federal constitutional guarantees, is 
inseparablv associated with freedom of religion. The 
realms of selfhood are d'fTicult of capture. We have, 
whether in wisdom or de.spair. eonolnded the centuries of 
religious control ersy with the liojie that contending reli- 
gions w’ill settle upon mutual esteem and respective contri- 
butions as tlie safest guide to communal living. We have 
long ago reached sucli <‘onelusioiis in tlie fields of art, litera- 
ture and music. Tlu* merit of anarchy in the spheres 
of the emotions is .superior to the pos.sihle advantages of or- 
ganization. A statute designed to disqualify or otherwise 


Sa. Sm supra, section 77. 
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to subject to disability because of religious circumstsotees 
would be unthinkable in the United States today. The very 
discussion of such a statute would be interpreted as an at- 
tack upon a fundamental postulate of democracy. A judi- 
cial principle which would permit picketing in race disputes 
cases should similarly be interpreted. 


Section 137. Picketing and the Right to Free Speech — 
View of the Restatement. 

While the Restatement accords to peaceful picketing a 
wide area of permissibility,* it seems clear that picketing is 
not identified with the idea of free speech. The legality of 
picketing under the Restatement depends upon the particu- 
lar object sought to be attained,** and picketing, though 
peaceful, is illegal under several other circumstances, as, 
for examples, where a union, engaged in a dispute with a 
wholesaler selling goods A, pickets a retailer with banners 
seeking to persuade the public to refrain from purchasing 
from the retiiiler not only goods A but all other goods sold 
by the retailer, “ or where the retailer, tliough promising 
not to purolia.se goods from the wholesaler, is picketed be- 
cause he insist.s upon selling .such of the wholesaler’s goods 
as the retailer had on his shelf at the time he was informed 
of the dispute** or where the wholesaler’s supplier’s source 
of supply (the “supplier” being a manufacturer and the 
“source of supply” being a processor of raw goods neces- 
sary in the manufacture of the merchandise) is picketed by 
pickets who insist that the processor refrain from selling 
to the manufacturer not only such raw’ goods a.s are de- 
stined for the whole.saler, but also such raw goods as are 
destined for the manufacturer’s other customers.** 

In general the Restatement recognises five forms of eco- 
nomic pressure; the strike,** refusal to work on non-union 


•. R«>«t , Tnrtu (1930), »ec». 

779, 781, 783, 798-801. 

10. Rent., TorU (1939), <i«c. 779 
tb). An enumenition of th(* ppmilii- 
•Ible and non permiBnihlr objects is 
set fortb fa secs 784-790. 


11. Rest, Torts (1939), sea. 799 
(b). 

19. Rest, TorU (1939), sec. 801, 
niustrstion t, 

1*. Beat, Torts (1939). sec. 801 (e). 
14. Reet. TorU (1039), Topic 8 
(Scope 'Note) : sees. 797, 808-808. 
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goods ;** discipline by a union of its members “fair per- 
suasion”” and withdrawal of patronage.** “The words “fair 
persuasion’ include picketing.” Dissatisfaction with the 
word “boycott” is evident from the fact that the word is 
not used, the term “fair persuasion” apparently being con- 
sidered inclusive also of the notion of boycotting. 

Section 138. Picketing and the Right to Free Speech — 
Thornhill v. Alabama.*' 

In this case the petitioner had been convicted under the 
assailed statute, for peaceful picketing with truthful ban- 
ners, in connection with a strike. The statute read as fol- 
low's : 

“Section 3448. Loitering or picketing forbidden. — Any 
per.son or persons who, without a just cause or legal excuse 
therefor, go near to or loiter about the premises or place of 
bu.sincss of any other person, firm, corporation, or associa- 
tion of people, engaged in a lawful business, for the pur- 
pose, or with the intent of infiuencing, or inducing other per- 
sons not to trade witli, buy from, sell to, have business deal- 
ings with, or be employed by such persons, firm, corpora- 
tions, or association, or who picket the works or place of 
business of such other persons, firms, corporations or asso- 
ciations of persons tor the purpose of hindering, delaying 
or interfering with or injuring any lawful business or enter- 
prise of another, shall be guilty of a misdemeanor; but 
nothing herein shall prevent any person from soliciting 
trade or bnsineas for a competitive business.” 

The court held the statute iincoiistitutioiuil because its 
vice ap]>oared upon its face. lu j>ointing out the broad 
sweep of the language of the statute, the court stated: 
“The numerous forms of conduct proscribed by section 3448 
are suh.sumed under two offenses: The first embrace the 
activities of all who ‘without just cause or excuse’ ‘go near 
or loiter about the premises' of any person engaged in a 

IS. Beat., Tttrt» (1930). •cc. 802 18. Rest., Torts (1939), secs 807, 

18. Rest.. Torts (1939), sec. 709 808 

17. Rest.. Torte (1039), seca. 779, 19. 310 UR 88, 00 S Ct 738, 8* L 

788. 79B. 
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lawful business for the purpose of influencing or inducing 
others to adopt any of certain enumerated courses of ac- 
tion ; the second, all who ‘picket’ the place of business of any 
such person, for the purpose of hindering, delaying or in- 
terfering with or injuring any lawful business or enterprise 
of another.” 

About the first class of offenses under the statute the 
court had little to say other than to declare it a ])atent pro- 
hibition of free speech because comprehending courses of 
action “which in many instances would normally rc.sult from 
merely publicizing, without annoyance or throat of any 
kind, the facts of a labor dispute.” The second class of of- 
fenses were surrounded by “vague contours,” said the 
court, because the word “picket” was nowhere defined. 
Hence “employees or others, accordingly, may be found 
to be within the purview of the terra and convicted for en- 
gaging in activities identical with those proscrilied by the 
first olfcnsc.” 

Having thus re%'ealed the statute as a dragnet designed 
to interfere in many instances with the exercise of free 
speech, tiie court disposed of the state’s contentions that 
the .statute could be saved because (1) its application was 
limited or restricted to such activity as takes jilnce at the 
scene of the labor dispute, and (2) it was designed to pro- 
tect the community from asserted concomitants of picket- 
ing, to wit, violence and breaches of the peace. The court, 
however, found neither contention persuasive, the first 
because there was no basis for the limitation or re.striction, 
the .second because “The danger of hrencli of the peace or 
serious invasion of rights of property or privacy at the 
scene of a labor dispute is not sufficiently imminent in all 
cases to warrant the legislature in determining that such 
place is not appropriate for the range of activities outlawed 
by section 3448.” 

Thornbill v. Alabama is thus seen to be simply the case 
of a badly drawn statute whose imperfect draft.smansbip 
was a menace to free speech. Recognition of the state’s 

power to regulate the right to picket is implied in the court’s 
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statement to the effect that “It is true that the rights of 
employers and employees to conduct their economic affairs 
and to compete with others for a share in the products of 
industry arc subject to modification or qualification in the 
interests of the society in which they exist.” 

Section 139. Picketing and the Right to Free Speech — 
Carlson v. California.*" 

The appellant in this case was one of a group of 29 men 
engaged in picketing on a public highway in connection with 
a labor dispute. He was convicted under and challenged the 
constitutionality of, a county ordinance similar, in scope 
and lack of preci.sion, to the statute involved in Thornhill 
V. Alabama. The ordinance was held unconstitutional as 
an abridgment of free speech. Thornhill v. Alabama, said 
the court, “goes far toward settling the issues here.” The 
court pointed out that the words “loiter” and “picket” used 
in the ordinance were not defined therein or in any author- 
itative state decisions. Hence these words “must be judged 
as covering all tlie activities embraced by the prohibition 
again.st the carr\ing of signs in the vicinity of a labor dis- 
pute. . . ” Carrying like signs in connection with 

courses of action not involving labor disputes wa.s not pro- 
scribed by tlie ordinance. The ordinance was held uncon- 
stitutional because its “sweepimj and inexact terms” dis- 
closed “the threat to freedom of speech inherent in its exist- 
ence.” Then the court added tlie following language which 
will probably bo quoted in many quarters without refer- 
ence to the connection in which it was used, and hence mis- 
quoted: “The carry ing of signs and banners, no less than 
the raising of a flag, is a natural and appropriate means of 
conveying information on matters of public concern. 
Stromberg v. California. 28.1 359. For the reasons set 

forth in our opinion in Thornhill v. Alabama, supra, pub- 
licizing the facts of a labor dispute, in a peaceful way 
through appropriate means, whether by pamphlet, by word 
of mouth or by banner, must now be regarded as within 


*0. 310 us lOfi, 80 S a 746. 84 L Ed 1104 (1940). 
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that liberty of communication which is secured to every 
person by the Fourteenth Amendment against abridgment 
by a state.” The court was quick to add that “The power 
and duty of the state to take adequate steps to preserve the 
peace and protect the privacy, the lives, and the property ot 
its residents cannot be doubted.” 

Section 140. Picketing and the Right to Free Speech — 
Present Uncertainty of the Nature and Extent of the 
Identification. 

The story which comprehends the nature and consequent- 
ly the extent of legal protection afforded picketing is one 
which, like a serial, will be told in future instalments. It 
cannot be stated with certainty today that picketing is an 
instrument primarily in the nature of economic warfare nor 
can it be said that it is equivalent to the exercise of free 
speech. To the extent that its consequences will the better 
be understood, picketing will become a weapon or method 
more olarifiod in nature. The Supreme Court’s use of the 
word picketing in quotations both in the Thornhill case and 
the Carlson case, and its viewpoint that picketing may mean 
one of many things, is a large ingredient of the current un- 
certainty regarding picketing. The care with which the 
United States Supreme Court in both the Thornhill and 
Carlson cases emphasized the right of the state to regulate 
the means of exerting economic pressure is an indication 
of the numerous prohlem.s which future legislation will 
raise. In Hotel & Restaurant Employees’ International Al- 
liance V. "Wisconsin Employment Relations Board,** a 
blanket injunction was issued against all picketing, be- 
cause of the violent manner of the defendants’ exercise 
thereof in the past. The defendants insisted they had a 
right to picket peacefully in view of the fact that picketing 
was simply the exercise of the right to free speech. The 
court overruled the defendants' attacks on the injunction. 
Thornhill v. Alabama and Carlson v. California were men- 

Sl. 2 CCH Lab Cat 730 (Circuit Ct UUwaulCM •Cit;, May 11th, IMO). 
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tioned by the court, and distinguished upon the ground 
thAt the picketing in those cases was peaceful. The court 
emphasized the express recognition contained in the deci- 
sions of the High Court to the effect that the state has 
the power, by reasonable and appropriate enactment, to 
regulate the right to picket. 
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Section 141. The Boycott DePnod. 

The “boycott" is a wonl of llic widi-si import, ttiul tlie 
book.s are filled witli it.s definition Wolnian's definition of 
the term, becmi.sc it i.s tlie most inclusive, seems to lie tlio 
one least objectionable; A bovetitt “is a coirihination 
formed for the purpose of restrictiiifr the markets of an 
individual or group of individuals.”* The term is said to 
have originated in Ireland in 18 M 0 , out of the name of one 
“Captain Boycott,” a landlord’s agent ostraci-/.ed by the 
Irish Land League for his rigor in collecting rents in the 
face of widespread famine.* The Connecticut case of State 
V. Glidden * appears to be the first case wherein the word 
“boycott” was employed.* In Bouvier’s Law Dictionary, 


l. Wolnian, The Boycott in Amer- 
ican Trade fniomein (IBUi), pp 10- 
13. 

3 . c/f Martin, Modem Ijtw of 
laibor Unions (1010), p. 101 “U 
has baen anggested that the boycott 
had Ita iOKpiriitjon in the proceeding 
ad aeKaBimiinication practiced in cc- 
dlai^hWtieal tribwnala," citing 1» Ir. 


L Tunes, p 672, which in turn is 
cited in Barr v Essev Trades Conn- 
<il, .53 X! Eq 101, 30 4 8S1 (lHft4l. 

8. 66 Conn 4tt, 8 A 800, 3 Ara St 
Rep 2.1 

4 . Consolidated -Steel A Wire Co t. 
Mnrrny. 80 F 811. 819 (CC ND Ohio 
£0 1897}. 
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the boycott is defined in terms of “a confederation, general- 
ly secret”,* but precisely the opposite is generally the case, 
for the boycott meets with miscarriage or success to the 
extent that it is secret or well-advertised. “AVhispering 
campaigns,” whether in the field of political controversy, or 
in the domains of social and religious antagonisms, are no 
doubt outstanding illustrations of “secret federations,” hut 
in the great generality of cases, the open and well-adver- 
tised combination is the only method by which the boycott 
may signify its purpose with any measure of success. 

Some definitions of the boycott stress the notion of a 
group A. boycotting to induce a group B. to cease relation- 
ship with C. or a group (’* Such definitions are subject 
to criticism as attempting to explain an activity in terms of 
one of its aspects only, even though admittedly an outstand- 
ing one. It is just as much a boycott for employee.s A.. B. 
and C. to utdizc the strike as a method of coercing X., or 
to utilize a concerted refusal to deal, as it is for the same 
employees to persuade or by pressure to coerce D. into com- 
pliance w’ifh their demand that D. cease to patronize X. 

-Vside from these words of caution, there is little to be 
said of the numerous definition.s of the term “boycott,” oth- 
er than to note that while the words cho.sen by the variou.s 
commentators upon the term ditTer, the substance of all 
definitions is a common denominator.'' 

5 Sp<» also Gr*x»n \ SunnioNon L Fd .14.5 IISIOJ; Toledo, etc R Co 
16S Md 421, 178 A 109, 99 Al.R .'•2R v. ronnsylvonia Co 54 F 730, 19 
(1035). I'RA .387 (CC ND Ohio 1893); Oxlej 

6. See Martin, Modern Tjiw of Slave Co v Cooiiera' Interniituin.Tl 

Ijibor I’niona 1 1910) p 110, Meier I'liinn 72 F fiO.i (tTl) Kana 1800) 
v .Speer, 90 Ark 618, 132 SW 988 Triinx v Rishee, 19 .Any 379, 171 P 
(1910); .Imerieun Federation of 121 (1918); Meier v Speer, 98 Ark 
l.alxir V, Buck’s Stove A Haiwe t o 33 018, 132 SW 988, 32 LRA(NS) 

.App DC 8,3, .32 r.R.A{NS| 748 (1909). (1910), State v. Glidden, 5.3 Conn 

appeal distnisaed, 219 I S 581, .31 S 40, S A 890, 3 Am St Rep 23 (1887) ; 
Ct 672, 66 L Kd 346 (1910). rnramount Enterprises v Miteli- 

7. See. for deAnitioua of the term ell, 104 Fla 407, 140 S 328 (1932); 
“Wcott,” the follow ins' .Amerie.in Green v Samnelson. 108 Md 421, 178 
Federation of T,Abor v Bnek's stove A 109. 99 ALR 628 (193.3); Gray v'. 
& Ranfie Co. 33 App DC 83, 32 Building Trades Coiineil, 91 Minn 
ERA (NS) 748 (1909), appeal dia- 171, 97 NW 603, 63 ERA 753, 10.3 
miwed, 219 US 581, 31 S Ct 472, 55 Am St Rep 477 (1903) ; Steffes v. 
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Section 142. General Nature of the Wrong and the Bight 
Involyed in the Boycott. 

Considerable discussion has heretofore been given to the 
right to a free and open market, and the extent of common 
law recognition of that right. Infringement of that right m 
the wrong by virtue of which the boycott collides with the 
criminal and civil sanctions of the law.* Sometimes, the 
sanctions applied find their source in a statute, as, for ex- 
ample, the Anti-Trust laws,* of the Interstate Commerce 
Acts.“ Whether statute or rule of the common law is in- 
volved. however, the rationale of the decision is the same. 
Restriction of the market or of the free flow of merchandize 


MPM.O.U. iSft Minn 200, 1«1 NW 
524 (101*) Bnldwin v Kaeanaba 
Liquor Deniera* Aaao 165 Mich 98, 
130 KW 214 (1911); Milla *. United 
States Printing Co. 99 AD 605, 91 
XYS 185 (1904)5 lindaajr a Co. ». 
Montana Federation of Labor, 37 
Mont 264, 06 P 127, 18 LRA(NS) 
707, 127 Am St Rep 722 (1908); 
Clarkson v Laiblan. 178 Mo App 708, 
161 ?\V 6«0 (191.1); Sute v Van 
Pelt, 136 NC 633. 49 SE ITT, 68 LRA 
760. 1 Ann Caa 493 (1904) ; Moorea 
r. Bricklayers’ Union, 10 Ohio Dee 
Reprint 06S (1880): Brace Bros. r. 
Erans. S Pa Co Ct 163 (1888); 
Hailey v. Brooks. 191 SW 781 (Tea 
Civ ,4pp 1916); Dick v. Northern P. 
B. Co. 86 Wash 211, 150 P 8. Ann 
Caa 1917A, 638 (1915); United 

Union v. Dave Berk, 100 Waah Dee 
412, 93 P(2d) 772 (1939). 

8 . See sections 11-23, supra, for 
a diacuaaion of the right to a free 
and open marlcet. The aanctiona re- 
ferred to are diactuaed at acctiona 
27-56. supra. 

8 . See Loewe v. Lawlor, 208 US 
274, 28 8 a 301, SS L Ed 488. IS 
Ann Caa 815 (1908) ; Gompers ▼. 
Bndc’s Stove & Range Co. ^1 UB 
4Mi, 31 S Ct 492, 55 L Ed 797. 34 
1SA.(NS) 874 (1011); Eastera SUtea 


Lumber Assn. v. United States. 234 
US 600, 34 S Ct 9.51. 58 L Ed 1490, 
UtA191SA. 788 (1914); Lawlor v. 
Loewe, 2.15 I’S .522, 35 S Ct 170, 69 
L Ed 241 ( 1914) ; Duplex Printing 
Press Co v Peering, 254 US 443, 41 
8 (H 172, 66 I, Ed 349, 16 ALR 106 
(1021); American Steel Foundries v. 
Tn-City Central Trades roiinril. 257 
US 184 , 42 S Ct 72, 66 L F.d 189. 27 
ALR 360 (1921) , Bedford C^it Stone 
Co. V, .Tourneymen Stone Cutters’ 
Ass'n, 274 US 37, 47 S Ct 622, 71 L 
Ed 916, 54 ALR 791 (1027). See also 
sectionB 187-192, 422, infra, for a 
more extensive anslysis of the anti- 
trust laws. 

la See In re Debs, 158 US 564, 15 
8 Ct 800. 39 L Ed 1092 (1895) ; 
United States v. Workingmen’s 
Amal|re">ated Council, 64 F 094, 26 
LRA 158, 4 Inters Com Rep 831 (CC 
ED La 1893), ard, 57 F 85. 6 CCA 
268, 11 US App 426 (CCA 6, 1803) ; 
Toledo, ctCL R. Co. v. Pennsylvania 
Co. 54 F 746. 10 LRA 387, 4 Inters 
Com Rep 622 (CC Ohio 1893) ; Knod- 
son T. Benn. 123 F 636 (CCD Minn 
1803) ; Wabash R. On. v. Hannahan. 
121 F 563 (CCD Mo 1903); United 
State* T. CkMidF. 6T 688 (DC Od 
1885). 
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limited tmly by the demands and supplies of the market, 
are the grounds of decision. 

We have heretofore likewise examined in detail the right- 
ful aspect of labor organizations and labor activities. 
Repetition of the factors which have gone into decisions 
holding legal the various characteristics of the labor move- 
ment is unnecessary at this point.“ 

Section 143. Allocation of Subjects. 

Discussion of the law of boycotts bulked large in the ear- 
lier books on labor law, because there were included under 
the subject of boycotts activities of both labor and capital 
which now call for allocation in the light of the evolution of 
the subject, and in the face of clearer understanding of the 
different issues raised bj' the various forms of labor activ- 
■ity. 

Strikes, picketing and the union label are the labor activi- 
ties which have been lifted from the general subject of boy- 
cotting for separate treatment, wliile blacklisting and the 
lockout are the two important weapons employed by capital 
which have likewise been made the subject of separate 
analysis. 

Strikes, being but one of the methods of economic pres- 
sure involving interference with the employer’s right to a 
free and o|*en market, come within the broad definition of 
the boycott, but strikes have always been treated separately 
because they were such early weapons employed by labor, 
and because injunctions against strikes were thought to col- 
lide with (1) the constitutional ban against involuntary ser- 
vitude. and (2) the historically understood limitation upon 
equity’s jurisdiction to enforce specifically contracts of per- 
sonal service. Not so, however, in the case of the second- 
ary strike. Almost uniformly, such a strike has been con- 
sidered to be simply one form of secondary boycott.” In 

11. The rijfbtfnl aspect of Ulwr The Ijihor Injunction (New York, 
orpaiiiicntiona and labor activities is 3930), p. 43; Oakes, Organiied luibor 
eonaidered at aesittona S7-T7, supra, and Industrial Conflicts (1027) sees. 

!>. Sa« Frankfurter and Creene. 434-437; Martin, Modem Iaw of 
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this work, however, the secondary strike has been consid- 
ered under the heading of strikes. In thus classifying 
the secondary strike, the distinction between such a strike 
and the secondary boycott is emphasized, for, as hereto- 
fore stated,** there is a radical difference (a difference hav- 
ing legal consequences) between the meaning of the word 
“secondary” as employed in connection with the strike, 
and as employed in relation to the boycott. Likewise al- 
located for separate treatment is the picket. While picket- 
ing is simply a kind of boycott, the rise in the practice of 
picketing, and the legal problems peculiar to that activity 
which were thereby raised, have made it necessary to deal 
separately with the subject of picketing. Relatively few 
cases are found in the law books of the last decade, in- 
volving boycotts unconnected with the practice of picketing. 
The various reasons for the rise in the practice of picketing 
have been stated in the previous chapter on picketing.** The 
Union Label is important in the history of the labor move- 
ment because it once (not so much today) played an im- 
portant role in the program of boycotting. A separate 
chapter is devoted in this work to the Union Label.** 

Blacklisting is an outstanding form of boycott, but here 
too the legal problems which have been occasioned by the 
practice of blacklisting have shunted the entire subject into 
channels peculiar to the practice. Hence the subject of 
blacklisting has been accorded separate treatment,** The 
lockout, though seriously affected by National and State 
Labor Relations Acts, still continues to be an important 
weapon used by employers. The law governing the lockout 
will be found in the context of the discussion of strikes.*^ 

This leaves for general treatment in connection with the 
subject of boycotting (1) concerted refusal to deal; (2) 

lAbor Unions (1910), »«* 77; T.«ni)w. 17. See aiipra. eerticin S3 Sec aIco, 
C^uee on Labor haw (19.14) pp. 44a- for cane* invohinj} ehiit-tlown. 

482 out or removal of plant for the pur- 

IS. See eeetion 103, supra. pose of avoiding the oliligatiun of 

14. Sec section 110, supra. Ijargaining colJectively under the Na- 

15. Sec infra, chapter twenty-air. tiona) lAbor Kelations Act. or othcr- 

16. See infra, chapter twenty- wise circumventing the Act, infra, 

aeven. aection 321. 
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efforts at persuasion, whether carried on by a single per- 
son or by many persons, and whether the person sought 
to be persuaded is the one with whom the dispute is had 
or a third person or yjcrsons, unless the activity takes the 
form of picketing; (3) efforts at coercion, whether carried 
on by a single person or by many persons, and whether the 
person sought to be coerced is the one with whom the dis- 
pute is had or a third person or persons, unless the activity 
takes the form of picketing. The exception of picketing is 
noted in relation both to persuasion and coercion because, 
as heretofore discussed,** the courts are still divided on the 
question whether picketing partakes of the first or second 
form of activity. 

Inclusion of the three general forms of boycotting above 
stated appears to be the most comprehensive while at the 
same time descriptive method of presenting the law as laid 
down in judicial decision. Wolman’s classification of boy- 
cotts as either (1) backward; (2) forward; (3) lateral or 
(4) those wherein employers may liecome completely cut off 
from one another and from industry in general, as when 
manufacturers are boycotted as to transportation facilities, 
is said to rest “upon the conception of industry as being 
of a given eomjilexity and comi»osed of a number of strata, 
more or less homogeneous.” While the classification may 
be interesting from the point of view of an understanding 
of the boycott in connection with its effect upon the eco- 
nomic order, legal anahsis is not thereby helped, nor can 
the actual cases upon the subject be understood from such 
points of view. 

Only the labor boycott will be considered in this work. 
The trade boycott, except insofar as a discussion of that 
form of boycott is necessary to illustrate a point in connec- 
tion with the labor boycott, is beyond the scope of this 
work. Nor are consumers,’ political or international boy- 
cotts here considered. Picketing in non-labor disputes, 

18. Sm supra, sections 109, 111- 18. Wolman, The Boycott in Amer- 

112. ican Trade Unions (1916). 


[1 Teller]— 29 


«49 



§ 144 Labor Disptttes and Collective BARGAnroro 


however, has heretofore been given a good deal of discus- 
sion." 

Section 144. Trade Boycotts and Labor Boycotts. 

While, as stated in the preceding section, the boycott, 
regardless of its form, is subject to a single disability, no 
small measure of confusion has resulted in connection with 
boycott law from the result of certain cases w'hich hold 
that trade boycotts are legal where, under similar circum- 
stances, labor boycotts are unlawful. English judicial 
boycott law has provided the American judiciary with a 
heritage of confusion in relation to the subject in this con- 
nection, which American decisions have done much to ex- 
tend and little to resolve. The fountain head of that con- 
fusion is found in three English cases, which have been 
called “the famous trilogy:”** Mogul Steamship Co. v. Mc- 
Gregor,** Allen V. Flood** and Quinn v. Leathern.** A 
better understanding of the law of boycott will result from 
a study of these three cases. 

In Mogul Steamship Co. v. McGregor,** it appeared that 
owners of ships formed an association for the purpose of 
securing a carrying trade exclusively for themselves at 
profitable rates. The members agreed to regulate the num- 
ber of ships to be sent by each member to the loading port, 
and the division of cargoes and freights to be demanded. 
It was further agreed that a rebate be given on the freights 
of all shippers who shipped only with members, an«^ that 
agents of members be prohibited from acting in the interest 
of competing shipowners. The plaintiffs were excluded 
from the association. Thereafter, they sent ships to the 
loading port to endeavor to obtain cargoes, but the associa- 
tion, to interfere with the plaintiffs and to prevent them 
from obtaining cargoes, sent ships to the port, underbid 
the plaintiffs to the extent that they were obliged to carry 

80. See eertion 134, tuprs.. 28. [1888 ] 21 QBD 544; [1888] 

21. In SoiTell t. Smith [1B2.'5) AC 23 QBD RB8; [1882] AC 25. 

700. See nteo Kennedy and Finkel- 8*. [18B5] QBO 21, [1898] AC 1. 

man. The Right to Trade: An Enasy 84. [1001] AC 485. 

in the Law of Tort (Toronto, 1833) 88. [1888] 21 QBD 544; [1889] 23 

p. 18. QBD S88; [1882] AC 25. 

4S0 (1 Taller] 
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at unprofitable rates, threatened to dismiss agents if they 
loaded the plaintiffs’ ships, and circulated a notice inform- 
ing the trade that the rebate would not be allowed to any- 
body who shipped cargoes on the plaintiffs’ vessels. Be- 
cause the court felt it had no business telling the temporal 
world how “honest and peaceable trade was to be car- 
ried on”, the plaintiffs were held not to have established a 
cause of action. If the Mogul case were the law, there 
would be little to the common law of boycotts. 

In Allen v. Flood,** the plaintiffs, shipwrights employed 
on the repairs to the woodwork of a ship, were discharged 
by their employers because some ironworkers threatened 
to strike if the shipwrights w'ore continued to be employed. 
The ironworkers, through their delegate, the defendant, 
took the position they did because the shipwrights had pre- 
viously worked at ironwork on a ship for another firm, in 
contravention of the ironworkers’ union rule against the 
practice of shipwrights working on iron. The threat was 
thus one designed to punish the plaintiffs for what they 
had done in the past. Here too, as in the Mogul case, the 
plaintiffs were hold remediless. The fact that the defend- 
ant had acted maliciously did not affect the case, said the 
court, because malice is insufficient to lay the foundation 
for* a cause of action where the act done is in itself lawful. 
If Allen V. Flood were the law today, there would be little 
need in employing the word “boycott” at all in relation to 
the common law, and a legal right could be perverted by ma- 
licious motives to ends utterly at variance with morals, all 
without the pale of the legal sanction.*^ 

In Quinn v. Leathern,** the plaintiff refused to discharge 
some assistants from his employment, nor to accede to the 
defendants, members of a labor union, in their demand that 
some of the plaintiff’s employees be punished for working 
for the plaintiff without being members of the union, by 
being left out of work for twelve months. Thereupon the 

26. [ISOfil 2 QQ 21, [1S9S] AC 1. leM deeds solely ont of m&lice. See 

97. The lew in Americe today it anpra, section 70 
generally in favor of liability for 98. [IBOl] AC 495. 
the doing of otherwise legally blame- 
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defendants induced one of the plaintiff’s employees to leave 
his employment in breach of his contract of employment. 
The defendants also induced a customer of the plaintiff to 
discontinue the purchase of any goods, by threatening to 
call out the customer’s employees, if he continued to pur- 
chase goods. ITpon these facts, a unanimous Court of Ap- 
peal affirmed the decision of the courts below, and found for 
the plaintiff. The fact that inducement to broach a con- 
tract was involved, played a large part in tbc decision. 

English cases wliich followed the “trilogy” reaffirmed 
the holding of the Mogul ca.so to the effect that trade boy- 
cotts were legal,” and likewise reaffirmed the bolding of the 
court in Quinn v. Leathern” that labor boycotts were il- 
legal.** American cases, many of them citing the Mogul 
case, upheld trade boycotts upon the ground that tlioy were 
designed to benefit the trade,” while at tbc same time in 
many case.s labor boycotts were held illegal per sc bi'cause 
their primary intent was to injure .somebody else and not 
to benefit the participants.” A semblance of truth was 

29. Sc« Sorrell v Smith {1925] v. Sharpe ft Dohmc 304 Md 218, (it 
AO 700-, Ware ft De Fre^illo, Lid v. A 102(1 (IfiOfl), Bowen \ Matheson, 

Motor Trade Ass’d, [1921] 3 KB 40. 90 Maas 499 iisi)7) B.,lm .MIk Co 

Hardie v Lane Chilton (1028i 2 KB v IloIIio, 54 Minii 223, \W 1119 

308 See also Kennedy and Kinkel (IS't.l) , .Arnoli] i liurjfet-e, 209 NY 

man, The Right to Trade. .An Kaaay 510 199 NE 511 (19.35) nffirmino 

in the Law of Tort (Toronto, 1933) 241 AD 304. 272 NV.S 534 (1934), 

30 [1901] AC 495. Collirm \ Ani News Co 34 Wise 200, 

31. .See Gillian t. National .Amal- 69 NY.S C38 (1901), Cole \ Mur 

gainatcd Labourers' Union of Great jdij, 159 I’n 420, 28 A 190 (1,894), 
Britain and Ireland [1903] 2 KB Buchanan v Kerr, l.)9 Pa 433, 28 .V 
BOO; .South Wales Miners’ Federation 195 (1894), Maeatily v. Tierney, 19 
V. Glamorgan Coal Company [1903] Kl 2.55, 33 A 1 (189,5), McMaster 
2 KB 645; [1905] AC 239 V, Ford Slotor Car Co 12*2 SC 244, 

33 .See Associated Hat Mfr* v. 115 .SE 244 (3921); Trade Press Pub 

Baird, 88 Conn. 332, 91 A 373 Co v Milwaukee TypoHriiiihical I'. 

(1914); Master Builders Assn v. 180 Wis 419, 193 NW 607 (3923), 
Doraascio, 16 Colo App 26, 63 p 782 33. See Carter v, Fortney, 170 F 

(1901) ; Booker ft Rinnaird v Iwiuie 463 (fXl ND Va 1909); Casey v. Cin- 
ville Board of Fire Underwriters, 188 cinnati Typoprajihical Union, 45 F 
Ky 771, 224 8W 451 (1920); Brew- 1.95, 12 LRA 193 (CC RD Ohio 
ster V Millera' Sons Co. 101 Ky 368, 1891); Walsh v Association of Mas- 

41 SW 301 (1897): McCarter t. ter Plumbers, 97 Mo App 280, 71 SW 

Outinber of Commerce, 126 Md 131, 456 (1902) ; .State v Kniployera of 

94 A 541, (1915); Klingel’s Pharm. Labor, 102 Neb 768, 169 NW 717 
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thereby lent to those who claimed that the legal order was 
prejudiced against the collective efforts of workingmen.®* 
Continued holdings by federal courts,®® and by the several 


state courts both at common 

(1918). See alflo, in connection with 
secondary boycotts, Oakes on Or^ran- 
ired Labor and Industrial Condieta 
(section 42S) • “ it ma> s.ifo* 

]y be afTirined that the Mew iiou pre- 
Nailinj; in most of the co^lrt^ of thw 
conntr} is that the secondary boy- 
cott may not bo lawfully employed 
in II labor disyiute althoiijrh 
it IS allowable m furtlierancc of a 
trade inti‘r nt ” 

C/f holdiiii? in S]iito of the 

pcnorul rule rcco^ni/in;; a n^bt to a 
free and open market (see section 
a storeVeeper Vas 
no u^iht of action an employ- 

er who conditions cnipl(») merit upon 
Ins enlpl<^^ ec”^’ refraining: from pur- 
cli.isiii;: at the storekeeper'^ 

)>lacc of bu^'iiicss, as where the 
employer seeks to divert his em- 
jiUnees’ trade to a eompanv store 
(iuelliler v AUniun, 26 Ind Ap|> oS7 
00 NK (IJMlll. Tjcwis > Iluie- 
IJodyre Lumber (u 121 Iji CoS 10 
S tisr) (190S) ; Dcon v Kirby Lumlier 
('oin])any, 102 La 071, 111 S r>r> 
(1927), ITeywood v TiNon, 75 Me 
225 (1SS3). Ila^otsiHio v Koiiers. 68 
Ta Super Ct 2.S4 (1917). Ibiyne \ 
Western, ete R K Co 13 Lea 307 
(Teiiii ISSl), Robismi \ Tcmis I'mc 
Land Ask’ii, (Te\ Civ App) 40 SAV 
843 (1897), Reding v Kroll, Sirev 
(189H) 410 (Tnb Luxembourg 18!M;) 
Contra firahniii v St ('hailen St 
R R Co 47 La Ann 214, Ki K 800 
(18!)5), Webb v Diake, 52 La Aim 
290, 20 S 791 (1899) (where the 

rationale of the decision wan the de- 
fendant’s malice, thereby distmgm^h' 
mg the case from the lAniisiann eases 
to the contrary, siiprii) ; W’esley v. 
Native Lumber Co 97 Miss 814, 63 


law®® and under anti-trust 

S 34fi (1010) , Intrrimtional, etc Ry. 
Co V f.reenwood. 21 S\V 539 (Tex 
Civ A|>p ISOS) 

34 See Lew ih. The Moflern Amer- 
ican Caaea AriainjJ C)tit of Trade and 
Labor Disputes (190.5) 491-492 
35. Kasterii States Retail Lumber 
-tsa'ii V United .States, 294 US 000, 
.34 S Ct 9.51, ,5S L Ed 1490 (1914); 
Grenada Lumber Co \ Misaisaippi, 
217 US 43.3, 30 R Ct 53.5 .54 L Ed 
H26 (1910), Rot le v United States, 
40 K {2d) SOO /tCA 7. 1930) , Arkan- 
aaa Wlioleaale Grocers Asan \ Fed- 
eraV 'Vtadc ConrnliraViOTi, 1% ¥'i'14'/ SaS, 
(CCA 8, 1927), cert deii 275 L S .533, 

48 R Ct .30, 72 L Ed 411 (1927); 

Wholesale Grocers Asan v Federal 
Trade ( ommiaaion, 277 F fio' (CCA 
.5, 1922) Western .Sii;rar Relmerv 
Co \ Federal Triiile t oiiimission, 275 
F 725 ((CA 9. 1921). I'nited .States 
V Hollis 240 f Oil (IXn Minn, 
1917), Knauer \ Cnitcd St.ites, 2.37 
F 8 (CCA 8, I'HO) ; United States v 
.Southern (alilofnia Wholesale Gro- 
cers .Vsa'n, 7 F(2d) 944 (DC SC Cal 
192.5) See also Terminal Warehouse 
Co V I’ennsyh .iiiia R Co 297 C.S 
.500, 50 R Ct 540 80 L Ed 527 

(19.30); I’aramount 1 anious Ijiaky 
Coipoiation v. United States, 2S2 US 
30, .51 S Ct 42, 75 L Ed 145 (19301; 
United States .American Livestock 
Coni 111 lasioii Coiopany, 279 IS 43.5, 

49 S Ct 435, 7.3 L Ed 787 (1929). 
38. Aiktns v Wiaeonsin, 195 US 

194. 25 S Ct 3, -19 L Ed 1.54 (1904) ; 
Carlson r Carpenter Contractors’ As- 
sociation, 305 111 331, 137 XE 222 
(1922), Carpenters I nion v Citirens 
Committee to Enforce Landis Award, 
.333 111 225, 164 NK 393 (1928) , Am. 
Dental Co. v. Central DcnUl Lab Co. 
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law*^ to the effect that trade and labor boycotts are subject 
to one and the same rule, that their common vice is the re- 
striction of the right to a free and open market, and their 
common task the task of social justification, has done much 
and will do much to reinstate the balance scales which we 
picture as the administration of justice. 

Section 145. Primary and Secondary Boycotts Distin- 
guished. 

American judicial decision has come into general agree- 
ment that there is a distinction between a primary boycott 
and a secondary boycott, and, as shall be seen hereafter, 
that the primary boycott, if peacefully carried on, is legal, 
while the secondary boycott is illegal because involving the 
exercise of coercion upon innocent third persons not par- 
tie.s to the di.spute. While the distinction between the 
primary and secondary boycott has been thought by some 
to be a source of confusion rather than an aid to correct 
decisions,** the courts have used the terms too often and 
too long to turn back. 

It needs to be pointed out, however, that the definitions 
given the words “primary” and “secondary’” in this con- 
nection have changed in the last two decades. This change 
in definition needs to be explained if the law governing 
primary and secondary boycotts is to be understood. The 
earlier books limited the definition of the primary boycott 
to concerted activity exercised against the allegedly unfair 
person. Once like activity sought to enlist the aid of third 
parties, the boycott was no longer primary. This was the 

25« III App 27fl a»29); .Jackson t. (lR9fl) ; Murray r. McGarigIr, «9 
SUnMd. 137 Ind 592. 36 XE 345 Wi» 4S3 (1887) 

(1893), Martcll v. White, IS.'i Ma«» *7. Walah v. Aaa’n of Maater 
256, 69 NE 1085 (1904); Baldwin t. Flurobera, 97 Mo App 280, 71 SW 
Eacanaba Liquor IValrra Aaa'n, 165 455 (1902); Ferd Heim Brewing; Co. 

Mich 88, 139 XW 214 (1911); v. Belinder, 97 Mo App 04 (1992); 

Newark Morning I,e<lger Co. v. Sub- Strauaa r. American Publiahera 
urban Newsdealera Asa’n, 9 XJ Mi»c Aaa'n, 177 NY 473. 69 NE HOT, 64 
37.1, 154 A 534 (1931), Walker r. LRA 701. 101 Am St Rep 819 (1904). 
Fort Worth Ina. Underaritera Aaa’n, SS. See Wolman, The Boycott in 
79 SW(2d) 661 (Tex Civ App; American Trade Unlona (1916); 
1935); Bout»ell t. Marr, 71 Vt 1 Beat., TorU (1989), ch. 38. 
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view taken by Laidler, in his excellent short work on the 
boycott.** This was also the basis of distinction adopted by 
Oakes in his work on Organized Labor and Industrial Con- 
flicts,*® and by Frankfurter and Greene in their work on 
the Labor Injunction.** The better and at present gener- 
ally accepted definitions of primary and secondary boycott, 
however, is that set forth by the United States Supreme 
Court in Duplex Printing Co. v. Deering:*® “The substance 
of the matters here complained of, is an interference with 
complainant’s interstate trade, intended to have coercive 
effect upon comjjlainant, and produced by what is common- 
ly known as a ‘secondarj' boycott,’ that is, a combination 
not merely to refrain from dealing with complainant, or to 
advise or by peaceful means persuade complainant’s cus- 
tomers to refrain (‘primary boycott’), but to exercise coer- 
cive pressure upon such customers, actual or prospective, in 


39. “A primary boycott may be 
defined as a simple combination of 
persons to suspend dcalmps >«itli a 
party obnoxious to tbom, involving 
no attempt to persuade or coerce 
third parties to suspend dealings also. 

A secondary boycott may 
be defined as a combination of 
'Korkiiien to induce or persuade third 
parties to cease business relations 
with those against whom there is a 
grievance. A compound boycott ap- 
pears when the workmen use coercive 
and intimidating measures, as dis- 
tinguished from mere persuasive 
measures in preventing third parties 
from dealing with the boycotted 
firms ’’ I.aidler. Rnyeotts and the 
Labor Struggle, p. 94. 

40. “The primary boycott consists 
simply of cessation, by concerted ac- 
tion, of dealings «’ith another, uiiilc 
in the case of secondary boycott, an 
attempt is made to procure parties 
outside the combination to cense 
dealing as well.” Oakes, Organised 
Labor and Industrial Conflicts (1927), 
section 408. (However, in section 
427 of his work, Oakes defines a sec- 


ondary boycott as stated by the 
court in Duplex Printing Press Co. 
T. Decring, 254 L’S 44.7, 41 S Ct 172, 
65 L Ed 349, 16 ALR 196 [19211) 
See also, Adams and Sumner, I.abor 
Problems, p 197; Clark, The Ijiw 
of the Employment of Labor. 289 
(1911); Corpus .luris (32 Corpus 
Juris, sections 233, 251) distin- 

guishes a primary boycott (concert- 
ed suspension of dealing) from a sec- 
ondary boycott (coercion of third 
parties) and also from a third tyiie 
of boycott "which as yet the courts 
have not defined” (jiersuasion of 
third parties). 

41. p 43. “The so-called primary 
boycott, a mere withholding of pat- 
ronage and refusal to trade . . " 

However, a secondary boycott is then 
defined in terms of pressure upon 
third parties. Later on in the same 
paragraph, however, “merely notice 
by circulnrisation, banners or pub- 
lication” Is included within the 
framework of secondary boycotL 

4*. 264 US 443, 41 S a 177, 66 
L Ed 349, 16 ALR 196 (1921). 
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order to cause them to withhold or withdraw patronage 
from complainant through fear of loss or damage to them- 
selves should they deal with it.” This distinction between 
primary and secondary boycott was reiterated by the High 
Court in Truax v. Corrigan*’ wliero the court said that 
“A secondary boycott ... is where many combine to 
injure one in his business by coercing third ixM-'-ons against 
their will to cease patronizing him by threats of similar in- 
jury',” and it has been accepted by a number of courts.** 
It is the proper basis of distinction, because the term “sec- 
ondary boycott” is then given its natural meaning, viz., a 
boycott of a person not involved in the primary dispute. 
Mere attempts at persuasion of third parties should not 
suffice to characterize such attemjjt.s a.s in the nature of a 
secondary boycott, since nobody but the person involved in 
the primary- di.spute is under such circumstances being boy- 
cotted. It }ia« never been suggested that pickets engaged 
in peaceful primary picketing may be said to be engaging 
in .secondary picketing whore, without picketing third par- 
ties, they ^eek whether through the distribution of litera- 
ture or otherwise to enlist the support of sucli third parties. 
Secondary picketing is thus generally conceded to mean 
picketing and not merely persuading of third parties. Up- 
on the same ground, the term secondary boycotting ouglit 
to be reserv’od to describe the case where third parties arc 
actually 1hem''Clvcs boycotted and not merely .sought to be 
persuaded. It is in the sen.se that Duplc,x Printing Co. v. 


43. 2 -, 7 I S T12 12 S Ct 121, 66 L 
Ed 254, 27 AI.1! 7175 (1921) 

44 . .S*"** Paramount I’lcturmi ». 
United Xolion Pidure TlKiitre Own- 
ers. 93 FI2d) 714 (Cr\ .3, 39.371: 
Edelstein v Gillinorp, 33 Fl2di 723 
(CCA 2. 1929), riTt dm 2«(l US 607. 
60 5 Ct 1.33, 74 r. Ed 630 (19.30). 
pAramoiint Entei-prises -v Miuhi-II, 
104 Fla 407, 140 S 32S (1932); 
Bayonne Terlile Corporation v. 
Amenean Fed of Silk Workers, 116 
N.7 Eq 146, 172 A 553 , 92 ALR 14.30; 
4AB 


Van Uiiskirk v. Sifjn Painters' laa’sl, 
127 N.l Fa\ 5.3.3, 14 A(2d) 4.3 (1940), 
(3<i)d(lnL'er v Feinturli, 276 W 2K1, 
11 NE(2d) 010, 116 ALP, 477 (19.37); 
Berkerinan v. Baking &. ronfertion- 
pry Worker* L'mon, 28 Ohio NP (NS) 
550 (10311; Borne* v Proiideiire Lo- 
cal, R. I 155 A .381 (39.31). Sa-e also 
Harper on Torts (1933) p 4D1 A 
good diacusalon Sa contained in I'nit- 
ed Union v. Dave Reck, 100 Wash 
Dee 412. 93 P(2d) 772 (1939). 
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Deering" and the many other more recent cases define 
and distinguish the terms, that the words “primary boy- 
cott” and “secondary boycott’ have heretofore been and 
will hereafter be used in tliis work. 

Because of this evolution in the method used by the courts 
to distinguish between primary boycotts and secondary 
boycotts, it is difficult if not impossible to present any gen- 
eral statement of the law governing primary as distin- 
guished from secondary boycotts. 

There is stdl another factor which has made for con- 
fusion. The factor referred to is the practice of some 
courts to define the boycott solely in terms of coercion of 
third parties. Martin, in his work on Labor Unions, thus 
presented what was in 1910 a generalization to be gleaned 
from the cases “A boycott may be defined as a combina- 
tion to cause a loss to one person by coercing others against 
tbeir will, to withdraw from their beneficial business inter- 
course, by throats that unless those others do so, tlie com- 
bination will cauf'C similar loss to them, or by the use of 
such means as the infliction of bodily harm on them or 
such intimidation as will put them in fear of bodily harm.” 
Enough has been said to indicate that generalities about 
boycotts are impossible. It is largely for this reason that 
the threefold classification of boycotts set forth in a pre- 
ceding section” has been determined upon as the method 
of presenting the subject in this work.** 

« 2r>4 us 44.1, 41 S Ct 177, O.'i SlV(2d) 193 ('Mo App 19.39), tr«ns- 
L Ed 349. 10 ALR 190 (19>n ferred 117 SW(2d) 247, US .VI.R 709 

46. Mintin. Modi-rn of Labor (Mo -4p(> 193Hi, Gray ^ Boildin" 

I'liiiMi-, (1910), p 103 Spc Gray v Trades Council. 91 Minn 171, 07 NW 
Biiildiii" Tuub's Council, 91 Minn 663, 1118, 63 I.R4 7.33, 10.3 Am .St 
171. 97 NIV 66.3, 6.3 LRA 7.33, 10.3 Rep 477, 1 Ann Cas 172 (190.3); 

Am ,St Rep 477. 1 .\iiii Cas 172 StcITes v. M.PMOC. 130 Mum 200, 

(190,3) 161 MV 524 (1917). See ReM , Torts 

47. Section 144. supra (1939) see 801: “Some conduct of 

48. Mention sliould also be made the kind dealt with in this 3'opic 
of cases which hold the given labor [concerted action by employees 
activity to be legal because not con- against their employer in aid of a 
Btitutiiig a boycott, or vice versa, dispute between another employer 
without deOnirig tiie sense in which and bis employees] as welt as some 
the term boycott is used See Crea- of the conduct dealt with in Topic .3 
cent Planing Mill Co. v, Mueller, 123 (legality of various tyjKis of concert- 
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Section 146, Who May Enjoin Secondary Boycott. 

The decisions appear to make no distinction, as concerns 
the legality of the secondary boycott, between the case 
where tlie complainant is the third party boycotted, and 
where, on the other hand, the complainant is the person in- 
v'olved in the primary boycott. In the nsnal case it is not 
the boycotted third party but rather the person involved in 
the primary boycott who is the party plaintitf. However, 
there are several cases where the boycotted third party 
either brought the suit to enjoin, or intervene in the action 
brought by the person involved in the primary boycott.** 
In point of logic, there is said to be basis for questioning 
the correctness of the rule holding a primary boycott legal 
and hence nncnjoinahle at the instance of the person in- 
volved in the primary boycott (having in mind that a pri- 
mary boj'cott includes the case where third parties are 
sought to be persuaded and not coerced by boycott upon 
them) while at the same time holding illegal the secondary 
boycott, where the complainant is likewise the party in- 
volvwl in the primary boycott. It has been suggested that 
a distinction ought to be made. “What few courts appear 

ed atrtioD by eniployw* in aid of dm- plainant instAllpd an plpctrirally op- 
putp with own employer), is fre- eralcd poin phonojrraph at a bar and 
ijuently called ‘speondary boycott.’ grill, ft appeared that eomplainaiit 
That phrase has gach an iinrcrtain was to serviee the phonograph him 
meaning and is so frequently applied self, while the phtinugraph which had 
to such diverse situations that it is theretofore been playing in the bar 
not used in the Bestatement of this and gnli and which the romplainant’s 
Sobypct. instead, specific conduct is phonograph replaced, had been serv- 
dpscribed and its legality discussed ” iced by a labor union of which the 
49, See Evening Times Printing & defendant was a member. Tbe dc- 
Pub. Co, V. American Newspaper fendant commenced to picket the bar 
Guild, 122 N.7 Eq 54S, IDS A 378 and grill, requesting patrons not to 
(1037); American Gas Stations ▼. patronise tbe phonograph because “it 
Poe, 2.W AD 227, 293 NYS 1019 was unfair to mcmlierg" of his union. 
(19.371; Gert* v. Randau, 102 Misc Tbe appellate court refused to sus- 
7HB, 295 NY'.S 871 (1937) ; Mille. Reif tain the defendant’s conviction of 
V. Randau. 166 Misc. 247, 1 N¥S(2d) disorderly conduct by the court be- 
.'■>15 (1937), International Aie’n ▼. low. The court said: “The owner 
Eederatod Aas’n, 109 SW(2d) 301 of the bar and grill made no oom- 
(US7). C/f People r. Gilbert, 12 plaint, so that the question of a see- 
NYSf2d) OSS (Ct. of Special 8es- ondary boycott as to him did not 
aions App. Pt., 1939) where the com- arise.” 

A.KB 
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to take into consideration in cases of this character” states 
a •writer upon the subject," “but what it is suggested they 
might ■with considerable logic rely upon as an important 
factor, is whether the person primarily boycotted or the 
person secondarily affected is the complaining party. 
Where the one who seeks relief from a secondary boycott 
is a person against whom the labor organization has no 
grievance other than that he deals with one participating 
in a dispute with the union, it would seem that greater jus- 
tification for judicial interference would exist than in the 
situation in which the original disputant is the complain- 
ing party.” There is, however, a difficulty involved in this 
viewpoint. When a party involved in a primary boycott 
sues to enjoin a secondary boycott, he complains in effect 
that the third party would have purchased goods from him 
or otherwise continued business relations with him, were it 
not for the fact that he himself is being boycotted. Mere 
persuasion would not have deterred him; boycott leaves 
him powerless to resist. The right to a free and open mar- 
ket includes the right to enjoin the coercing of those -who 
would, but for sucli coercion, continue to deal with the com- 
plainant. That one should have a legally enforceable right 
in tlie free actions of another is not new to our law. The 
ITnited States Supreme Court recognized the existence of 
such a right in Trua.x v. Raich.** In that case the con- 
stitutionality of an Arizona statu ic was before the court 
for disposition. The statute forbade the employment of 
aliens under certain circumstances. The complainant, a 
non-citizen resident of Arizona and an at-will employee, 
was discharged solely bwause of the existence of the stat- 
ute. The state contended that the plaintiff had no standing 
in court because the employment being at will, his employer 
could discharge him for no reason at all. Rut the court re- 
plied : “The fact that the emplojunent is at the will of the 
parties respectively, does not make it one at the wdll of 

60. AnjioUttion, The Boycott as » in Labor Disputes (NOT), 85 U of 
Weapon in Industrial Disputes, 116 Pa L Rev 4.56, 478-480 
ALR 484, 610 (1038). See also Eskin. 61 . ZSO US 33, 30 S Ct 7, 60 L Ed 
The Legality of “Peaceful Coercion" 131 (1915). 
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others. The employee has manifest interest in the freedom 
of the employer to exercise his judgment without illegal 
interference or compulsion and, by the weight of authority, 
the unjustified interference of third persons is actionable 
although the employment is at will.” 


Section 147. Concerted Refusal to Deal. 

The right of an individual to refuse to deal or to cease 
dealing with another is generally just as absolute as the 
right of an individual to quit his employment regardless 
of his reason for so doing.®* Thus the attempt by the 
Federal Trade Commission to enjoin under the Trade Com- 
mission Act, a wholesale dealer from stopping to deal with 
a manufacturer, where the dealer did so Ix'cause he thought 
the manufacturer was undermining the dealer’s trade liy 
selling to eompeting wholesale dealers or to a retailer com- 
peting with the wholo.sale dealer’s customers, met willi an 
adverse holding by the L'nited States Supreme Court.*® 

The generality is not, however, without exception. Pub- 
lic utilities are outstanding instances of businesses which 
mu.st deal with all alike, and under statutes in some of the 
states public utilities are not permitted to cease doing busi- 
ness without the .state’s consent. Again, there arc statutes 
in several stales which prohibit businesses of a public na- 
ture, such as restaurants or theatres, from discriminating 
against customers on account of their race, creed or color. 
Provi.sion.s against discrimination are also found in the 
Clayton Act®* and in the Robinson Patman Act.®® It has 


52 Federal Trade Cotninifl'tion v 
Kaymiind Bros.-CIark Co 20.1 U.S 
.'IG.O 44 S Ct 1«2. 69 L Kd 4 49 
(1921), United States v r‘>l::ate A 
Co 2'|0 I S .lOO, .19 S Ct 46". 6.1 U 
Kd 9ft2 (1919); I»eker v Arneriean 
ToUbko fo 19.'; .\Y .>0,-., 98 NE 289 
(1909) Rest, Torts (1919t, see 
763 "The privilece stated m tins 
section eM«ts rejsardlcss of the actor’s 
motne for refusing to enter business 
relations with the other and even 
460 


though the sole motive is a desire to 
harm tlie other" Iluil, sec. 76.) (e). 

53. Fedi'ral T rade Comiiiissmu v. 
Raymond Urns -( lark ( o 263 I S iH.'i, 
44 S Ct 162, 68 L Fd 448 (1924) 

64 Art of tlrtolK-r LI, 1914, c .323, 
.38 .Stat 7.30, 15 CSCA sera. 12-27, 
44, IB USCA sec 412; 28 CSCA 
secs. 381-383, 386-390, 29 USCA sec. 
52 

56 . Act of June 19, 1930, c. 692, 
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been held that A’s refusal to deal with B unless B breaks 
his contract with C is actionable as an unlawful interfer- 
ence with contractual relations.'® Thus limited, the gen- 
erality of an individual’s right to refuse to deal may be re- 
iterated. 

In one case it was contended that captious or malicious 
refusal to sell is actionable even wbeTe the person so re- 
fusing acts alone, where his business is so large as, by re- 
fusing to sell, he destroys the business of the person re- 
fused. But the court held otherwise," saying: “It is con- 
tended, however, that a different rule should prevail where 
a single person or corporation controls substantially the 
whole production or output of a staple article. I do not 
think the extent of the business can affect the rights of the 
parties. If it is an inherent right of the owner of property 
to refuse to sell his property to any particular individual, 
he cannot be deprived of that right simply because of the 
magnitude of his ))usiiiess or his wealth. Nor do I see how 
the courts could well draw a line between individuals and 
corporations ivlio may exercise their full right of prop- 
erty, and those to whom, on account of their wealth, that 
right is to be denied’'" Concerted refusal to deal, upon 
the other hand, involving as it does a restriction upon the 
right to a free and open market, has stood upon a different 
basis since the earliest of reported cases. Legality lias fol- 


49 Stat ir,2n, ir> VSC\ M'f.H 13 et 
eeq. 

58 ScluiKcn v Bavnrian Brewing 
Co. OB Ky 224, 28 S\V .-,04 (IStM). 
Curew V Rutlicrfoiii, Klfi 1. 

8 Am Rep 287 (1870) C/I Eaymond 
Bros Clai k Co v Fed 'Trade C<»in 
niismon, 280 F 529 (CCA 8, 1022). 
Andrew- Jerjiena Co v Wnndlmrj, 
271 F 43 (DCD Del 1920). See Car- 
penter Interference with Contract 
Kelationa (1928), 41 Harr L Rc' 
728, 754-756. 

57. Locker v. .^itierioftn Tobacco 
Co. 19S NY 605, 88 NE 289 (1909). 


68 C/f en.ses lioldine pickctmu il- 
leiral or subject to frronter disability, 
wliere e\ereised in (vniiootion oith a 
■‘sinalT aa dislin!:iii^lied from a 
‘ lartre” business Dolan v. Cooks 
T'nion, 124 XJ E(] 684, 4 A (2d) 5 
(lO.'lSi, Stalban v. Friedman. 171 
Misc 10(1, 11 XV.S(2d) .34,3 (19.39), 
rox'd 2.'8 AD 61(i 17 XYS(2d) 144 
(1940). See also Rest. Torts (19,39) 
sec. 704. "One who in his business 
refuses to deal with another in or- 
der to establish or maintain an lile- 
gal monopoly is liable to the other 
for the harm caused thereby." 
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lowed only upon a showing that the purpose sought to be 
accomplished by the concert is lawful.** 

Section 148. Persuasion of Third Parties. 

The view was at one time entertained, and by high au- 
thority, that “There is no wrong in persuading or inducing 
a man to do what he has a right or is lawfully free to do. 
The fact that such action may damage a third person can 
of itself no more give that person a right of action against 
the persuader than against the actor himself.” ** It is now 
well settled, however, that the right of a labor union to 
persuade third parties against dealing with one involved 
in a labor dispute is prima facie an actionable wrong, which, 


to be legal, must be justified 

59. Hanchett v Chiatovich, 101 F 
742, 41 CC.A 648 (CC.\ 0, 1900) j 
Hart V B F Keith Vaudeville Exch 
12 F(2d) .341 (CCA 2. 1926); Truax 
V Bubee, 19 Arir 379, I'l P 121 
(1918) , Overland Pub, Co. v. Union 
Litbograph Co. 57 Cal App .366. 207 
P 412 (1912) ; Muster BiiilderH’ 

A»»n V Domasdo, 16 Colo App 2.'>, 
63 P 782 (1901); 33 ilson v. Hey, 
232 111 380 83 N>; 928. 13 -Ann Ca* 
82 16 LRA(NSi S,!, 122 Am .St Kep 
116 (IWS); Ulerv >. Chicago Live 
Stock Exch 64 HI App 233 (1894); 
Rohlf V Kosemeier, 140 Iowa 182. 
118 N\V 276. 23 LRA(KS) 1284, 132 
Am .St Rep 01, 17 -Ann Cas 7.30 
(1908) ; Oraham T. St Charles Street 
R Co. 47 La Ann 214, 15 S 806. 49 
Am St Rep 366, 27 LRA 480 (189.'.): 
Folsom Engraving Co. v Mc.Veil, 2.35 
Mass 269, 126 XE 479 (1020, Godin 
V. Xiebubr, 238 Mass S.’iO, 128 XE 
406 (19201; CaPew v. Rutherford, 
106 Mass 1, 8 Am Rep 287 (1870), 
George J Grant Construction Co. r. 
St. Paul Bldg. Trades Cuiineil, 136 
Minn 107, 101 NW 520 (1917); 
Scott -Stafford Opera House Co. v. 
Minneapolis Muaicians Ass'n, 118 
Minn 410, 136 XW 1092; Wesley v. 
Xatlve Lumber Co. 97 Misa 814, 53 
402 


by a lawful purpose.** The 

5 346, Ann Cas 1912D. 786 (1910); 
Stephens v. Mound City Jjverynien 

6 Undertakers .Is.s’n, 29.5 Mo 596, 

246 S\V 40 (1922), Glnvish v. Kan- 
sns { ity Live Stock Eveli 11,3 Mv. 
App 726, 89 S3A' 77 (HW)) F.inpiie 
Theatre Co. v. Cloke, 63 .Mont 18.3, 
163 P 107. LRAiniTE (19171; Lind 
say Sl Co. v. Montana Federation of 
Laltor, 37 Mont 264, 00 P 127, 127 
Am .St Rep 722, 18 LUA(X.S) 707 
(1908); CoUins v Ameriean News 
Co 34 .Mise 260, 69 XYS 6.38 

(1901), alTd 68 AH 639, 74 XYS 
1123 (1902), Biiehanaii v Kerr, 159 
P 433, 28 A 19.5 (1804); Patterson 
T Building Trades Council. 11 Pa 
Dist R 600 (1902), Delz v. Wliifree, 
80 Tex 400, 16 8W 111, 26 Am St 
Rep 755 (1891), Palatine Ins Co. v. 
Griffin, 202 .SW 1014 (Tex Civ App, 
1018), West Virginia Transp Co. v 
Standard Oil Co. 50 W’ Va Oil, 40 
8E 591, 56 LR<\ 802, 88 Am St Rep 
805 (1900); sec also Rest., Torts 
(10.39) see, 765. 

80. Sir Frederick Pollack, 14 LQ 
Rev 129. See also Oakes, Organized 
Labor and Induslrial Conflicts (1027) 
pp. 612-613; Chapin on Torts, p 4.37. 

81 . Kroger Grocery & Baking Co. 
T. Retail Oerki Assn. 250 F 890 (DC 
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elements which go into the issue of justification have here- 
tofore been considered.** The right to a free and open 
market is infringed and impaired by persuasion of third 
parties to the same extent as by concerted refusal to deal 
and the rules of law governing each of these activities are 
generally the same. The right to injunctive relief against 
false bannering has heretofore been discussed,*® as has like- 
wise the question whether picketing partakes of the nature 
of persuasion or coercion.** The rule governing the legal- 
ity of persuasion is the same whether the persuasion is 
carried on by banners, post-cards, newspaper advertise- 
ments, circulars, speech making or other forms of prop- 
aganda. The holding of street meetings has been held a 
proper form of persuasion,** as has also broadcasting over 
the radio,** and driving through the streets with an auto- 
mobile equipped with sound apparatus broadcasting music 


ED Mo 1918), I’nitod Giain Thea- 
tre* r. Philadelphia M 1‘ M 0 I'. 50 
F(2d) 189 (DC ED Pa 1931); Truax 
V Oinbep I.<wal. 19 An* .379, 171 P 
121 (1918) ; Watter* v Retail Clerk* 
I’nion, 120 f!a 424,47 SK 911 (1904); 
Lietr-man v Radio Broadcaeting Sta- 
tion. 282 111 App 203 (193.-.); Phillip 
Ilenrici Co y. Aleyander, 198 111 App 
.368 (1916); Vonder-Srhniitt v Mc- 
Guire, 100 Ind App 0.32, 195 NE 586 
(193.5) ; Beck V. Railway Tcain*tcr*' 
Protective Union, 118 Mich 497, 42 
ERA 407, 77 NW 13, 74 Am St Rep 
421 (1898); Ex parte Heffron. 179 
Mo App 0.39, 162 SW 6.32 (1914), 
Root V. Anderson, 207 SW 2.3.3 (Mo 
1918) , Heitkemper v. Hoffmann, 99 
Misc 54.3, 104 NYS .3.33 (1917). Peo- 
ple V. Radt, 15 NY Oiiii Rep 174. 
71 NV8 846 (1900); Wise Shoe Co. v. 
Lowenthal, 208 NY 264. 194 NK T49 
(1935); Nann v. Ralmiat, 2.3.3 NY 
307. 174 NE 690, 7.3 AUR 669 (1931); 
(ioldfinger v. Felntuch, 276 NY 281. 
11 NE(2d) 910, 116 ADR 477 (1937) ; 
State V. Van Pelt, 136 NC 833, 49 
SE 177, 68 LRA 700. 1 Ann Caa 496 


(1904); Ripg* v Cincinnati Waiters 
Alliance, 5 Ohio KP 386, 8 Ohio S 4 
C P Dec 565 (189.SI : S A CTark 
Lunch Co. V Cleveland Waiter* 22 
Ohio App 265, 154 NE .362 (1926); 
Rlnmauer v Portland M P M 0 U. 
141 Or 399, 17 P(2d) 1115 (1933); 
Kirmse v Adler, 311 Pa 78, 166 A 
566 (1933) ; Boiiie* v. Providence Lo- 
cal, 51 RI 499, 155 A .381 (1931): 
Eaat V. Buildin;;' Trade* Council. 172 
Waeh 44.3, 20 P{2d) 589 (1933); 
Sterling (TTiain Theatres v. Central 
Lalior Council, 155 Wash 217, 283 P 
1081 (19.30) . Kimbal v. Lumber, etc. 
Union, 189 Wash 416, 65 P(2d) 1066 
(19.37). 

69 . See section* 69-77, supra. 

63 . .See section 128, supra. 

64 . See sections 109, 111, 112, su- 
pra. 

65. Green y. Samuelson, 168 Md 
421, 178 A 109, 99 ALR 528 (1935); 
Public Baking Co. v. Stern, 127 Misc 
229, 216 NYS 537 (1926). 

66. Leitxman v Radio Broadcast- 
ing SUtioB, 282 m App 203 (1935). 
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and the issues involved in the labor dispute.” Boycottinf? 
has been held illegal if carried on in breach of contract.** 

Section 149. Purposes for Which Boycotts May or May 
Not Be Carried On. 

The legality of purpose in connection with boycotts gen- 
erally parallels holdings passing upon similar purposes 
sought to be achieved by strikes and picketing. Thus boy- 
cotting to secure higher wages, shorter hours or bettor con- 
ditions of employment has been lield legal,** while boycoKs 
carried on to compel an employer to maintain minimum 
sales prices have been proscribed.™ Boycotting in con- 
nection with a jurisdictional dispute has been held illegal 
Cases involving picketing have almost monopolized the 
scene of interest in the last decade, with the result that it is 
in connection with picketing that the lawfulness of purpose 
in connection with boycotting is often tested.™ The great 
bulk of oases having to do with legality of juirpo^-e never- 
theless remain tliose dealing with strikes.™ 

Boycotts carried on for the clo.scd shop liave met with a 
division of opinion analogous to that occasioned hy strikes 
and picketing carried on for like piirjiose. In some ca^es, 
boycotts for such purpose are held illegal,™ wliile in others 

67. Kirnisp v .311 P "S. Ififi fi-i P(2rl) 1008 (]!I37) 

A 566 (19.33). also I'ml'-d < ham 70 Klli'i \ •Irmriu-yman liiirbi'rs’ 
Theatres v Pliiladelpliia M PMOU Inl3 1 iiion. 194 Itowi 1179, 191 V\\' 
.50 P(2d) 189 iDr Kn Pa 13311 111, M AI.K T.'ili (193‘i) 

C/f De Agostina V llolmilen. 1.37 Vise 71. .Iriiistron” Cork A Insulation 
819, 28.5 XYS 90<» (19,35); Goltinneer Co \ Wulsli, 278 Mass 2C3, 177 NK 
V Fcintueh, 2T6 N'V 281, 11 NFiid) 2 (1930) 

PIO, 116 .ALB 477 (1937); K«eo Op- 78 .See seetlon 14, supra 

crating Corp. v, Kaplan, 144 Misc 78 See aeetions 8,5 002, supira 

C48. 238 XVS 303 (1932). 74 AnderHori * I. Mf? To v Car 

68. Perfect I.aundry Co. v Marsh, pentern’ Dmt Coimeil, 308 III 488, 

121 .V.T Eq .588, 191 A 774 (19.37) 133 X’E 887 (1923); Hotel v. Miller. 

68 Edelatein v. Gillmore, .35 Kl2d) 272 Ky 471, 114 S\V(2d) 501 (1938) 
723 (CCA 2, 1929), cert den 280 I '.s Keith ’Il.e.itre ^ Vnehon. 131 .Me 

607, .50 R Ct 133, 74 L Ed 6,50 .392. 187 A 892 (19.38) , A T .Steartia 

(19.30); Perfect Ijjundry Co r I.ninlier to v Ilowlett, 280 Maas 

Marsh, 120 XM E<| .508, 186 A 470 4.5, 1.57 \E 82. .52 AER 1125 (1927), 
(1936) rev. on other grounda m 121 Culinary Workera Union v Puller. 
X'.J Eq 588, 191 A 774 (1937); Kim- 10,5 .S\V(2d) 296 (Tex Civ App 

b«l V. Lumber Union, 189 Wash 410, 1937): Safeway Storea v. Retail 
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they are held clothed with the sanction of the law.’* 

It has been held that labor unions may carry on a boy- 
cott only for the purpose of securing immediate benefits, 
such as better conditions of employment, or higher wages 
or fewer hours of employment, and that a boycott carried 
on to compel collective bargaining is consequently illegal.” 
The authority of such cases are extremely doubtful in the 
light of the development of labor law in recent yoars.^ In- 
deed, the view ha.s been taken that the test of legality in 
connection with labor activity is the extent to which it has 
as its purpose the strengthening of the union for the pur- 
pose of collective bargaining.” A boycott carried on for 
the purpose of enforcing the terms of a collective bargain- 
ing agreement has been hold legal.” 

It has been held that tlio right to pcr.suade by means other 
than striking or picketing is greater tlian the right to strike 
or to picket, and hence that, for example, though picketing 
may not he cairied on in the given jurisdiction under cer- 
tain circumstances, or to accomplish certain purposes, other 
forms of persuasion such a® speechmaking, concerted re- 
fusal to deal or the distribution of leatlets are pcrmis-sible. 
In Green v. Samuelson,*“ which i.s an outstanding case in 
point, Negroes were prohibited from picketing the com- 
plainant’s establislimeiit for the purpose of securing the 


Clerk'i I'liion, 184 Wnsli 322, 51 P 
(2il) .172 (19.1.5) 

75 Sclnistc-T V liiternationnl .A'la’n, 
29.1 III App 177, 12 NK(2d) 50 
(193.H), Scofpa v Ht'ltiiar, 20.1 Iml 
590. 187 NIC 002 (1933) , S A Clnrfc 
I.uncli Co V Cli’Vf'land Waiters A' It 
I> I.opal, 22 Ohio App 20.1 1.14 NE 
302 (1926) 

76. lU'itkemper v Central Labor 
Council. 99 Or 1, 102 P 705 (1920) 
Sec ulso Ke IlicRina, 27 F 44.1 (CC 
ND Tex 1880); Wabash B Co v 
Hannnhan, 121 F 603 ((X EO Mo 
1903) ; Turnetall v. Stearns. 192 F 
808, 113 CCA 132, 41 LRA(NS) 4.13 
(CCA 6, 1011); Reynolds ▼. Davis, 
ri Tsiler]— 30 


198 Mass 294. 84 NE 4.17. 17 LRA 
(.VS) 102 (190.8) 

77. An oiitstnridin" eaih case 
holding strciigthciiing of a iiiiioii for 
the purpose of eollertive bargaining 
to be a proper ofijeet of labor activity 
IS Michaels v Hillman, 112 Misc 39.1, 
18.3 NY.S 19.1 (1920) 

78 Rest, Torts (1939), p 82. See 
section 91, supra. 

79. Greenfield v Central Labor 
Council, 104 Or 236, 192 P 783. 207 
P 108 (1920) .See. for the legality 
of strikes called for the same pur- 
pose, supra, section 87 ; infra, section 
10.3. 

80. 108 Md 421, 178 A 109, 69 ALE 
628 (1935). 
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employment by the complainant of Negroes instead of 
whites. Nevertheless the court permitted the Negroes to 
hold street meetings and to make public speeches and other- 
wise to seek the public support in connection with their pur- 
pose. The defendants had the rights, the court said, to 
refuse to patronize the picketed merchants and to act in 
concert in doing so, and the further right to persuade third 
parties by propaganda not involving picketing. 

Section 150. Coercion of Third Parties. 

Coercion of third parties as a means of carrying on a 
boycott has generally been held unlawful,** and this wheth- 


81. Dupleit Printing Prea# Co. v 
Deoring, 2ni LS 44.1, 41 S Ct 172, 
66 L Ed 348. 16 ALR 1P8 (1921). 
Loewe v. California Statr Federa- 
tion of Ijbor, 139 F 71 (CC ND Cal 
lOO.'il, 189 F 714 ((X XD Cal 1911). 
Old Dominion S S Co v McKenna. 
36 F 48, 18 Abb X‘C 262 (CC .'SD XV 
1887), Casey \ Ciiieinnati Typo- 
grapbicat I'nion, 4.5 F 149, 12 LR.A 
193 (CCD Colo 1891); Seattle Brew- 
ing & Malting Co v. Hanaon, 144 F 
1011 (CC XD Cal 1905); Rocky 
Mountain Bell Telephone Co v. Mon- 
tana Federation of Labor, 150 F 809 
(CCD Mont 1907), Inited Cham 
Theatrca v. Philadelphia Moving Pic- 
ture Machine Op. C. 50 F (2d) IB'i 
(DC Pa 1931); Irving v. .loint Dis- 
tnct Council, 180 F 890 (DC .SD .VY 
1910) ; Irvmg V. Xcal, 209 F 471 
(DC .SD XV 1913); Central MeUl 
Frodueta Corp. v. O'Brien, 278 F 827 
(DC XD Ohio 1922) ; Rosenberg v. 
Retail Clerks’ Assn. 39 Cal App 67, 
177 P 864 (1918); R. an W Hat 
Shop V. Sciilley, 98 Conn 1, 118 A 
6.9, 29 ALR 651 (1922) ; State v. 
Glidden, 65 Conn 40, 8 A 890 
(1887), Paramount Enterprises v. 
Milcliell, 104 Fla 407, 140 S 328 
(1932); Brown v. Jacobs Pharmacy 
Co. 116 Ga 429, 41 BE 563, 57 LBA 
547, 00 Am St Rep 120 (1002) ; Robi- 
4ee 


son V. Hotel 4 Restaurant Employees 
I.ocal. 3.) Idaho 418, 207 P 132, 27 
ALR 642 (1922); Doremus v. llcn- 
nessy. 176 111 608, 52 XE 924. .94 
XE .•>24, 4.3 LRA 797. 68 Am St Rep 
203 (1898), Carlson \ Carpenter 
Contractors' Assn 305 11) 3.31, 1.37 
XE 222. 27 ALR 62.) (10221; Ander- 
son 4 L Mfg Co. V Orpenters Dist 
Council. .309 111 488, 139 XE 887 
(1922); Wilson v Hey. 232 111 .389. 
83 XE 928 (1908), Jackson v. Stan- 
field, 1.37 Ind 602, 37 XE 14, 23 
LRA 588, 36 .VE ,343 (1894); Flinrk 
V. Farmers Elevator Co. 142 la 021. 
121 .XW 53, 24 LRA(XS) 108 (1909) ; 
Underhill v. Murphy, 117 Ky 040. 78 
sw 482. Ill Am St Rep 262, 4 Ann 
Cas 780 (19041; Webb v. Drake, 62 
U Ann 290, 26 S 791 (1899); 

Blandford v. Duthie, 147 Md 388, 
12S A 138 (1025), A. T. .Stearns 
Lumber Co. v. Howlett, 280 Mass 
45. 157 XE 82 (1927) 163 XE ]0.3 
(1928); Xew England Cement (,'tin 
Co V McOivern. 218 Mass 108, 105 
XE 88(5, LRA1910C (1914); Arm- 
strong Cork 4 Insulation Co. v. 
Walsh, 276 Mass 203, 177 XE 2 
(1931 ) ; Beck v. Railway Teamsters' 
Protective Union, 118 Mich 497, 77 
XW 13, 42 LRA 407, 77 Am St Rep 
421 (1898); I.x)hse Patent Door v. 
Facile, 215 Mo 421, 114 SW 997 
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er the coercion is directed against the suppliers or cus- 
tomers of the person involved in the primary boycott.” 
Decisions are, however, to be found which hold to the con- 
trary, although the reasons for these holdings are not made 
clear.” The position taken in the cases is that the third 
party, being innocent in connection with the primary dis- 
pute, ought not to be subjected to boycott simply because, 
through dealing with one of the parties thereto, he meets 
with the displeasure of the boycotters. As stated in Pacific 


(1908) ; Re HeffTon, 179 Mo App 639, 
162 SW 852 (1914), Ixiizeaux Lum- 
ber Co. V Carpenter* Ix>c»t, 5 Law 4 
Labor 260 (NJ Ch 1923); Alfred W 
Booth & Bro. y. Burgen*, 72 N.J Rq 
181, 65 A 226 (1906) , fink v. 

Butchers’ Union, 84 NJ Eq 638, 95 
A 182 (19161; Thomson Mach Co v 
Brown, 89 NJ Eq 326, 104 A 129, 
108 A HQ (1018), Barr v Kssot 
Trade* Ckiuiicil, 53 N.I Eq 101, 30 
A 881 (1894), Auburn Drayinp Co 
V. Warden, 227 NY 1, 124 NE 97, 
6 ALH 901 (1919); Pleaters’ & 

.Stitchers’ A«an v. Taft, 131 Misc 
506, 227 NVS 185 (1928); Mulhoi- 
land Walter#’ Local Union. 13 
Ohio S. * C. P. Dec. 342 (1902); 
McCormick v. Local Union*. 32 Ohio 
CC 165 (1911); Moore* v Bricklay- 
er*’ Union, 23 Wkly Cin 1-aw Bull 
48, 10 Ohio Dec Rep 665 (1889); 
Lonjtshore Printing Co. v. Howell, 26 
Or .627, 38 P 547. 28 IJRA 464, 46 
Am St Rep 640 (1894) ; Brace Bro* 
\ K\an*, .6 Pa Co Ct 163 (1888); 
York Mfg Co. v. Oberdick, 10 Pa 
Di*t 403 (1901); Webb v. Cooks' 
Union, 205 SW 465 (Tea Civ App 
1918); Crump v. Commonwealth. 84 
Va 927, 6 SB 620 (1888); Pacific 
Typesetting Co. v Inti TypojrTaph- 
ical Union, 126 Wash 273, 210 P 
368, 32 ALR 767 (1923); Parker 
Paint 4 Wall Paper Co. v. Local 
Union, 87 W Va 631, 106 SE 911. 
16 ALR 222 (1921). 

88 . C/f Iron Moldcra’ Union v. 


Ailw-Chaimer* Co. 168 F 45, 20 LRA 
(NS) 315. 91 CCA 631 ((XA 7, 1908) 
where the court indicated that coer- 
cion of the supplier* of the person 
involved in the primary boycott wa* 
legal, though like coercion of hi* cu»- 
tomers would be illegal The court 
aaid “To whatever evtent employ- 
ers may lawfully eonibine and coop- 
erate to control the supply and the 
conditions of work to be done, to the 
same extent should be recognized the 
right of workmen, to combine and 
cooperate to control the supply and 
the conditions of the labor that is 
necessary to the doing of the work " 

83 . See Gill Engraving Co v Doerr, 
214 F 111 (DC SD NY 1914), Lisse 
V. Local Union. 24 P(2d' 833 (Cal 
1933), 2 Cal (2d) 312, 41 P(2d) 314 
(193.6) . Parkinson v Building Trades 
Council, 154 Cal .581, 98 P 30’; 
(1908) : Fierce v Stablemen's Union. 
1.56 Cal 70, 103 P 324 (1900), Gray 
T Building Trade# Council, 91 -Minn 
171, 97 NW 66.3. 63 LRA 753. 103 
Am St Rep 477. 1 Ann Cas 172 
(1903) , Grant Construction Co v St 
Paul Building Tiiides Council, 136 
Minn 16T, 161 XW 520 (1917); Em- 
pire Theatre Co. v. Ooke, 53 Mont 
183. 163 P 107, LRA1917E, 383 
(1917) 

A secondary boycott is declared to 
be an "unfair labor practice” under 
the Wisconsin Labor Relations Act 
(Laws 1939, Clinjiter 67, section 

111.06 [g]) 
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Typesetting Co. v. International Typographical Union,** 
“The courts holding that a secondary boycott is unlawful 
have done so upon the broad theory that one not a party to 
industrial strife cannot, against his will, he made an ally 
of either one of the parties for the purpose of accomplish- 
ing the destruction of the other.” Labor’s contention, as 
heretofore analyzed in connection with secondary picket- 
ing,*’ is that the third party comes within the vice of the 
primary dispute by actively aiding the person involved 
therein, whether by purchasing his goods, or selling mer- 
chandise to him, or remaining in his employ. It has here- 
tofore been seen that, at least in the State of New York, la- 
bor’s contention has been recognized,** albeit qualificdly,*' in 
the law books. The Eestafenient,'* as heretofore staled in 
greater detail,** recognizes the legjility of pressure exerted 
upon third parties with the limilatlons (1) that the third 
party must be permitted to sell, unmolested, such stock as 
he may have on hand,*® (2) that the coercion must be di- 
rected solely again.st the product of the person involved in 
the primary dispute, and not against the third person gen- 
erally.” 

It has been held in some cases that third parties may not 
be said to be coerced in the sense here employed, and that 
the situation is consequently not tantamount to a second- 
ary boycott, when the third party is given or is left an al- 
ternative course of action. This appears to he the tlieory 
upon which mamr of the cases holding trade boycotts legal 
though involving secondary boycotts,®* have proceeded. 
Thu.s in Bohn Manufacturing (Jo. v. Hollis,®* where such a 
trade boycott was held legal, the court said : “But this in- 
volved no element of coercion or intimidation, in the legal 


84 . 125 Wash 273, 216 P 358, 32 
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88. Se« aection 122, aupra 
86 See Ooldlinyer v. Feiiituch, 270 
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■477 (1938). See section 123. supra 

87 . See section 123. supra 

88. Rest., TorU (1U39> secs. 708- 
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98. .See section 144. supra. 
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sense of those terms. . . . Nor was any coercion pro- 
posed to be broiiRlit to bear on the memliers of the associa- 
tion, to prevent them from trading with the plaintiff. After 
they received the notices, they would be at entire liberty to 
trade with plaintiff, or not, as they saw fit. By the provi- 
sions of the by-laws, if they traded with the plaintiff, they 
were liable to bo ‘expelled’; but this simply meant to cease 
to be members. It was wholly a matter of their own free 
choice, which they preferred, to trade with the plaintiff, or 
to continue memb(‘rs of the association.” So also in Cote 
V. Murphy,®* where an employers’ association, engaged in 
resisting a union’s demand for higlier wages and a strike 
called pursuant to such demand, induced lumber dealers to 
refuse to sell lumber to those who, whether members of the 
association or not, yielded to the strikers’ demands. The 
jdaintiff. unable to secure sufficient lumber because of the 
inducement, siual the association, alleging that the lumber 
dealers had ndusc'd to sell to him because the association 
had threatened them with reprisal if they sold to the plain- 
tiff Tlie court lield for the defendants, saying that even 
if the facts alh'ged by the iilaintitT were true, no illegal boy- 
cott Mas thereby shoM'ii: “. . . to say. and even that is 
inferential from the correspondence, that if tiioy continued 
to sell to plaint iff the member.s of the association \vould not 
buy from them, is not a threat. It doc'- not interfere ivith 
the dealer’s free choice; it may havi' prom|)ted liim to a 
someivliat sordid calculation; he may have considered which 
custom Mas most profitable, and have acted accordingly, 
but this M'as not such coercion and threats as constituted 
the acts of tlu' combination unluM-fnl.” ®® The vioM- gener- 
ally entertained, hoM'Cver, is to the contrary. The notion 
of coercion of third parties does not permit of the analog\’ 
of false imprisonment. The right to a free and open mar- 


94 . I.IR Pa 420, 28 A 100 (1804) 
Contra Carlson v. C'ar)n>nlpr Cim- 
tractnrs’ Assn. 30,') 111 3:11, 137 N'K 
222 (1922) 

95. See also Coyin &. Roth Klectne 
Co. V. Bricklayers Union, 92 Cnnn 


101, 101 A fi.lO, 0 ALR 887 (1017): 
Parkinson to v Unililin;’ Trades 
Connell, l.ll Cal .I.Sl. 08 P 1027, 21 
I.KA(NS) 650, 10 Ann Caa 1165 
(1908). 
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ket is a right to freedom in all directions, and the -wrong 
done is the limiting of that freedom in any direction. Upon 
the question of damages, of course, the extent of interfer- 
ence and the consequent inability of the plaintiff to carry 
on his business or employment would be important, but 
upon the issue of substantive rights and the resulting avail- 
ability, for example, of injunctive relief, the length or 
breadth of the coercion is of little importance. 

Section 151. Legality of Boycott as Depending upon Char- 
acter of the Ifotiflcation, whether Persuasive or Coer- 
cive. 

The distinction heretofore considered between the pri- 
mary and the secondary boycott has been seen to revolve 
about the nature of the activity brought to bear upon third 
parties. The employment of persuasion has been seen to con- 
stitute a primary boycott. Should the boycotters go one step 
further, however, and threaten to or actually coerce, boycott 
or intimidate the buyers, sellers or employees of the person 
involved in the primary dispute, for their failure or refusal 
to cooperate with the boycotters, then the situation, as has 
been seen, is now generally considered to be a secondary 
and not a primarj- boycott. The question naturally pre- 
sented by the distinction thus drawn is: when does a given 
notification to the allegedly unfair enaployer’s buyers, sell- 
ers or employees constitute propaganda merely persuasive 
in nature, and when, on the other hand, does the notifica- 
tion portend threat of reprisal in the event of non-coopera- 
tion f No generalization can, as yet, be made. It has been 
held, for example, that a notification to a picketed employ- 
er’s customers that the employer was engaged in a labor 
dispute and that the people notified should “govern them- 
selves accordingly” constituted an implied threat that the 
enstomers would likewi.se be picketed for non-cooperation, 
and w'Bs hence enjoinable as an illegal secondary boycott.** 
It has also been held" that use of the terms “watch these 

M. Perry Track Lines v. InUmA- 97. United State* Oypsnm Oo. t. 
tiooel Brotherhood. 1 CCB Ub Ou Hetiop, SO F(Bd) 2SB (DC HD U 
im (Colorado 1930). 1930). 
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materials” and “continue to watch these materials” as slo- 
gans circulated among the trade by a union attempting to 
unionize the plaintiff is intimidating to the trade and will be 
enjoined, the court saying ; “The pressure was to he brought 
by publishing these circulars far and wide, bringing them 
to the attention of local union labor leaders with the expec- 
tation that those organizations and individuals would bring 
them to the attention of the dealers, customers of the plain- 
tiff, and of the workmen on jobs that used plaintiff’s mate- 
rial, and thus intimidate dealers and induce them to re- 
frain from using plaintiff’s materials.” In Crouch v. Cen- 
tral Labor Council,** it appeared that a young lady walked 
to and fro in front of the plaintifTs restaurant which was 
involved in a labor dispute, exhibiting an issue of the Ore- 
gon Labor Press on which was printed in large letters the 
words “Crouch employees work 7 day week. Culinary 
unions are appealing to public to rebuke practices. Low 
wages and no day of rest marks employment policy of 
Crouch’s places.” The court said that “if this conduct on 
the part of defendants was not intended to intimidate plain- 
tiff and his employees, then there was no purpose at all in 
that conduct.” On the other hand, it has been held that 
pickets who occasionally shouted “do not cross the picket 
line” did not thereby intimidate customers of the boycotted 
employer, so as to transform the activity into a secondary 
boycotl.®’ It has been indicated that a labor union may be 
said to liave coerced a third partj- to a labor dispute where, 
although no throats were insed, the party coerced knew of 
the pressure which should be exerted against him if he re- 
fused to cooperate.' The notion that the mere force of 
numbers is sufiicient to transform any acts of persuasion 
into attitudes of intimidation undoubtedly plays an im- 
portant, if probably as yet an uiiascertainable, part in the 
judicial decision. As stated in Chapin on Torts: “Suppose 
half a dozen men stop a coach, and one of them politely asks 
the passengers to hand over their valuables, thoughtfully 

98. 334 Or 612, 203 P 720, 83 ALR (2d) 1 (Mags 1939). 

193 (1930). 1 . R an W Hat Shop t. Scully, 98 

99 . Simon y. Schwachman, 18 NB Conn 1, 118 A BS (1922). 
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adding, ‘but you need not do so unless you wish.’ Would 
the courtesy displayed prevent the transaction from being 
considered robbery.” * 

Section 152. Use of the Term “Unfair.” 

In connection with the use of the term “unfair,” the courts 
are sharply divided.® but the present trend, if any gener- 
ality is possible, seems to be in the direction of liolding that 
to banner a person as “unfair” is not thereby to intimidate 


third parties who continue 

2. Chapin on Torts (1917). p 441 

3. Holdinp that use of the term 

“unfair” does not |v>rtend any 
threat United Chain Theaters v. 
Philadelpliia .M I’ Op i ’>'> •’ 

(2d) 189 (DC KD Pa Vi.il) Cm 
derella Theatre Co. v Sign Writers 
Ixical I' (1 F ''Upii I'il sto 
iDCD Mieh 1934 1 United ''tate- 
Gypsura Co v Heilop 39 Fi'2d) 22.S 
(DC N'D la 19.3111 Phillip Il.iirKi 
Co r Ale\aiidcr. ]9> Ml .\pp .'id^ 
(1910). Delian v Hotel i'inplojees 
1.59 S 017 (I.a 19.3i) My Maryland 
LfHifiP 1 Adt, Km Md 2 is .■«'• A 
721. ti2 r.R5 7,52 .19051 (.ray ^ 
nuildini: Tracies (oim.il. 91 Minn 
171, 97 N'W (103, (i.3 MIX 7.5.3. 103 
Am St Hep 477 (l‘.0)3., StvtTes e 
Motion Piet lire Maili (l(«‘ruti>rs 
Union. 1.30 Mum 20(1. 101 NW .524 
(1917) ; Lindsey c Montana Fed of 
Labor. 37 Mont 2IH. I'lO P 127 
(190S) . Iverson > Diliio 44 .Mont 
670 119 P 219 11911) link .1 .Son 
V. Butchers' Union S4 XI Kij 038, 
9.5 A 182 iini.5); .Siiisiieinier » Unit 
ed fiarmeiit W U 77 Hun 213, 28 
ms .321 (1894); Mills e tinted 

States Pnntmp Co 99 AD lUi.'i, 91 
XYS IS.i (1904). People c P.adt, 1.5 
XY Crini 174, 71 X5 s hj« (1900), 
Cohen v. United Garment Workers, 
35 Misc 748, 72 XVS 341 (1901), 
Fo«ter V. Retail Clerk* Protectne 
Ab**!!, 30 Mi*e 48, 78 XVS 860 
(1902) ; Seubert v. Reif, 98 Mine 402, 
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164 XV.S .522 (1917). Heitkcmper i 
Hoffman. 99 Jlisr ,543, ]hl X5 “8 ,'•,3.3 
(1917) I'ldilie Bakinir Uo \ .Stern. 
1-27 .Mise 229. 21.5 XX S ,5,17 |I92(.). 
Butterick Puli. Co \ Ty i>o);ra|ihleaI 
Unitiii. .50 Mim- 1. 19(1 XX S 292 
(190i>) , ("lark Limeli Uo \ C’lecelatid 
XX'aiters, etc L.enl. 22 Ohio Xpp 
20.5 1.54 XH .3t>2 (192il) Stoner v. 
Robert 1.3 XXash L He|i 4.)" (Sup Ut 
Ik 191.5). Zaat e Ituildini; I rmles 
C'outiiil. 172 Wash 44.5, 20 ]’(2d) 589 
IP'.).)) See also State \ X'uiil’elt, 
1.30 XC (!3.), 49 SK 177, 08 I.R \ 700, 
1 -Xtin Ua.s 40.5 |1!K14| 

Holding that a threat is thereby 
porteiidi'd (.imi)>i rs 1 liiiek'B .Stove 
and Ranee Co 221 US 418 , 31 S Ct 
492 .5.5 L Ed 797, 34 IR.XiNS) 874 
(1911). Seattle Brrwin>r A Malting 
Co. V Hausen, 1(1 F Kill ICUA XI) 
Cal 190.5) , I lilted .Slates (lypsiini Co 
V Hr«lop, 39 F(2il) 228 (DC .ND 
lr,»a CD 19.30) , Martin \ Franeke, 
227 Mass 27-2, 110 XK 404 |1!»17). 
Dh\is s MiOiiiean, .30 Pa D A t' 
(1939) See also A T Stearns burn 
her ( o V Howlett. 209 Mas* 4.5, 137 
NE 8-2, .52 ALK 1122 il927). 

Iloldnig that the question i* one 
of fact to be decided in the light 
of the cireuiiistances of the particu- 
lar ease. Camplietl s Motion Picture 
Machine Operator* Union, 151 Minn 
220, 186 XW 781, 27 ALR 631 
(1922). 
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dealings with the person involved in the primary boycott. 
Indeed, the cases are holding in increasing numbers that 
use of the term “unfair” in labor disputes cases involves 
merely the expression of opinion in connection with the em- 
ployer’s labor policy.* As stated in Thompson v. Delicates- 
sen Workers Union,* “Clearly the defendant is guilty of no 
coercion of persons who may wish to patronize the com- 
plainant. And 1 think the placards and handbills are free 
of material misrepresentation. They charge that the em- 
ployer is unfair to the union. The word which I have em- 
phasized misleads no one; it is recognized generally as a 
characterization of an emi>!oyer w’ho refuses to conduct his 
business in the manner desired by the union. It is notice of 
a dispute.” 

However, there are decisions which hold that labor has 
the right to use the term “unfair” in connection with an 
employei’s action considered detrimental to the union, only 
where the employer is indeed “unfair” in the position which 
he takes, and that it is a question of law for the court to 
determine whether, in the given case, the employer may be 
said to he “unfair.”* Moreover, any feeling of certainty 
which lahor may have in connection with the present law 
governing use of the word “unfair” must he qualified by the 
language of the United States Su)u-eme Court in Gompers 
v. Bucks Stove & Range Co.^ The court there said; “The 
agreement to act in concert when the signal is publi.shed, 
gives the words ‘unfair,’ ‘we don’t patronize,’ or similar ex- 
pressions, a force not inherent in the words themselves, and 
therefore exceeding an\ po.ssihle right of free speecli which 
a single individual might have.” 


4 . '■Till' tf-riii ‘unfair’ n't Ubod by 
organired labor Ima ronio to ha\<' a 
meaning wpll iiiidpi stood It moans 
that the person so dpsittiiati’d is un- 
friendly to organized labor or that 
he refusps to rpcognire Ha rules and 
regulationa. It phargps no moral 
shortcoming and no want of hiisinpss 
capacity or integrity” Steffps v 
Motion Picture Mach. Op U. 138 
Mum 200, 181 NW 624 (1017). 


8. S .4 (2d) 13.1 (X.T Eq 19.30) 

6. Sep Korahnek \ Motion Picture 
Operators I nion. 1-10 Mmn 4S1, 1(38 
NVV 7Cfi, 3 .VLR 1200 (1018). re- 
heariiig dpn. 140 Minn 468, 169 NW 
520. 3 ALR 1294 (19181, Hughes v 
Kansas City .M.P M.O U. 282 -Mo 304 
221 SW 95 (1920). 

7. 221 US 41 S, 31 S Ct 492. 65 L 
Ed 797, 34 LRA(NS) 874 (1911). 
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Section 153. Use of the Term “Scab.” 

In several cases, use of the term “scab” has been enjoined 
or has been held to be possessed of an ingredient of intimi- 
dation.* In Evening Times Printing & Pub. Co. v. Amer- 
ican Newspaper Guild,* the employment of a sound truck 
from whose loud speaker emanated the word “scab” as con- 
cerned the employer involved in the dispute, was enjoined 
upon the general ground that it was a word which had “op- 
probriou.s significance.” 

Some courts, however, belittle both the extent of op- 
probrium inherent in the term, and the intimidating char- 
acter of the term.“ 

8 . See United States v. Taliaferro, 10 . See Cohen ▼. United States, 
290 F 906 (CCA 4. 1923); Michael# 295 F 033 (CCA 6, 1924), Illinoii 
V. Hillman, 111 Misc 284. 181 XYR Malleable Iron Co. v. Michalek. 279 
165 (1920) See also Crane * Co. M'ood 

\ Snowden 112 Kan 217 (1922); n tv \aa 

SUte V. Christie. 97 Vt 461, 12.1 A 

849, 34 ALK 577 (1924) Mi»c 185, 186 KYS 95 (1921); People 

8. 124 NJ E<t 71, 199 A 698 (1938). ▼. Radt, 71 NY0 846 (1900). 
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Section 154. Definition and General Natnre. 

The collective bargaining agreement has been variously 
interpreted, but its essential nature is the subject of gen- 
eral understanding. It may be broadly defined as an agree- 
ment between a single employer or an a.sssoelation of em- 
ployers on the one hand and a labor union upon the otlier, 
wbich regulates the terras and conditions of employment.' 
“Such agreement may be a brief statement of liours of labor 
and wages, or, on the other hand, it may take the form of a 
book . . .or often an exhaustive pamphlet regulating, in 
the greatest mmiitenes.s, every condition under which labor 
is to be performed, and touching upon such snlijects as 
strikes, lockouts, walkouts, seniority, apprentices, shop con- 
ditions, safety devices and group insuranci*.’’ * The term 
“collective” as applied to the coll(‘ctive bargaining agree- 
ment will be seen to reflect the jdnrality not of the em- 
ployers who may be parties thereto, but of the employees 
therein involved. Again, the term “collective bargaining” 
is reserved to moan bargaining between an empli>yer or 
group of employers, and a bona fide labor union. Bargain- 
ing which involves a company dominated union is assumed 
to be merely a disguised form of individual bargaining 
The collective bargaining agreement bears in its many pro- 
visions the imprints of decades of activity contending for 
labor equality through recognition of the notions underly- 
ing collective negotiation. Indeed, in the eolleetive bar- 
gaining agreement is to be found a culminating purpose 
of labor activity. 

Section 155. Novelty of the Legal Problems Involved. 

Any adequate study of the collective bargaining agree- 

1. See, for other dchnitionii of the word< "collertivc luirKainint’ agree 
eolleetive bargaining agreenient, ment" are preferred in tliia work 
Shelley v. Portland Tug A llarge (o because the process of collective bar- 
168 Or .177. i6 r(2d) 4ii (19.18). gBiiiing is thereby more clearly set 
Brisbin v N. E. I.. Oliver I.odge. forth 
2T9 NW 277 (Nebraska, iniS) The ” 

subject considered in this chapter is Rcntschler T. Mo. Pac. R. R. Co 

tnmally considered under the term 126 Neb 463, 263 NW 694, 96 AIjR 
"eoUective labor agreements” but the 1 (1034). 

« 7 « 
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ment must be prefaced with two characteristics of this 
branch of our law as presently constituted. First, the new- 
ness of it all. In the present state of the law governing the 
collective bargaining agreement is most clearly reflected 
the infant status of American labor lav. In 192.') a writer 
upon the subject could say: “In view of this strategic im- 
portance of collective labor agreements, it is somewhat sur- 
prising to discover that their legal nature has never been 
carefully considered or precisely defined in an American 
court decision.” * The recency of this legal development 
may he attributed largely to (1) the comparatively recent 
growth and large scale development of the labor movement ; 
(2) the fact that labor preferred, until fairly recently, to 
rely on its economic strength to enforce its agreements, in- 
stead of resorting to tlie courts; (2) the general illegality 
until comparatively recent time.s, of labor activity carried 
on for collective bargaining and the closed shop, as distin- 
guished from like activity carried on for immediate pur- 
poses, as for higher wages or loss hours of employment * 
Second and (lerhaps consequentially, the present confu- 
.sion to which tin* collective bargaining agreement has been 
subjected at tlie hands of the common law. The common 
law has. to be sure, contended in times yiast with unac- 
customed problems. But it has generally recognized the 
necessity for the introduction info the law of equally new 
and unaccustomed tools with which to solve newly arising 
interests arguing for legal recognition. AVe would never, 
for example, have been equal to the task of building up a 
law of negotiable instruments if we had been unwilling to 
qualify the common law to the extent of receiving the law 
merchant into its rules and prineiples. Similarly, we seem 
to be in need of a new Statute of Westminster II to impel 


3. Fuchs. Cullcctivp Ijibor Agiee- 
ments in Americsn Law {192.>) 10 
St. Louis 1 Kov 1, 2 

4 . Boycotts have been held illegal 
if carried on to induce the ndnption 
of a system of collective bargaining, 
such boycotts being considered un- 
related to the securing of higher 


wages, less hours or other more ben- 
eficial conditions of employment. 
Unitwl Shoe Macliinery Corp i. 
Fitrgerald, 2:i7 Mass 537, 130 NE 80, 
20 ALR 1508 (1021); Heitkemper v. 
Central Labor Council, 99 Or 1, 192 
P 765 (1920). 
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the general acceptance of the point that new oonet^ons 
are necessary to meet the surge of new problems :p'Mch 
have followed collective bargaining and the developi^lbt of 
the collective bargaining agreement. As has been observed, 
“Such limitations as the courts have placed upon the col- 
lective functioning of collective agreements seem not the 
result of economic prepossessions, but rather of blunders 
committed by judges within the grip of concepts^ derived 
from the law of private contracts, which, when carried in- 
discriminately into a field so functionally different, become 
cramping abstractions.” * 

Subsequent sections dealing with collective bargaining 
agreements consequently take up a twofold task: first, to 
state the law which has developed in connection with such 
agreements; second, to unfold the novelty of the problems 
raised by these agreements, so as thereby to lay the founda- 
tion for a discussion of the means whereby the law govern- 
ing collective bargaining agreements may reflect more ef- 
fective, more realistically appraised legal doctrine. 


Section 156. How Questions Involving Validity and Scope 
of Collective Bargaining Agreements Are Raised. 

The validity, enforceability and interpretation of col- 
lective bargaining agreements have been made the subject 
of litigation in not merely one or a few, but many different 
types of controversies. The usual case involves a suit by an 
individual employee to recover pursuant to the terms of the 
agreement, or to assert seniority rights thereby guaranteed. 
But the problem is raised in other ways, as through suit by 
the labor organization, an employer or an employers’ as- 
sociation for specific performance, or damages, or enforce- 
ment of an arbitration clause contained in the agreement. 
Sometimes it is sought to enjoin a strike, picketing or a boy- 
cott called in alleged violation of the agreement, while at 
other times the labor organization is the plaintiff seeking 
to enjoin a lockout in breach of the agreement or a failure 
to hire union and not non-union employees, or to restrain 

f. Mot«, Tbe Premnt Statu* erf Collcetive hugkinlng AgnmumU (ISSS) 
Sl Hair L Kev «se, 639. 
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a runaway shop. The validity of mining 

agreements is nlapi tested in proceedija#i to de- 
stroy the Af the agreement, as it is one to 

secure a clossdi shop, or to yegulate aa ^hitire industry by 
prescribing ruins gd^verni^ bompetitl^. 


Section 157. VUtf 
OnlyinW^iemlt, 


liihonld Be Binding 

The opiaiftt Wa* St' Q^ffane entertained in some quarters 
rgrttsHUg agreement ought to impose no 
l^n the {Mating, but rather a mere moral obli- 
il ^ Jon ikrHvo up to ittm tenns.* Such an opinion may be the 
rOTCction of a de.sirajfto Vecognize their binding nature, in 
ly a/way of saying that collective bar- 
OUglit to be binding and that the law 
leaps of enforcing them in the light of 
ling in the way of their enforcement.’ 
Uective bargaining agreements should 
We has, however, found its main source 


wlttch case it is si 

gaining agreemeuto 

might well look to 
the difficulties st 
The opinion that/ 
be morally enfopjs, 


in advocacy 
agreeme 
matten 
•o: 


ti^ law ought not to meddle with such 
the parties should be left to adjust such 
rise -with the guidance of morals and 
^ this respect, the opinion reflects a mis- 
P*®iyim#'..on of the manner in which industrial disputes 


® Commons and Andrewg, 
Princi[J«s of Labor legislation 
(1920)^ pp ilB-120, R<!print of the 
repora of the Conference in the 
the Secre- 

***? y. J WSflfalority R*. 

!!!* T Comm IS 

**•**„ A. fWffJr tfWth and 

'.nal R«Dort, n. .^v of t**' 

United 
trial 

and Teatlmwigf, '•*'^■^715^. 

7. Sea ihtclia. v. ^Ollvo I,abor 
Agreementa in AmeriMHi'r^W (ISSii), 
10 St Loula L Rev S, 

Yazoo, etc. R. Co. v.''UMifkM#. lil 
MUa 4, 138 8 809 (lOSl^.^ **. . 
Although only a few Mw 

courta were bolding tliat an 


\idiial member of a labor union 
could not maintain an action for the 
breach of an agreement between an 
employer and the Union of whic 
the plaintiff was a member in reepeot 
to wages and other rights fixed in 
the contract, these rulings ItlKM 
been left in the rear in the adiMilifi., 
nient of the law on this genera^jH^ 
jeet and the holdings now ar^b4||j||^ 
these agreements are primanir' 
the individual benefit of the mMhM* 
of the organization, and that 
rights secured by these contrai||t t** 
the individual rights of the 
ual members of the union, a^ 

,lie enforced directly by the had 
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not- 
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are settled, aiyf the like manner in which, sometimes under 
pain of damages injunctions and specific performance de- 
crees, such agreements are kept. One needs but to recall 
the cases under tite National Labor Relations Act wherein 
employers resisted the reducing of collective bargaining 
agreements to signed writing though ngr^'ements had there- 
tofore been arrived at,* cai^es wherw^Tabm has been obliged 
to enjoin the violation of a <y". etiwe bargaining agreement, 
or to recover damages for the emfAloyer’s breaib thereof,** 
and cases, on the other side of thV^ controversy, ^lereir^ 
strikes or picketing by unions in brfeach of collect '^' OeVr- 
gaining agreements have had to bel enjoined,** to realizJs. 
how ineffective would be a moral saMiction. Few who are 
close to the subject of industrial dispiwtes will be so bold or 
naive as to believe that men will ahlVays stand by their 
agreements in times of stress without ^the knowledge that 

9. The Circuit Court ct Appeals fussl to en Mcr into written ain’ermeiits 
for the Seventh Circuit has ruled with the u^oioii, Such employers pre- 
that the National I.ab<ir Relations fer to piie lip -, crvire to the .Act, but 
Act does not require an emplover to do not want to as!* , iime responsibilities 
enter into a tipned written npree in wntinp They y |f>,'»i 
uient with the Union (Inland Steel dajs when the lnboi\^ apr* '"’*'*'* 

Co V NLRB, 109 I'(2d) fl (OCA 7, interpreted merely a^ a geiit''’'"* 
1940]) but the contrary has been held apreenicnt 1 hpv pi^ rsue the oe 
by the Second Circuit (Art Metals taetn-s as the lndustrints,*..WorV of 
Construction Co v .\LJ!B, 110 Kl2d) the tVorld with a reiersc prneiple 
14S fCCA 2, IS-igp and by the The I W \V would not »?'' an 
Fourth, .Sixth, Ninth and Tenth Cir- aprerment with employers |reause 
*TUits NLRB T Hiphland Park Mfp they would not cfimpromise with 

aCo no Ff2d) 8,12 (CCA 4 . 1940) , H capital The "die liard'_^ “-jjilov**!- 

▼ ■I Heinz Co v NLRB. 110 F(2di S4.T will not sipn an npreenien _ Ii the 

(CC.A 6, 1940], cert pranted 310 US Union berause he will now*5ui(iro 


821. 00 S Ct 1102. S4 L ed 1391 
(1940| , NLRB V. Sunshine Miniiip Co 
110 F(2d) 780 (CCA 9. 1940) , Ccmli 
nenUl Oil Co v. NLRB, 133 F#2d) 
473 (CCA 10, 1940) The I niteel 
States Supreme Court has not yet 
passed on the question See section 
331, infra, for a more extended dis- 
cussion of the law upon the subject. 
See also IJeberinan, The Collective 
lalFjr Agreement (NY 1940), p 20- 
“Some employers attempt to avoid 
genuine --«» t~— ^ing by » 

480 


mise with labor/''^^ also l>®hiiisky 
V, lllue DalCp,.,,,, c„ -182 MWe 177, 
292 NYS 8'^ 

10. See iofra 

also eases, a^J^tion 109, infra, in 
volvinp attenMs by impluyers to 
evade the (>l .„atioiis of a collective 
barpainine 'F disbandinp one corpo- 
ration rid forming another one, eon- 
fbst the new corporation is 
■lot bound by the agreement, 

11 . See section 183, infra. 



CoiiiBOTTVE Bargaining Agreements § 167 

the sanctions of law may be called upon to prod recal- 
citrants. 

» '^Foreign treatment of the collective bargaining agreement 
varies in the extent of recognition, but with the exception 
of England, where the agreement is not given legal effect 
at all,” the law intervenes in some way or other to enforce 
the terms of the agreement. In Denmark, Finland, Italy 
and Queensland, violation of the terms of a collective bar- 
gaining agreement is declared to constitute a crime, and 
in some countries individual agreements contrary to the 
terms of a collective bargaining agreement are void.” Like- 
wise in France and Svreden, collective bargaining agree- 
ments are given legal effect.” 

I Note should be made of an argument sometimes heard, 
Ithat collective bargaining agreements should not be legally 
enforceable contracts because of the possibility that the 
wages therein provided for may become unfair to working- 
men through a rise in the cost of living during the period of 
the agreement. There are, to be sure, several instances 
wlicrein strikes liave been called in breach of collective 
l)argaining agreements because the workers bound by the 
agi’eements found themselves receiving much less in the 
form of real wages than was contemplated at the time the 
agreement w’as signed. The nationwide bituminous coal 


12 Trade I'nion Art 34 and 35 
Viet c. 31, sec. 4 (1871); 39 & 40 
Vict. c. 22, sec. 18 (1870). Holland 
V, London Soc. of Comjinsitors, 40 
TLR 440 ,1924); YounR v. Canadian 
Northern Kv Co. [1931] AC 83. Tt 
(collective bargainiiif; agreement) 
appears to their Ixjrdships to be in- 
tended merelv to operate as an 
agreement between a body of em- 
ployers and a labor o.ganization by 
which the employers undertake that 
as regards their worlcnien, certain 
rules beneflcial to the workmen will 
be observed. . . . If an employer 
refused to obaerve the rules, the ef- 
fective sequel would be, not an ac- 
tion by any employee, not even an 
[1 Teller]— SI 


action by Division No 4 (The I'nion) 
against the employer for specific 
performance or damages, but the call- 
ing of a strike until tlie grievance 
was remedied.” Young v. Canadian 
Northern Ry. Co (supra). But the 
agreement establishes a usage which 
becomes part of individual contracts 
of employment. 1 Webb, Industrial 
Democracy (1920), 178, 437. 

IS. 1 Freedom of Association 90; 
Rice, Collective Labor Agreements in 
American Law (1931), 44 Harv L 
Rev 672, 67«. 

14. Rice, Collective Labor Agree- 
ments in American Law (1931), 44 




§ 158 Laboa Bibfvtes akd Cousottvb BABQAiar;MK 

miners’ strike of 1919, for example, was a strike called in 
breach of agreement and in protest against continitatioit of 
a wage scale which had become oppressive in the light of- 
the increased cost of living following the World War,“ 
But the argument has much less present validity than it 
ever had. In the first place, labor’s resort to the injunction 
as a means of enforcing the terms of collective bargaining 
agreements has indicated to workingmen some of the ad- 
vantages of legal validity of the agreement. In the second 
place, extensive use of short term collective bargaining 
l&greements or long term agreements containing provisions 
for periodic adjustment of wage scales have obviated much 
of the substance which was the basis for the argument. 

Section 158. Legal Objections to Validity and Enforce- 
ability. 

Objections to the validity and enforceability of collective 
bargaining agreements have emanated from two main 
sources. The first has been found in the organic law of 
contracts and equity, and more particularly, (1) in the re- 
quirement of consideration ; (2) in the rule that agreements, 
to be valid, must reflect the absence of duress, and (3) in 
the principle that equity will not enforce agreements where 
no mutuality of remedy exists. The second has originated 
in ideas of public policy, and more particularly the prin- 
ciple that contracts in restraint of trade are unenforceable. 

Two miscellaneous grounds of objection need to be noted, 
which, however, have not found support in many cases.'The 
first is that expressed in Bumetta v. Marcelinc Coal Co.“ 
where the court said : “The miners’ union is not an organ- 
ization for the purpose of conducting any business enter- 
prise, but is purely one for the protection of labor against 
the unjust exactions of capital. The members of the union 
do not labor in coal mines for the organization, but each 
member works for himself, and whatever compensation he 
receives is for the benefit of himself and his family. That 

U. Sac Witta, Tlu Covoitnieiit to UL 180 Mo B41, 70 SW 180 
XaInm- PbpiitM (193S), p. 249. (1904). 

«a» 


ti touwI 



CotiLEOTzVE BA.BaAnTiNa Aoz^emekts § 159 

tlie Boisers’ Enion, as aa organization, cannot make a con- 
tract for its individnal members in respect to the perform- 
ance of work, and the payment for it, in our opinion, is too 
clear for disenseion.” ” The second is that a labor union, 
being but an aggregate of persons and not a legal entity, 
must be deemed to have acted on behalf of its members in 
negotiating the so-called collective bargaining agreement, 
and consequently that the agreement is in reality the in- 
dividual employment agreement of the members of the la- 
bor union.** 

Separate consideration will be given to each of these 
lines of main objections. First to be taken up (sections 
160-162) will be the diflSculties encountered by the rules and 
principles established by the organic law of contracts and 
equity. Sections 170 to 176 will discuss collective bargain- 
ing agreements in connection with public policy assertions. 

Section 159. View That Agreement Creates a Usage. 

Impelled by some or all of the objections set forth in the 
preceding section, the view has developed that collective 
bargaining agreements are simply usages. The view that 
collective bargaining agreements create or establish a usage 
is to give very little, if any, legal consequences to the agree- 
ment. Nevertheless the view has been taken in a number 
of cases.** Under it the agreement itself creates no binding 

17. See »l*o the following case 143 Ark 197, 224 SVV 436 (19201; 

rontaining language to like effect- Mnstell r. Salo, 140 Ark 408, 215 SW 
HudiAn V. Cineinnati etc. R. Co., 152 583 (1919); Gregg v. Starks, 188 Ky 

Ky 711, 164 SW 47, 45 LKA(SS) 834, 224 SW 459 (1920) Piercy v. 
184, Ann Cas 1U15B, 98 (1013). I>ouUviUe & Nashville Ry Co 108 

18. Barnes v. Berry, 189 F 225, 04 Ky 477. 248 SW 1042 (1923) ; Hud- 

CCA 601 (CCA 6, 1009) ; Wilson v. son v. Cincinnati, etc, R. Co. 1S2 Ky 
Airline Coal Co. 215 Iowa 86.5, 246 711, 154 SW 47 (1913); Long v. 

NW 763 (1933). Sec also O’Jay BaUimore A Ohio Ry. 155 Md 265. 
Spread Co. v. Hicks, 185 Gn 607, 195 141 A 604 (1928); Bumetta v. Mar- 

SE 664 (19.38). celinc Coal Co. 180 Mo 241, 79 SW 

15, United States Daily Corp, v. 1.36 (19041; Kentsehler v. Mo. P. R 
Xlchole, 32 r(2d) 834 (CA DC 19201; Co. IW Neb 493, 2.13 094, W 

Yacoo etc. R. Co. v. Webb, 64 F(2d) ALR 1 (1934); Unkovich v. N. % 
002 rCCA 6. 1933) Harriaon v. Pull- Central R. R. 117 NJ Eq 20, 
manCo. a8F(2d).82« {CCA 8, 1934): 876 (1934); Keysaw v. Oot^gi||| 

Moody y. Model Window Olaai Co. Brewing Co. 121 AD 58, mwm 
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legal obligation^ As stated in Panhandle & S. F. E. Co. v. 
Wilson:*® “The ordinary function of a labor union is to 
induce employers to establish usages in respect to wages 
and working conditions which are fair, reasonable and hu- 
mane, leaving to each of its members to determine for him- 
self whether and for what time he will contract with refer- 
ence to such usages.” The agreement is the measure, how- 
ever, of the individual employee’s rights, provided he can 
show that he contracted with reference to it. He need not 
show that he is, or was at the time of the execution of the 
agreement, a member of the union -when the agreement was 
made, since the usage operates throughout the industry 
involved in the agreement.** Nor need he show that the 
employer was a party to the agreement, since the employ- 
er’s mere knowledge of the usage is sufficient to bring him 
within its purview .** 

The view here considered will be seen to involve collec- 
tive bargaining to some extent, but not to result in a col- 
lective bargaining agreement. Hamilton’s de.scription of 
“collective bargaining” in the Encyclopaedia of the Social 
Sciences, while imperfectly stating the notion and conse- 
quences of collective bargaining as we know it today, is 
nevertheless an accurate description of the process from 
the point of view of the usage theory. “The process of col- 
lective bargaining,” writes Hamilton, “results not in a la- 
bor contract, but in a trade agreement. This imposc.s no 
obligation upon the employer to offer or upon the laliorers 
to accept work; it guarantees neither to the employers 
workmen nor to the laborers jobs. It is nothing more than 


562(1907); lAnf^ode v. Olean Brew- 
ing Co. 137 AD 355, 121 NY.S 388 
(1910); Barton v. Oregon Washing- 
ton R. 4 Nat. Co. 148 Or 648. 38 P 
(2d) 72 (1924); Cross Mountain Coal 
Co. V. Ault, 167 Tcnn 461, 9 SW 692 
(1928) See also Order of Railway 
Condoetors ▼. Jones, 78 Colo 80, 239 
V 882 (1926) ; Mosshamer r. Wahash 
Ry. 221 Midi 407. 101 ITW 210 

S 922); Weat v. Baltimarc 4 Ohio 
R. Oo. 103 W Va «7. 137 BE 664 


(1927). 

90. 55 SW(2d) 216 (Tex Or App 

1932) 

21. Oregg r. Starks, 188 Ky 834, 
224 SW 469 (1920); Yaeoo etc. B. 
Co. V. Webb, (M F(2d) 902 (CCA 6, 

1933) ; United Slates Dally Publish- 
ing Corp. r. Nicbob, 32 F(2d) 834 
(CA DC 1029). 

S2. United RUtes DAlly Publishing 
Corp. r. Nichols, 32 F(2d) 834 (CA 
DC 1929). 
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a statement of the conditions upon which such work as is 
offered and if accepted is to be done. The contract of em- 
ployment is still between the individual employer and the 
individual employee, though the provision of the order in 
which men are to be taken on and laid off may give to or 
withhold from laborers a chance to dispose of their serv- 
ices.” 

The question as to whether the employee who claims the 
benefit of the terms of the agreement contracted with refer- 
ence to the usage is one of fact,*® to be decided by judge or 
jury depending upon the method of trial. In some cases 
the quantum of evidence required to prove that the indi- 
vidual contract of employment was meant to be governed 
by the national agreement has been large.** In other cases, 
upon the other hand, a broad view is taken of collective 
bargaining agreements under which tue quantity of proof 
ncccvSsary is relatively small.** Thus, it has been held that 
knowledge of the specific provisions contained In the agWlifc 
mont need not be shown as a condition to recovery t4iairA> 
under.** The increa.sing favor which collective bargAbttBig 
agreements have been achieving in the eyes of coia^ idl 
over the country is probably evidence of the fact tlu^ UttTe 
will hereafter be necessary to be shown to bring em- 
ployee within the purview of the agreement. lUi^sfereting 
this liberal judicial attitude toward collective b^jgaining 
agreements is the language of the court in Yav.o(^!^» R. Co. 
V. Webb:*' “As a safeguard of social peace it feoBective 
bargaining agrcemontl ought to be construed iMk narrowly 
and technically but broadly and so as to accom^uiah its evi- 
dent aims and ought on both sides to be kept ^W^fully and 
without subterfuge.” ** 

S3. Moody v. Model Window Glass 
Co 14.S Ark 1»7, 224 PW 4.10 (1020). 

34. Biirnetta t. Maroeline Coni Co 
180 Mo 241, 79 SW l.SO (1904); 

Langmade v. Olean Brewing Co 137 
AD 355, 121 N\’S 388 (1910). 

85. Yaroo, etc, R. Co. v. Webb, 64 
F(2d) 902 (CCA 6, 1033); Kentsclilcr 
T. Missouri P. R. Co. 126 Neb 483, 



253 NW 694, fS 1 (1934) 

86. MasteB 140 Ark fli; 

216 SW - ; 

87. 64 (CCA 5, 

^ Viiiroo etc. R. 

It' Miss 4 , 1.33, 

IP court said 
hundred 
land labor u 
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Section 160. Requirement of Consideration. 

Because, under the terms of collective bargaining agree* 
ments in most cases, employees do not obligate tbemselTes 
to work for the employer nor does the union undertake tO 
furnish men at the employer’s request, several cases have 
held the agreements void because lacking consideration.** 
Most courts, however, prompted by the viewpoint that “it 
is in the interest of good government that labor unions and 
employers should be afforded . . . reciprocal protection 
in their lawful contractual undertakings,’’*® have found 
consideration in a variety of circumstances. Thus it has 
been held that consideration will be found in an implied as- 
sumption by the union to enforce the agreement by exert- 
ing its powers over its members given to it by the constitu- 
tion and by-laws of the union, and a further implied under- 
taking by the unir., not to do anything inconsistent with 
the terms of the agreement.** It has also been held that con- 
siderations .'xist in the union’s undertaking not to ask for 
a wage increase during the term of the agreement.** In 
Mais^l V. Sigman** the court found consideration in the 
employees’ implied promise to render services under the 
terms of the agreement. The implication was found from 
the language of the agreement to the effect that the union 
contracted “for and in behalf of the said union and for and 


held to be criminal oanspiracies, on 
down even to a recent period, the 
•tmsglea of the*e onions for full 
recognition ia the law upon a fa- 
vorable basis has been somewhat ar- 
dnous and beaet wHh obstacles. ' The 
time has at lipt arrired, however, 
when, under patlriotic and intelligent 
, leadera|iip, their place has become 
^ secure In the cent dcBce of the coun- 
try, and tbeir oontyacts are no longer 
o astrued with hesitancy or strict- 
ness, but are accorded the same Hb- 
erality, and receive tbs same bene- 
fits cd the opplicatlcm rf the prin- 
^let of the modern lav;^. bestowed 
npon other agreemenfi* appsr- 
to the important ntfafrif life.” 
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39. Wilson V. Airline Coal CO. 21S 
Iowa 885, 246 JfW 753 (1933) j IkvU 
V. Davis, 197 Ind 380, 151 XE 134 
(1926) ; BerUbammer v. Cleveland & 
M. Coal Co. 8 I.aw A Labor 217 (W 
Va 1926). See also Cross Mountain 
Coal Co. V. Ault, 157 Tenn 461. 9 SW 
(2d) 692 (1928). 

20. Rlbner v. Raseo Butter A Egg 
Co. 1.35 Misc 616. 238 SYS 132 
(1929). 

21. Harper v. Local Union. 48 8W 
(2d) 1033 (Tex Civ App 1222). 

22 . Oilehriet Oo. v. Metal Pcdisheni, 
112 A 220 (KJ mO). 

22 . m MIm 714, 208 HITS 21? 
(1924). 
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ill b^iklf of the members thereof now employed and here- 
after to be employed by the employer with the same force 
and effect as if this agreement had been made between the 
said employer and the said union and all individual mem- 
bers now or hereafter employed by the said employer.” ** 

The fact that the members of the union had acquiesced in 
and bad complied with terms of a collective bargaining 
agreement was held in H. Blum & Co. v. Landau*® to give 
the agreement legal validity. In Johnson v. American 
Bailway Express Co.,** promissory estoppel appears to 
have been held a proper substitute for consideration, the 
court saying: “no legal objection to the legality or validity 
of such an agreement has been urged by the employer or 
occurred to the court. On the contrary, in the present case, 
it has been signed by the employer, promulgated and acted 
upon by it; it must be assumed that it waB known to the 
employees and was an inducement to them to enter or con- 
tinue in the service; the employer would be estopped to 
deny its binding force.” In Gord v. F. S. Harmon & Co.," 
the return to work of striking workmen was held a good 
consideration. Where a collective bargaining agreement 
provides that none but members of the union in good stand- 
ing shall be employed by the employer, and that reasons for 
discharge shall be incompetence, neglect of duty or dis- 
obedience, it can reasonably be implied that the union 
promises that its members who work for the employer shall 
be competent, obedient and tliat they shall perfoim the 
duties imposed upon them in a proper manner, 4iaA hence 
there is consideration to support the agreemeirfC*^ 

In some cases, the validity of theragreement iii'liMtQlectlon 
with the requirement of consideration is assufllii^ ijthough 
the nature of the consideration offered by th« iGiyklh is not 
clearly set forth.** The rationale of these OWW appears 

S4. Slmers v. Halpm-n. 114 KYS 8T. 61 P(2(l) (l^nah 1936) 

163 (190B). See also Nederlandech S7a. Oates Brewing C«. 

V. Stevedoree A L. Bener. Soc. 263 9.'5 P(2d) 49 A ^ M88)- / 

P M7 (DC El) La IMO). 38. See IfM Ca. 

SB. 23 Ohio App 426, 155 EE 154 SwItcfimen’CtlWIi#.' 0® 

(1826). (CCA 8, v. NmUM''# 

*6. 168 SC 188. 161 SE 478 (1831). Cal App Wmm P 1074 
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to be simply that collective bargaining agreements are so 
socially desirable that it is well to hold them valid.* 

Section 161. Duress. 

The law has uniformly answered the employer’s conten- 
tion that a given collective bargaining agreement is void 
because procured through the union’s duress, with the state- 
ment that only by signing the agreement could the employer 
obtain the necessary men to work.** There is no reported 
ease of a collective bargaining agreement held void for 
duress. This is in line with the general disregard by the 
law of the respective bargaining abilities of parties to an 
agreement.*’ In Waaserstein v. Beim,** the employer en- 


C«I 007, 292 P «3T (19301; Prfble v 
Architwtural Irnn W. U. 260 111 App 
435 (19.111: Hoban v. Dempsey, 217 
Mass 166. 104 XE 717, LRA191.').\, 
1217, Ann C»it 1915C, 810 (19141; 
Shinsky v. O’Neil. 232 Ma»8 99, 121 
NE 790 (1919), lovely v. Oill. 24.5 
Ma»* 577, 140 NE SS.*! <19231, 

RentMhlfr r. Mo, P. R Co 126 N^b 
493, 253 NW 694. 9.5 AIR 1 (1934) ; 
Amcricsn Clootc A Suit Mfro Ass’n 
V. Brooklyn I.adie8 Garmont Mfrs 
Ae»’n, 143 >U*c 319, 255 NVS 614 
(1931); Ribner v Rageo Butter A 
Egg Co 1.3.> Misc 616, 236 NYS 132 
(1929) 

89. See Note, The Preaent .Statug 
of Collectire Ijilior Ai^freeinen tg 
(1938), 51 Harv L Rev 520, 523n: 
“ETen if tbe promiec i« offered mere 
)y aa an indueciiient i r additional 
compengation to the employee for 
continuing in employment and ren- 
dering faithful gervice ng irell ag to 
■ecure traiuinillity in lalwr relationa, 
it could be held a binding unilateral 
contract. I'big ig in addition to aucb 
conaideration aa ia fvmshed by tbe 
union ’a promise, croreag or implied, 
to refrain from atri dng during the 
period of the agreirroent ” c/f Wi|. 
•on V. Airline Coat Co. 216 Iowa 8.55, 
248 i.TW 763 (1933), where the court 
48S 


refuged to imply an undertaking by 
tbe union not to strike during the 
term of the agreement 

*0. .Muisel V Pigman, 123 Migc 
714. 20.5 S’YS S07 (1924) ; Olickman 
V. Barker Painting Co. 227 .\D 585. 
2.38 SYR 419 (19.30) , Wasserstein v 
Beini, 103 Mise 160, 294 NYS 430 
(19.37). 

41. See Willioton on Contraets 
(Rev. Ed ), aeeg 1608, 1018 See al«M) 
Yazoo ete R Co v. Webb, 64 F|2d) 
902 ((XA 5, 10:1.31 c/f caseg queg- 
tioiiing the validity of yellow.dog 
contracts as against the right of a 
labor union to act as though they had 
never been entered into Evohange 
Bakery v Rifkin, 245 NY 260, 157 
NE 130 (1927), rcargument den., 245 
NY 651, 157 .NK 895 (1927), Inter- 
borough Rajiid Transit Co. v. Lavin, 
247 NY 265, l.-)6 NE 863 (1928); La 
Fraiiee Klee. Const. A Supply Co v. 
JntT Brotherhood, 108 Ohio Ht 61, 
140 NE 899 (1023). But eonsider, in 
this regard, the rule, of whieh the 
New York courts have been outstand- 
ing proponents, that enterprises run 
by a single person or by a family 
may not be picketed (section 121, 
supra) and the rule, announced by a 
New Jersey court (icctlon 114, su- 
pra) that picketing of a “small” 
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tered into a collective bargaining agreement to call off a 
strike called at the height of his busy season. At the con- 
clusion of the busy season, he indicated his refusal to go 
on with the agreement, whereupon the union sued to en- 
join his threatened breach. The employer took the position 
that an agreement entered into to settle a strike called un- 
der such circumstances was void for duress. The employ- 
er also contended that the strike had been called in breach 
of agreement, but the court found to the contrary. The 
court held against the employer, saying: “It is clear that 
a legally called and properly conducted strike does not con- 
stitute duress. In the present case, the strike was made ef- 
fective by the fact that it was called at the height of de- 
fendant’s busy season. ... If the strike was legally 
called and properly conducted, defendants may not thus 
repudiate an agreement entered into to avoid or settle a 
strike.” 

The National Association of Manufacturers has argued 
for many years lliat small manufacturers are often at the 
mercy of labor unions in connection with the provisions of 
collective bargaining agreements,*® but this disparity of 
bargaining power is probably being obviated to a large de- 
gree by the rise in the organization of em[)loyers’ asso- 
ciations. In this connection, it is well to note the case of 
Pliiinbing & Heating Contractors v. Merton,** where the 
court held void as against the public policy resulting from 
the provisions of the New York State Labor Relations Act 
(prototype of the National Act) an agreement between 
an employers’ association and an employer under the terms 
of Avhich the employer agreed not to bargain with the union 
except through the association, and not to hire any union 
member during a strike or lockout without the prior per- 
mission of the association. If this case is correctly decided, 

biisincas enterprise as distinfruished Amended, A Statement of the Na- 
from a “iarje” business enterprise is tioiial Assoeiation of Manufacturers 
illef;al. before the Committee on Education 

42. 163 Misc 160, 294 NYS 439 and lAbor of the United States 

(1937). (1940), p. 0. 

43. See, for example, Why and j 44. 173 Miac 448, 17 NV5(2d) 828 
How the Wagner Act Should Be (1840). 
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it reveals the present uncertainty of the status of ea)a.ploy'> 
ers’ associations, and opens up knotty problems of hai^ain* 
ing power.** 


Section 162. Requirement of Mutuality of Remedy. 

Equity’s requirement that its mandates he mutually avail- 
able to the parties to an agreement as a condition to 
equity’s intervention, while subjected to changing interpre- 
tations, is as old as equity itself. Equity has always re- 
quired “assurance that the decree, if rendered, will oper- 
ate without injustice or oppression either to the plain- 
tiff or defendant.” ** According to one view, the require- 
ment of mutuality means that the contract, “to be specifical- 
ly enforced by the court, must, as a general rule, be mutual, 
— that is to say, such that it might at the time it was en- 
tered into, have been enforced by either of the parties 
against the other of them.” ** But the view presently more 
generally entertained is that the mutuality rule is satisfied 


4S. c/f American Cloak A Suit 
Mfrs. Aas'n, Inc v. Brooklyn ladies 
Garment Mfra. Ass’n, Inc. 143 M<sc 
S19, 255 NTS 614 (1»31), where the 
court upheld the validity of the bar- 
gain of two employer*’ aaaociations 
under the terms of which, among oth 
er things, the plaintiff agreed te act 
as the defendant’s representative in 
bargaining with the union. Said the 
court: “In the cloak and suit indus- 
try we have no giant corporations 
like those in the steel and motor 
fields. The individual employer is 
quite powerless to bargain on his 
own terma With a powerful labor 
organization; nor would the labor 
union itself find it desirable to deal 
in detail with evay small shop, pre- 
ferring, I venture to say, to deal 
with an aggregation which had the 
■ame disciplinary power over its 
members as the labor organization 
ha* over Its own." See aleo Sainer 
r. Affiliated Dreac Manufaetarere, 108 
Mae 313, A N¥S(Sd) 806 {1BSS)> 
400 


"Obviously, in an industry comprised 
of small units of employer* effective 
collective agreements can be obtained 
only if the trade union deals with the 
employers through an association. 
This method of dealing has the ad- 
vantage of avoiding a multiplicity of 
negotiations at every step and en- 
abling a better enforcement of, and 
respect for, the very collective agree- 
ment not alone by the union, but 
through the discipline which the a» 
sociation e.\cTrises upon the individ- 
ual members " 

49. Kpstein v. Gluckin. 233 XY 400. 
135 XE 861 (1922). "Mutuality of 
performance is a doctrine of equity 
for the protection of defendant* liy 
insuring to them when performance 
ia exacted of them that they get the 
eounter-performaace due them.” 
Williston on Controcta (Bar. Bd.) 
See. 1460. 

47 . Fry, Specifie FerfemaiMe (9 
ed.), tee. 490, 
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by tb® ^xistenee of mutuality at the time of application for 
eqtiitS^s intervention, even though at the time of the mak- 
ing of the contract no mutuality was possible.** In connec- 
tion with employment agreements, and hence collective, bar- 
gaining agreements, equitable enforcement has been denied 
because (1) as to the employee, a decree enforcing the ob- 
ligation to work is impossible in the light of the maxim 
against enforcing involuntary servitudes, and (2) as to 
both employer and employee, the necessity of supervising 
the performance of the contract and the character of that 
performance makes enforcement too complicated if not im- 
possible. It is also mentioned that equity deals only with 
those employment contracts having to do with unique or ex- 
traordinary services.*® 

For these reasons, employees have in a number of cases 
been denied specific performance of collective bargaining 
agreements.*® So also, an employer has been denied equita- 
ble relief against a strike called in violation of a collective 
bargaining agreement.®* The sanction which the United 
States Supreme Court ** has given to the reinstatement pro- 
vision contained in the National Labor Relations Act,” un- 
der which employees discharged for union activity, mem- 
bership or sympathy are entitled to reinstatement with or 
without back pay, has pointedly indicated the non-tradi- 
tional character of the personal services involved in the 
process of collective bargaining. The generally impersonal 
character of the employment relationship involved in col- 
lective bargaining agreements has come to impress the 


48 . Amps, Mutuality in Specific 
Performance (1903), 3 Col L Rev 1; 
Ames, Ixsctores on Lejiol History, 
370; Wilson on Contracts (Rev 
ed). sec. 1440; Rest., Contracts, sec. 
373 

49 . See Williaton on Contracts 
(Rev ed), sees. 14S0, 1450A. 

50. Chembers v. Davis, 1S8 Miss 
613, 81 S 846, 22 ALR 114 (1922); 
Beatty v. Cbicap;a, etc,, R. Co. 49 
Wyo 22, S2 P(2d) 404 (1086). See 


also BarsUay v Ixinenthal, 134 AD 
502. 119 N'YS 012 (10091. 

51. LundufT-Bicknell Co v. Smith, 
24 Ohio App 294, 158 NE 243 (1927). 
See also Interborough Rapid Transit 
Co V. Orecn. 131 Misc 682, 227 NYS 
258 (1928). 

52 . NLRB V. Jones & Laughlin 
Steel Co. 301 US 1, 67 S Ct 615, 81 
L Ed 893, 108 AUl 1352 (1937). 

58. 49 SUt. 449 (1935), 20 USCA 
secs. 151-166. 
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courts with the need for new legal viewpoints in connec- 
tion with traditional equitable principles.®* 


Section 163. Collective Bargaining Agreements Are Now 
Generally Valid and Enforceable. 

The overwhelming weight of authority today holds that 
collective bargaining agreements are valid contracts, en- 
forceable both at law and in equity. The theory that a col- 
lective bargaining agreement is not a contract at all but 
merely establishes a usage (which Professor Rice in 1931 
stated to be the “orthodox view of the American law”)®® 
still persists, as will be seen from the dates of the cases 
which still so hold,®® but stat utes like the Railway Labor 
Act®^ and the National Labor Relations Act,®® supple- 
mented by a general trend of opinion in favor of collective 
bargaining, which is reflected in court holdln^rg gi ving legal 
effect to such agreements, h ave dcfini tclsi_ given t o the co l- 
lective bargaining agreement a legal, and nc^t simply a mor- 
al or usage character. Tims, Twth -nmons^iftnd 
covered bj' the agreement are permitted to utilize equity’s 


M. See Turner v. DaTidson, 4 SE 
(2d) 814 (Ga 1939) holding that an 
employer has no insurable interest 
in an employee, a filling station at- 
tendant, 80 as to justify a life insur- 
ance policy with a disability clause 
taken out by the employer on the life 
of the employee, because of the non- 
skillfiil character of the employment 
and the conscriucnt ease of replace- 
ment c/f Jfccly V Pigford, 181 Miss 
306, 178 S fll.3 (19.38) 

59. Kic«, Collective Labor Agree- 
ments in the American Law (1931), 
44 Harv L Eev 572, .382 

56. See section 159, supra. 

57. 48 Stat, 1189 (1934), 46 U8CA 
eeca. 153 et seq. See, for a descrip- 
tion of the operation of the National 
Railroad Adjustment Board under 
the Act, Spencer, The National Rail- 
road Adjustment Board, Studies in 
Baslness Administration, The School 


of Business, Uni of Chicago (1938), 
Pipin, Enforcen-ient of Rights un- 
der Collective Bargaining Agreements 
(1939), « Univ of Chi L Rev 650, 
661-666. See, ygo, for a case en- 
forcing the rig),t of employees to 
in ^nmole^ted organization 
for the purpo'^p colipctivp bargain^ 
ing under the Att, Tevas & N O. R 
Co. V. Brothcrhi^od, 281 US 648, 59 
S Ct 427, 74 L Ed io.34 (19.30). In 
Wisconsin State Kt-deration of l.a)s>r 
V. Simplex Shot Mfg. Co. 216 Wis 
62.3, 2.>6 NW 56 (lfl. 34 ), a labor union 
was permitted to sue for an in- 
junction restrair,ing interference by 
an employer wiy, the union’s right 
under the Wistnnsio BUte Labor 
Code to organise for the purpose of 
collective bargaining. 

55. 49 Stat. 449 (1?36), $9 OSCA 
secs. 161-165. 
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mandate to assert rights under such agreements or to en- 
join an employer’s breach thereof.'* A provision for liqui- 
dated damages contained in a collective bargaining agree- 
ment has been held valid and enforceable,*® and in several 
cases unions have accordingly succeeded in obtaining dam- 
ages against employers for the breach of the agreement.” 
In other cases, labor unions under collective bargaining 
agreements witli employers have enjoined rival unions 
from seeking to induce employers to breach the agree- 
ments.** Strikes in violation of collective bargaining 


59. See Weber v Naaacr, 81 Cel 
App 1259, 280 P 1074 (1930), 210 Cal 
«0T, 292 P 637 (1930); Pearlman v. 
Alillman, 7 Law and Labor (Maaa 
.Super Ct 1925) , Henry v. Century 
Shoo Co. 12 Law and Labor 7 
(Maas Super Ct 1929), llisaiasippi 
I Theatres Corp v Hattiesburg Local 
Union, 171 Mies 439, 164 S 887 
l'1936); Sehleaiiiger v Quinto. 201 
.vD 487, 194 NYS 401 (1922), Rib- 
n er v Raaco Butter, etc. Co 13.5 
Misc 816, 238 NYS 132 (1929), 

'erantz v. Cleveland Home Brew • 
ing Co. 24 Ohio NP (NS) 193 (1922) ; 
Haryer v. Local Union, 48 S\V(2d) 
1033 (Tex Ci\ App 1932) See aUo 
t'.oldnian v Cohen, 222 AD 631. 227 
NYS 311 (1928) and Dubinskv v 
Blue .Dale Dress Co 10*^ .LOsc 177, 
292 NYS 89o ii936), liolding eoV'’'”' 
able a lockout m violation of agree- 
ment An employer who has himself 
iireached a eollective bargaining 
agreement may not enjoiu striking 
and picketing by the aggrieved union 
to eompel the employer to live up to 
its tcniig. Spivak v. Wankofsky. 1.55 
Misc 530, 278 NYS 502 (1835). But 
see Samuel Hertzig Corporation v. 
Gibbs, 206 Maas 229. 3 NE(2d) 831 
(1036). 

60. Maiael v. Sigman, 123 MIbc 
714. 205^;7YS 807 (1924). See *Uo 
Jacobs V. fcohen; 183 NY 207, 76 NE 
6 (1005). Alitcr, where the provi- 
sion, though puqiortlng to he one for 


liquidated damages, is one for a pen- 
alty. Cohen v. Berkman, 130 Misc 
725. 225 NYS 135 (1927). See also 
March v. Bricklayers’ Union, 79 Conn 
7, 63 A 291, 4 LRA(NS) 1198 
(1906); Carew v. Rutherford, 106 
Mass 1, 8 Am Rep 287 (1870) c/f 
Buike V Fay, 128 Mo App 690, 107 
SW 408 (1908) 

61. See .lacobs v Ckiben, 183 NY 
207, 76 NE n (1905) , Maisel v Sig- 
man, 123 Mise 714, 205 NYS 807 
(1924) 


62. Kinloeh Telephone Co. v Local 
Union, 275 F 241 (CCA 8, 1921), cert, 
den 2.37 US 662, 42 S Ct 270, 66 L 
HI 423 (1922) , Tracy v Osborne, 226 
Musa 2.5, 114 NE 9.59 (1917) ; Govette 
V. Watson, 245 Mass 577, 140 NE 
285 (1923) , IVolchak v Wiseman, 
145 Misc 268, 2.59 NYS 225 (1932); 
Fsco Operating Corp v Kaplan, 144 
.Miae 646. 2,58 NYS 30.1 (1932); 

, *-nke &. Pillot, Inc v .Yinalgamated 
Me.it Cutters, 109 SW(2d) 1083 
(Tex 'Civ App 1037). Sec also Wets- 
man CvOnatniction Co. v Knight. — 
NW — 19401. c/f Haden Em- 
ployees’ V. Lovett, 122 SW 

(2d) 230 (TV«P>'' -^PP 
as to the picketing in 

cases involving Jurisdictional dis- 
putes, StSCUonS 
In Chrl«tUir'*¥’*" '^^* 

Eq 608, 10 » '0“- 

pnny 

enforc«ne#l?>* * ®>®**‘* ^ 
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agreements are almost uniformly enjoined,** and tJjis in 
spite of the rule against the enforcement of involuntary 
servitude.** Picketing** and boycotting** in breach of a 
collective bargaining agreement have likewise been on- 
joined. In Dubinslcy v. Blue Dale Dress Co.,*’ where the 
court found the defendants, employers, guilty of having 
locked out their employees and thereafter removing their 


tract entered into between the de- 
fendant A F.L. Dnion and the em- 
ployer, subeequent to the time that 
the plaintiff union had entered into 
a closed shop contract with the eame 
employer, which was allegedly still 
in force and effect. It was alleged 
in the complaint that the A F L 
union procured the contract by means 
of fraud and coercion, and that the 
A.F.L. union no longei represented a 
majority of the employer’s employees 
The Court of Errors and Appeals 
reversed a lower court’s denial of the 
plaintiff's motion for a temporary 
injunction restraining defendant cm 
ployer from discharging plaintiff’s 
members, and directing the employer 
otherwise to maintain the status quo 
63. Nederlandsch v Stevedores 
Union, 26.9 F 387 (DC ED La 192<»fi 
Barnes v. Berry. I.IO F 72 (CC SD 
Ohio 19*0 1907) : Shop Tf Save v. 
Retail Food Gerks Union, — Cal — , 
— P(2d) — (1940); Burgess v Ga. 
R. Co. 148 Ga 415, 96 SE 864 (1918) ; 
Preble v. Arehitectiiral Iron Work" 
Union, 260 111 App 435 (19,31) 

Christ V. Metal Polishers, 113 
(KJ Eq 1919) ; Goldman v 
222 AD 631, 227 XYS 31 <1»28), 
Grassi Contracting Co. ■ 

174 AD 244, 160 NY'’-^® (1910); 

Meltrcr V. Kaminer *’3, 

227 NY8 489 (1927 ^otan v. La- 
Brtte, 221 AD 11^^ 

(1927); M’Cratli 221 AD 

804, 223 NTS 28* (1^* ' ^eCarthy 
▼. BrotberW-rod of PaifT"*, 102 XY 
1*1 393 (Xy Co Sup Ct 17th, 
1039). Se* MctioB 86, afA, lor a 
40* 


general discussion of the legality of 
strikes in breach of agreements, 
whether the agreement be a collec- 
tive bargaining agreement, a yellnw- 
dog contract, or an individual em- 
ployment term contract. 

“ . . an arbitrator yesterday 

awarded to a company substantial 
damages against a union for viola- 
tion of contract ” It was ordered 
that the union “pay the company 
$10,000 for calling a one-day strike 
on February 24th m the company 
plants at Webster Avenue, Bron, ' 
and elsewhere in contravention o'a 
uniform contract between the uon 
and the company. The awar is 
final” NY. Times, .luly 22. BO. 

64. See section 30, supra, or a 
sUlemciit of the rule against ‘C use 
of equity to enforce jnvdntary 
servitudes, and of the ease w'hirh 
support tlie rule. 

gs,->Iiop ’N .Save V. Retail Food 
erks Union, — Cal — , — P(2d) — 
(1940): Perfect Laundry Co v. 
Marsh, 191 A 774 (N.) Eq 1937). But 
striking or picketing, though in 
breach of agreement, has been held 
to constitute a “labor dispute" under 
the Norris Act. so as to be unenjoin - 
able in the federal courts. Wilson 6t 
Co. V. Birl, 27 F Supp 915 (DC ED 
Pa ll?3»j, aff’d 105 F(2d) 048 (CCA 
3 19,39). See infra, section 177. 

66. All-Metal Lighting Fixture 
Corp. V. Wilson, 10 laiw A laibor 
243, 248 (New York, 1928). 

67. 162 Misc 177, 292 NYS 888 
(1988). 
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plant iSb another city in breach of a collective bargaining 
agreement, the defendants were directed to right their 
wrong as follows : “It follows that defendants should be di- 
rected, so long as they remained in this industry, to comply 
with the terms of the collective agreement, specifically by 
putting all the members of plaintiffs’ union whom they 
locked out on October 29 and thereafter back to work, or 
as many of them as they may have work for, anywhere; 
by moving back within the agreed area in New York City 
all the machinery and other effects hitherto removed to 
Archibald, since they cannot be made to abide by the con- 
tract in Pennsylvania. . . . The defendants also should 
he compelled to account to the plaintiffs by reason of the 
lockout, and a referee will be appointed to compute the com- 
pensatory damages sustained by members of the plaintiff 
union.” Jurisdiction to enter such an inclusive decree was 
found in the fact that the defendants appeared in the ac- 
tion.** 

Section 164. Violation of Collective Bargaining Agree- 
ment an Unfair Labor Practice. 

Under the State Labor Relations Act of Minnesota, 
strikes in violation of the terms of collective bargaining 
agreements are declared to be unfair labor practices.** The 
Wisconsin law provides that any violation by employees of 
the terms contained in collective bargaining agreements 
shall constitute an unfair labor practice.” The Minnesota 
act also declares it to be an unfair labor practice for an em- 
ployer to lock out his employees in breach of a collective 
bargaining agreement,” w’hile in Wisconsin it is declared 
an unfair labor practice for an employer to violate in any 
manner the terms contained in a collective bargaining 
agreement.” It should be noted, however, that the penalties 
attached to unfair labor practices under the Wisconsin law 

68. See also Goldstein v. I.L.G.W.U ter 67, section 11106 (Sc). 

328 Pu 385, 186 A 43 (1838). 71. Minnesota Acts of 1939, ehap- 

69. Minnesota Acts of 1838, chap- ter 440, section 12 (a). 

ter 440, section 11 (a). 79. Wisconsin laws of 1939, chap- 

70. Wlsobnsin laws of 1839, chap- tsi 67, section 111.06 (If). 
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differ from those contained in the Minnesota act. The Wis- 
consin law follows the National Labor Relations Act, pro- 
viding for administrative enforcement in the form either of 
cease and desist orders or of orders to reinstate with back 
pay.” In Minnesota, enforcement is by direct proceeding 
in court by the party aggrieved.” There is no provision 
contained in the Minnesota Jaw for reinstatement of em- 
ployees with or without back pay^^^^^ 

Section 165. View That Individual Employee Obtains No 
Rights under the Agreement. 

The view that collective bargaining agreements create no 
rights in individual employees coming within their purview 
has little authority to support it. In Kessell v. Great North- 
ern Ry. Co.’* the plaintiff predicated his action for wrongful 
discharge upon the terms of a collective bargaining agree- 
ment entered into between the defendant and the union of 
which the plaintiff was a member in good standing. The 
court held that the action was unmaintainable, saying^ 
“The agreement is clearly between the railway company 
and the brotherhood organization, and constitutes no con- 
tract between any member employee and the railway com- 
pany.” The court assumed the contractual nature of the 
agreement.” 


73. Wisconsin laws of 1939, chap* 
ter 57, section 11107 (4). 

74. Minnosotn Acts of 1939, chap* 
ter 440, section 14 Violators of the 
Act arc not entitled to any benefits 
otherwise accorded to such violator 
und^ the Act. Section 15. Nor may 
a violator maintain a suit for an in- 
junction in the state courts ‘'until he 
shall have in ^ond faith made use of 
an msana available under the laws 
of thfj State of Minnesota for the 
peaceable BettlemeD+ of the dispute ” 
Section 15. 

75. 51 F(2d) J(H (DC WD Wash, 
1931). 

76. The ' court quoted from the 
English case ’’of Young v. Canadian 
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Northern Ry. Co. [19.111 AC 83, 
where the plaintiff employee’s right 
to recorcr nas denied becniise, under 
the Knglish view, collective bargain- 
ing agreements are not legal con- 
tracts, and give rise to no legal ob- 
ligations. (See section 157, supra, 
for a statenipiit of the English law.) 
There is nothing in the case, however, 
to indicate that such was the view 
adopted by the court. On the con- 
trary, the court tliree times referred 
to the agreement, as between union 
and employer, as a ''contract.” See 
also Southern R. Co. v. Morris, 210 
Ala 403, 98 S 3S7 (1923); I^anhan- 
dle etc. R. Co. v, Wilson, 66 SW(2d) 
210 (Tea Civ App 1032). 
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Section 166. View Tliat Individual Employee May Assert 
Rights under the Agreement. 

The great weight of authority holds that individual em- 
ployees obtain rights, in the absence of a stipulation in 
the agreement to the contrary, which they can enforce 
individually. Sometimes employees obtain vindication of 
their rights through an action for damages by the union.” 
More often, however, the individual employee sues without 
record aid of the union, either to obtain damages,” or t6 
secure .specific relief,’* as whore he is discharged in violation 
of seniority rights provisions contained in the agreement, 
and seeks reinstatement. Assertion by an individual em- 
ployee of some right allegedly secured by the terms of a 
collective bargaining agreement has been permitted under 
either one of two theories, Avhich it is the purpose of the 
following two sections to discuss; (1) that the union acts 
as the employee’s agent; (2) that the employee is a third 
party beneficiary of the agreement.”* 

Section 167. View That Union Acts as Employee’s Agent. 

Several courts have adopted the view that labor unions 
act as agents for their members in negotiating collective 
bargaining agreements with employers.*® It has been held 

77. See DiUiinsky v, Blue Dale the ground of Buch permission See 

Dress Co 102 Misc 177, 2!)2 NY'S 898 Cates v Arizona Brewing Co. 95 P 
(19001; Barth > Addie, 271 NY' .31. (2d) 49 (Ariz KWI 

2 NH(2<i) 34 (19.30), rehearing den -- 80. Barnes v Berry, 160 F 225 

271 .VY’ 01.0. 3 NE(2d) 211 (19,36). (CCA 6, 1909); poiicher v. Godfrey, 
But see O'Jav Spread Co v Hiek«. 119 Conn 022, l78 A 655 (1935); 
185 Ga 507. 195 SE 564 (1938). Gary v Central of Oa, R Co 44 Ca 

78. Rcntsehler v Missouri PaciSe App 120. 100 SE "16 (1931) . Pierev 

R Co 126 Neb 493, 2.5.3 NW 094, 95 v Toiiisvillc etc. B- Co. 198 Ky 477. 
AER 1 (1934); San Antonio etc R 248 SYY' 1042, 33 ALR 322 (1923): 
Co V Colhns, 61 SW(2d) 84 (Ter Auheh v Oaigmyle, 248 Ky 676, .19 
Com App 1933). S\V(2(1) 560 (193,3); Mueller v Clii 

79 Gregg v. Stark, 188 Ky 8.34, & N. W. Ry. 194 Minn 83. 259 NW 

224 SW 4!50 (1920): Mi'Grcgor v, 798 (1935); Hall r. St. Loui.'s-.San 
Louisville etc. R. Co 244 Ky 696, 61 Francisco E. Co 224 Mo App 431. 
SW(2d) 953 (1032). 28 SW(2d) 687 (19.30); Meltzer v. 

79a. .Sometimes courts permit suit Kaminer. 131 Mi^c 813, 227 NY'S 
by individual employees to assert 469 (1927); Maisd v. Sigman. 123 
rights secured by collective bargain- Misc 714, 205 J7Y'S 807 (19?-*); 

big agreements, without indicating ChrUtiaosen v. Local 680, 126 l.J Eq 
[1 Teller]— 3* 497 
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under this theory that recovery by an einployee depends 
upon his showing either that he initially authorized the 
malring of the Contract or that he subsequently ratified the 
contract.” The agency theory encounters the difficulty of 
explaining how an employee may become party to the agree- 
ment, where he joins the union subsequent to the negotia- 
tion thereof. It might be reasoned, however, that he rati- 
fies or at least adopts the agreement by entering into the 
employ of the employer who negotiated the contract with 
the union. In Shelley v. Portland Tug & Barge Co.“ the 
plaintiff sued to recover overtime and subsistence monies 
allegedly due under the terms of a collective bargaining 
agreement. It appeared that while he was in the defend- 
ant’s employ, the employer entered into a colleetive bar- 
gaining agreement with a labor union under the terms of 
which the employer promised to pay its employees the 
monies for the recovery of which the plaintiff sued. At 
the time of the execution of the agreement the plaintiff 
was not a member of the union. Only after the plaintiff ter- 
minated his employment did he become a member of the 
union. The court denied the plaintiff’s right to recover 
under the circumstances, holding there was no evidence that 
the union acted as the plaintiff’s agent in negotiating the 
contract. 

Section 168. View That Employees Are Third Party 
Beneficiaries of the Agreement. 

A large number of courts have adopted the view that 
labor unions act not as agents for employees but rather as 

608, 10 A(2d) 168 (1940); San An- thiB agreement, we think it was nec- 
tonSo etc. R. Co- v. Collins, 35 SW cssary that the plaintiff ehonld re- 
(2d) 507 (Te* Ov App 1931), 61 SW main a member of the organixation, 
(2d.) 84 (Texas 1933) ; Weet t. Haiti- in order to abide and comply with 
more * Ohio B. R. Co. 10.1 W Va 417, the terms and conditions of his em- 
187 SE 664 (1927). ployment, and that his resignation 

91. Gary r. Central of Georgia Ry. constituted a violation of the con- 
Co. 44 Ga App 120, 160 SR 716 tract establishing that relation.” 
(1031); West V. Baltimore * Ohio Gary t. Central of Georgia Ry. CO, 
R R. Co. 103 W Va 41T, 187 SE 6.54 supra. 

(192V “Under the provisions of 99. H P(2d) 477 (Oregon 1039). 
Ao o .flTollerJ 
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principals for the benefit of their members." It has been 
held that a third party may recover as beneficiary imder 
a collective bargaining agreement although he was not a 
member of the union and could not become a member of the 
union because he was a negro. The court reasoned that 
the contract involved in the case permitted a construction 
in favor of the plaintiff because of a clause contained there- 
in which provided: “Rights contained in this agreement 
shall be understood to apply for both white and colored em- 
ployees alike.” " Attempts by workingmen to recover as 
third party' beneficiaries of contracts entered into by an 
employer with the government under the short-lived N. I. 
R. A. met with some holdings in favor of such an ac- 
tion upon the theory that the workingman was a primary 


83. Moore v Ulmois Cent R Co 
24 F Rupp 731 (nC SO Mie* 1938) ; 
Grand Int’l Rrotherhood v Mills, 4.3 
Ariz 379, 31 P(2dl 971 (1034): Dier- 
schow V. W. Suburban Dairies. 270 
111 App 35.3 (1034); Evans y .John- 
ston, 300 III App 78 20 NE(2d) 

841 (1939) ; Volquardsen v Southern 
Amusement Co <150 So G78 (I.b App 
1034); Donovan v. Travers, 28.> Mass 
157, 188 NE 705 (1934) ; Yaooo, etc 
R. Co. V Mitchell, 161 S 860 (Miss 
19351 ; Y'asoo, etc. R. Co. v Side- 
board, 161 Miss 4, 1.33 R 669 (1031); 
McCoy V, St. .Joseph Belt Ry Clo. 229 
Mo App 600, 77 SW(2d) 175 (1034) , 
Hall V St. Douis etc Ry. 224 Mo 
App 431, 28 S\V(2d) 687 (1930); 
Rentschler v. Mo. Pac. Ry Co. 126 
Neb 493, 253 NW 694, 95 AT.R 1 
(1934); Gulla V. Barton, 164 AO 29.3. 
149 NYS 062 (1014) ; Blum A Co. v 
Landau, 23 Ohio App 426, 155 NE 
164 (1026) ; .Johnson v American Ry. 
Express Co. 163 SC 191, 161 SE 473 
(1931) ; Youmans v. Charleston Ry. 
Co. 175 SC 99, 178 SE 871 (1035); 
Marshall v. Charleatown, etc. Ry. Co. 
164 SC 283, 162 SE 348 (1831); 
Beatty v. Chi. etc., R, Co. 49 Wyo 22. 
62 P(2il) 404 (19,35). See Gleason v 


Thomas, 117 W Va 650, 186 SE 304 
(1936). See also lAmbert v. Georgia 
Power Co 181 Ga 621, 183 SE 814 
(1030) and Kentucky Fluorspar Co. 
V. Wolford, 263 Ky 471, 92 SW'(2d) 
763 (19.30), stating that the parties 
to a collective bargaining agreement 
are bound thereby, but failing to in- 
dicate the theory under which the 
parties arc bound See also Willig- 
Upt on Contracts (Rev Ed) aec 379: 
"The fact that there is no adequate 
remedy for the enforcement of such 
an agreement lietween a union and 
an employer against one another af- 
fords no reason in such a case why 
the beneficiary of such ao agreement 
should not enforce it," 

Third party beneficiaries have been 
permitted to enforce their rights by 
injunction. Alabama Water Co. v. 
Jasper, 211 Ala 280, 100 S 486 
(1924); Ferris v. American Brewing 
Co. 155 Ind 539, 68 NE 701, o2 LRA 
305 (1900); Phez Co. v Salem Fruit 
I’nion, 103 Or 514, 201 P 222, 25 
AIE 1090 (1921); Williston on Con- 
tracta (Rev Ed), sec. 379. 

84 . Yazoo, etc. K. Co. v. Sideboard, 
161 Miss 4, 133 S 669 (1931) 
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party to the contract,” and other holdings against the pro- 
priety of maintaining the action, the court saying that the 
breach of contract was a public wrong which, even if involv- 
ing damage to the plaintiff, he could not redress because 
his interest in the transaction was too remote.” 

A vital distinction between the individual employee’s 
right to recovery under the usage theory and the third 
party beneficiary theory lies in the fact tliat the employee 
need not show, in order to recover according to the terms 
of the collective bargaining agreement, that he contracted 
with reference to it. It has accordingly been held that 
recovery of the wages provided for in a Collective bargain- 
ing agreement may be had by an employee even though he 
did not know of the agreement when he rendered the 
services." But where he has made an expre.ss individual 
agreement of an independent nature, he cannot, according 
to Langmade v. Olean Brewing Co.,” recover according to 
the terms of the collective bargaining agreement.” 

A third party for whose benefit a contract is made has no 
greater rights than those fixed by the terms of the contract, 

85 . Fryns v. Fair Lawn Fur DreR'»- Harppr v. Southern Coal & Coke Co., 
ing Co. 114 KJ Eq 4B2, 168 A 802 73 K(2ci) 792 (CCA 5. 1934), llary v. 

(1933) ; Morrison r. Centler. 1.92 L'nited Elwtric Coal Co 8 F Slipp 
Misc 710, 273 NYS 952 (1934). O.'iS (DC ED 111 1934) , Cline v. Con- 

Mesloh T Schtiltp, 151 Misc 750. 273 Burners Co.-Op. Gas & Oil Co 152 
NYS 699 (1934); Canton v Die Misc 053. 274 NYS 362 (1934). See 
Palms, 152 Misc 347, 273 NYS 239 also Motor Truck Assn v Dailey, 8 
(1934) F Supp. 672 (UCD .9fas8 1933). 

88 . Sherman v. Aheles, 265 NY 87 . Gulla v Barton, 164 .\D 203, 

383, 193 NE 241, 95 ALR 1.384 149 NYS 952 (1014). See also, in 

(1934); Abranroritz v. Trolman, 1.52 this connection, Ahlquist v. Alaska- 
Misc 768, 273 NYS 243 (19.34). An- Portland Packers Assn. .39 r(2d) 
other ground for denying the pro- 348 (CCA 9, 1930). 
priety of individual suits was the 88. 137 AD 35.5, 121 NYS 388 
fact that the language contained in (1910). See also Taylor v. Mathiies, 
the codes waa similar to that con- 170 A 309 (Pa Super Ct 19.34); Ya- 
tained in the Sherman antitrust act »»o etc. R. Co. r. Webb, 04 F(2d) 902 
which act itself afforded no relief to (CCA 6, 1933). 

private parties See Progressive 88 . Contra : Reichert r. Quindatsi, 
>liners v. Peabody, 7 F Supp 340 0 NYS(2d) 284 (Mun Ct City of New 

(DC ED ni, 1934); National Poun- York, 1938); McNeil v. Hacker, 21 
dry Co. t. Alabama Pipe Line Co. NYS(2d) 432 (City Court, City of 
7 F Snpp 821 (DC ED NV. 1034); New York, 1940). 
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and accordingly “it has been almost universally held that if 
the original parties to the contract reserve by the terms of 
the contract the right to modify it or abrogate it, such a 
reservation is valid and enforceable.” •* A member of a 
labor union who is employed under a collective bargaining 
agreement, and who is the beneficiary of the terms thereof, 
takes subject not only to the provisions of the agreement, 
but also to the constitution, rules and by-laws of the union, 
and he has no cause of action against the union if he loses 
his employment pursuant to a proper resolution adopted by 
the union. Thus in O’Keefe v. Local 463, United Assn, of 
Plumbers,** the plaintiffs were discharged pursuant to a 
union rule ordering their discharge and their non-reemploy- 
ment by their former employer for a period of one year. 
The union rule appeared to have been adopted to combat 
the practice by employers of paying to their employees less 
money than that provided for in the collective bargaining 
agreement. Tlie plaintiffs wore held remediless because the 
the union rule was held valid and reasonable under the 
circumstances, adopted in good faith to meet a serious 
e.vigency. 

iSettled contract law is to the effect that an incidental 
beneficiary may not sue as third party beneficiary of a con- 
tract. The execution of the contract and the fact that it 
results in a benefit to a third party is not enough to give 
the third party any rights under the contract. It must 
further a|)j)ear that the firimary purpose of the contract is 
to confer a benefit upon the third party seeking enforce- 
ment.** In Aciorno v. North Shore Bus Co. Inc.*® the plain- 
tiffs had formerly been employed by a bus line company 


90. Rcrgatoin v. Fopkiii. 202 Wis 
025, ().?2, 2'n XW .'■>72. ST.") (UflO) 
Sep Kvnns v .lohnston, .100 III App 
78. 20 NE(2d) 841 (11)10) npplyinj; 
the rule to a collect ivp bar^aininf; 
agrcEineiit. Rep also Lockwood v 
Chitwood, 89 P(2d) Otll (Oklahoma. 
19.19) 

91. 277 NY 300, 14 NE(2d) 77. 117 
ALR 817 (1938). 

92. Williaton on Contract* (Rev 


Ed), secs 402. 403 Rest. Contracts, 
see. 147 But “it is not essentiiil to 
the creation of a right in a donee 
Iiem^fu’iary or in a creditor bene- 
fieiary that he be identified when a 
contract containing the promise is 
made.” Rest , Contracts, sec 139. 
See also Williaton. op cit , secs 378, 
389 

93 173 Miac 79, 17 NyS(2d) 170 
(1039). 
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which, after having become involved in a labor dispute, was 
taken over by the defendant. When the defendant took 
over the franchise of the plaintiffs’ former employer, a 
franchise agreement was entered into with the City of 
New York under the terms of which the defendant agreed, 
among other things, as follows: “The Company hereby 
agrees that it will, consistent with the efficient operation of 
its omnibuses, hire employees of the Companies which 
formerly operated the routes herein granted.” The defend- 
ant had a closed shop contract wnth a union (also joined 
as party defendant) which refused membership to the plain- 
tiffs because of alleged strikebreaking activities carried on 
by them in connection with the labor dispute of their 
former employer. Plaintiffs contended they had a right 
to employment as third party beneficiaries of the franchise 
contract entered into between the defendant bus company 
and the city. The court, however, held against the plain- 
tiffs, stating that the franchise agreement was not made for 
their benefit, but for the benefit of the city. 

Another case indicating the consequences of the rule 
holding that an incidental beneficiary acquires no rights 
under and consequently may not sue as a third party 
beneficiary of a contract is Associated Flour Haulers 
and Warehousemen Inc. v. Triborough Transportation 
Corp,, et al.** It appeared in that case that the plain- 
tiff, an emplo 3 'ers’ association, had entered into a con- 
tract with Local 138 of the International Brotherhood 
of Teamsters under the terms of which Local 138 under- 
took, during the term of the contract, to furnish help to the 
employers who were members of the plaintiff in connection 
with their business of hauling flour in the City of New York. 
The charter issued by the International to Local 138 gave 
it “the sole and exclusive right to haul flour in Greater New 
York.” Locals 202 and 807 of the International were grant- 
ed the right by their charters to haul commodities “other 
than flour” in Greater New York. In spite of the limitations 
contained in their charters, Locals 202 and 807 entered 

M. 2S2 KT 173, 28 NE(2d1 7 (1940). 
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into agreements with employers who were not members of 
the plaintiff to famish help at rates of pay less than those 
contained in the contract between the plaintiff and Local 
138. The defendant, Triborough Transportation Corp., an 
employer not associated with the plaintiff, entered into a 
contract with Local 202, and because the wages, hours 
and other conditions of employment were more beneficial 
to the defendant than the analogous terms and conditions 
set forth in the contract between the plaintiff and Local 
138, the defendant Triborough Transportation Corp. was 
able to undersell the members of the plaintiff. Plaintiff 
demanded a decree declaring that Local 138 had the sole 
and exclusive right to supply labor for the hauling of flour 
in Greater New York until the expiration of the contracts 
between plaintiff, its members and Local 138 and that flour 
hauling by members of Locals 202 and 807 was a violation 
of the contracts between plaintiff, its members and Local 
138. The plaintiff further sought an injunction restraining 
the defendant. Triborough Transportation Corp.. until the 
said expiration of the aforesaid contracts from further en- 
gaging in hauling and delivering of flour in Greater New 
York. The plaintiff’s theory was that it was a third party 
beneficiary of the implied contract which could be spelled 
out from the provisions contained in the charters of Locals 
138, 202 and 807 and the jurisdiction which the respective 
locals possessed as a result of the charter provisions. By 
this implied contract, said the plaintiff, “The defendant, 
Locals 202 and 807 recognized in Local 138 the exclusive 
right to supply labor for hauling flour in New York City 
and that by undertaking to confine their activity within the 
scope of their owm charter they impliedly agreed not to in- 
fringe upon the exclusive privilege of Local 138.” The 
court, however, held that the plaintiff’s complaint stated 
no cause of action, upon the ground that, even assuming tlie 
existence of the implied contract, the plaintiff was merely 
an incidental beneficiary thereof and not one for whose 
benefit the contract was primarily intended. 

A significant defect of the third party beneficiary theory 
ia the lack of any ground, under this theory, of holding 

503 



§ 168 Labob Disputes and Cou^ctive Baboaustiko 

the individual employee liable, since our law does not recog- 
nize any obligation to rest upon a third party beneficiary. 
In practice, however, this lack is not very serious because 
(1) union discipline in the ordinary case is suflScient to se- 
cure compliance on behalf of the employer; (2) the em- 
ployee’s services being usually of a standard character and 
not extraordinary, the union can generally provide an equal- 
ly competent substitute; (3) collective bargaining agree- 
ments generally retain the at-will nature of the union mem- 
bers’ employment.** In a number of cases, courts have held 
individual employees bound by the terms of a collective 
bargaining agreement, without clearly indicating the theory 
under which they were held bound.** 

Still another point of distinction needs to he noted, be- 
tween the operation of the agency and the third party bene- 
ficiary theory. Under the former, it would seem that little 
is left to the union by way of direct rights of enforcement, 
whatever rights of enforcement the contract provides for 
being given to the employees on wliose behalf the contract 
was entered into. Under the latter, on the other hand, the 
union would still be aide to enforce directly against the em- 
ployer any rights obtained through the contract, even 
though the third party beneficiaries of such contract be in- 
dividual employees. In Christiansen v. Local 680,” for ex- 
ample, where the court adopted the agency theory, it was 
held that the union had no cause of action against an em- 
ployer who, in alleged violation of a closed shop collective 
bargaining agreement, discharged four union employees. 
Whatever wrong had been committed, the court held, could 

95. It ie veil settled that a rolieC' 96. See sectioti 163, supra, and see 
tive bargaining agreement, though also Kinloch Telephone Co. v, LcxniI 
for a fixed term, docs not, in the Union, Z76 F 241 (CCA 8, 1»2]) cert, 
absence of any other provision, ob- den 257 UB 662, 42 S Ct 270. 60 
ligate the employer to continue in I. Ed 423 (1922); Kederlandsch v. 
his employ the employees covered by Stevedores, 26.5 F 397 (DC ED lA 
the agreement, for the duration 1920) ; Alden v. Ixiuisville, etc., R. 
thereof. The at-wilJ nature of the Co. 276 SW fill (Ky 1921); Whiting 
employment is not changed by t ie Milk Cos. v. Grondin, 282 Moss 41, 
fixed term of the coUectire bargain- 184 NE 379 (1933). 
ing agreement. See section 100, in- 97. 120 NJ Eq 608, 10 A(2d) 108 
fra. (1940). 
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be and had to be vindicated by actions brought by the al- 
legedly wrongfully discharged employees. 


Section 169. Construction and Effect of Collective Bar- 
gaining Agreements. 

Speaking generally, the tendency of the cases are defi- 
^nitely in the direction of a broad and liberal construction of 
collective bargaining agreements.** It has been seen how 
the objections of lack of consideration, duress and lack of 
mutuality of remedy have generally been brushed aside by 
the cases.** Decisions construing the agreements strictly 
are waning, and can no longer be relied upon as good law 
in the face of general emphasis upon the beneficial social 
effects of collective bargaining.* 

It has been held that, in construing words of doubtful 
meaning contained in a collective bargaining agreement, 
the methods employed by the parties in connection with 
jiriorand similar agreements will be accorded great weight.* 
It is well settled a collective bargaining agreement of defi- 
nite duration does not, in the absence of any provision in 
the agreement to the contrary, change the at-will nature of 
the employees’ employment thereunder.* In Smith v. 
Chicopee Mfg. Corporation* a strike was settled by the 
execution of a collective bargaining agreement which pro- 
vided, among other things, that the employer would not 
discharge any of the striking employees for a period of 
eight months. The employer refused nevertheless to re- 


88. See NederlaniUeh v Stevedores 
Soo 26.'j F 397 (DC ED La 1920). 
Yazoo etc R. Co. v. Webb, (it F(2d) 
902 (CCA S, 1933); Yazoo, cte. R. 
Co. V. Sideboard, Kil Miss 4, 133 S 
060 (1931). 

88. See sections 100-162, supra. 

1. See, however, section 159, supra, 
for cases construing the consequences 
of a collective bargaining agreement 
strictly. 

8. Burton v Oregon-Washington R. 
& Nav. Co. 38 P(2d) 78 (Oregon 
1031). 


3. St Louis, etc Ry, Co v Mat* 
thews. 64 Ark 39S, 42 SW 902 
(1S97), Lambert v. Georgia Power 
Co ISl Ga 021, 183 SE 814 (1930) , 
Kudson V Cincinnati, etc R Co 152 
Ky 711, 154 SW 47, 45 LRA(XS) 
184, Ann Cas 1915B, 98, Louisville, 
etc R Co. V Bryant, 263 Ky .>79, 
92 SW(2d) 749 (19.36) c/f Rent- 
sciilcr y. Missouri PaciOc R. Co. 120 
Neb 493, 263 NW G94, 95 ALR 1 
(1934). 

4. 102 SE 481 (Georgia 1937). 
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employ two of the strikers upon reopening of the milit. The 
two employees thereupon commenced an action setting 
forth these facts, but the court held that the complaint 
stated no cause of action because under the agreement 3ie 
employer retained the right to discharge or to refuse to re- 
employ, subject only to the restriction that no employee 
[would be discharged or refused employment because he# 
Vpartieipated in the strike. In McGlohn v. Gulf, etc. R. Co.,‘^ 
it was held that a collective bargaining agreement is not 
void because it was terminable by either party after 30 
days notice in writing. It is generally held, however, that 
the discharge of a union man and the hiring of a non-union 
man in his stead will be enjoined as violative of a closed 
shop collective bargaining agreement.* This, coupled with 


6. 179 Miss 396, 174 S 2.-.0 (1937), 
183 Miss 405, 184 S 71 (19381 
6. See Weber v X«s«er, 51 Cal App 
ISr.O, 286 P 1074 (1930) appeal dia- 
tnissed berauw the controeray was 
moot, 210 Cal «07, 892 P 637 (1930) ; 
Pearlman v. Millman, 7 Law & 
Labor 286 (Mass Su|)er Ct 1925} ; 
Mississippi Theatres Corp. r Hatties 
burg Local U 174 Misa 439, 164 S 
887 ( 1930) ; Hudson Bus Assn y. 
Hill Bus Co. 121 NJ Eq 582. 191 A 
763 (1937) i Ribner y. l^aco Butter 
i Egg Co 13S Miac 616. 238 NYS 
132 (1929): Engcllving v. Independ- 
ent Wet Wash Co. 142 Miac 510, 254 
HYS 87 (1931)7 Ooldman t. Cohen. 
222 .4D 631, 227 XYS 311 (1928): 
Schlesinger v Quinto, 201 AD 487. 
194 XYR 401 (1922) ; Weintraub y. 
BpiDce, 142 Miar 867, 255 XYS SO 
(1931) 7 Btioscrcit Amua. Corp. y. 
Empire State Motion Picture Op- 
erators H. 144 Miac 644, 2SS KYS 
240 (1930) ; fihittin y. ITnitr Button 
Worica, 144 Mi«: T84, 258 .\Y8 863 
(1932) ard 236 AD 792, 258 XYS 
1040 (1932) 7 LeveranK y. Cleveland 
Boqus Brewing Co. 24 Ohio XP (XS) 
193 (1922); Harper r. Local Union, 
48 SW(2d} loss (Tea Qt App 
Boe 


1932) Contra, becaiiae a court of 
equity will not interyene in employ- 
ment eontracta Sebaarta v. Wavne 
arcuit .Judge, 217 Mich 384. 185 XW 
.'i22 (1022)7 Mosahamer v. VVahaBh 
Jty. Co 221 .Mid) 407, 191 NW 210 
(1922) ; Schwartz y. Cigar Maltera 
International Union, 219 Mich 589, 
189 XW ,55 (1922); Stone Cleaning 
t Pointing Union y. Ruaael, 38 Miac 
613, 77 XYS 1049 (1902); Bcrlfham- 
mer v. Qeveland & Morgantown Coal 
Co. 8 Lew & Labor, 217 (W Va Cir- 
cuit Ct 1926) 

See also Croaa Mountain Coat 
Co, y. Ault, 157 Tenn 461, 9 SW(2d) 
692 (19281 holding an employer to 
have breached a collective bargain- 
ing agreement where be dlacharged 
an employee eimply bccaiiae he waa 
an officer of a certain miners’ union. 
Rt. Louis etc. R. Co, v. Booker. S 
SW(2d) 8S6 (Tex Civ App 1928) 
cert. den. 279 T-'S 832, 40 S Ct 848, 
73 L Ed 993 (1929) holding an em- 
ployer bound to respect a ruling 
made by the Federal Labor Board 
that an employer bed been unjustly 
disohanied, where the ruling bad 
been anthorized by and had followed 
the procedure required b^ the terma 
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the fact that under many agreements the employer’s right 
to discharge is conditioned upon the existence of “good 
cause” as that term is defined in the agreements, results in 
effect in the imposition of a duty upon employers to retain 
in their employ those covered by the agreements, while leav- 
ing the very same employees free to quit their employment 
without legal liability. Labor’s response to the complaint 
stated in the preceding sentence is that the argument as 
thus stated is dreadfully unrealistic. The complained-of 
situation is socially desirable, says labor, because under it 
the workingman’s frame of mind is stabilized by the secu- 
rity which he feels in connection with -his job. Moreover, 
continues labor, in point of economic fact, as distinguished 
from traditional legal theory, it is the workingman and not 
the employer who, in the generality of cases, needs protec- 
tion as concerns the guaranty that he will remain on the job. 
It is added that union discipline of its members, which is al- 
ways an important adjunct to collective bargaining, is 
quite equal to the task of enforcing the obligations of the 
individual employee. In this connection the case of Cross 
Mountain Coal Co. v. Aulf* needs to be stated, for there, 
the at-will nature of employment under the terms of a col- 
lective bargaining agreement for a fixed term was demon- 
strated to the employer’s advantage. The employer shut 
down his coal mine because of unfavorable business condi- 
tions. It was held that he had not thereby breached the 
agreement. 

In Chinese American Restaurant Corp. v. Finigan,* where 
the agreement provided that the union was to supply the 
employer, an owner of a restaurant, with eight musicians, it 
was held that the union had a right under the agreement to 
withdraw some of the musicians playing for the employer, 
and to substitute other musicians in their stead. In Re 


of the collective bargmining agree- 
ment, and Sum t. Independent Retail 
Fruit Merchants Asan. 144 Mice 684, 
258 KVS 600 (1032) where an em- 
ployer was found guUty of criminal 
contempt for failure to obey an in- 
huetlon ordering him to desist from 


further violating the provisions of 
a closed shop agreement. 

7. 1S7 Tenn 461, 9 SW(2d) 692 
(1928). 

6. 272 Mass 360, 172 IfE SIO 
(1930). 
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Division 132, A. A. S. E. E. E.* it was held that an agree- 
ment to arbitrate could not be spelled out from an under- 
taking by an employer to treat with the committee of 
the union and the officers thereof in connection with matters 
that might in the future arise. While it has been held that 
an arbitration provision contained in a collective bargain- 
ing agreement is no bar to a court proceeding in disregard 
of the arbitration provision,** the general rule is that the 
machinery for adjustment contained in tlie agreement must 
be followed before the institution of suit.** In McClure v. 
Louisville & N. R. Co.** an employee possessed of seniority 
rights in a certain department by virtue of a collective 
bargaining agreement, accepted employment in another de- 
partment. It was held that he had thereby lost the seniority 
accorded to him as an employee in the first department.** It 


9 . 196 AD 206, 188 NYS 353 

(1921), 

10. HfiitscJiler v J(i*«ouri P R 
Co 126 .Neb 403, 253 NW 694 9.5 
ALR 1 (1934) S«e also Enaelkinj.' 
T Independent Wet Wash Co 142 
Misc 510, 254 KYS 87 (19311 , Prel>'<' 
V Architectural I. W Union, 260 
111 App 435 (1931) 

11. Uarrison v Pullman Co 68 F 

(2d) 826 (CCA 8. 1934), Hell r 
Western K. Co. 228 Ala 32«. 1.53 S 
4.34 (19.34); Keller v Western R Co 
228 Ala .336. 1.53 S 441 (19.34), 

Goldstein v. I-LH-WU. .328 Pa .385, 
196 A 43 (1938); St I.ouis etc R 
Co V Booker, ,5 SW(2d) 8.56 (Tex 
Civ App 1928) (M’rt den 279 CS 8.52, 
49 8 Ct 348, 73 L Ed 995 (1929) 
See also Sejrenfeld ». Kriedman, 117 
Wise 731, 193 XYS 128 (1922). 

1*. 16 Terni App 369, 64 .8W(2(1) 
638 (1933). 

IJ. For other cases involvinjj the 
meaning and effect of seniority rights 
under collective bargaining agree- 
ments, see Christenson, Seniority 
Rights under iisbor Union Working 
Agreements (1937), 11 Temp LQ 3SS 
(1937). Sde also Capra v. Local 
608 


Ixidge. 102 Colo 6.3, 70 P(2d) 738 
(19.38) , Evans v .lohnston, 300 111 
App 78, 20 SF.(2d) 841 (1939); 

I.s>ckwo(>d \ Chitwood, 89 P(2d) 951 
(Oklahoma 1939), .An important 
i|uestioii in connertion with the as- 
K(*rtion of seniority rights under col- 
lectnc bargaining agreements and 
the employee’s legal ability to en- 
force aiirh rights in equity is whether 
they are “projierty” rights so as to 
be anieiiabie to eijuitabie interven- 
tion, or • perHOiial” rights so as to be 
beyond equity’s liistorically settled 
jurisdiction In Mississippi and Ken- 
tucky, tbc view IB taken that senior- 
ity rights are unenforceable ■■‘per- 
sonal” rights Chambers v. Davis, 
128 Miss 61.3, 91 S 340, 22 AI.R 114 
(19221 ( Contra . Stephenson \. New 

OrleanB etc. R Co. 177 S 509 [Miss 
1937]); Ixiuisvllle etc. R. Co. v 
Bryant, 263 Ky 578, 92 8W(2d) 749 
(1936) (See also .Mosshamer v. Wa- 
bash Uy. Co. 221 Mich 407, 191 NW 
210 [1922J); Ryan v. New York 
Central R Co. 267 Mich 202, 26f> NW 
365 (1934). In Illinois and Nebraska 
Uie opposite view is expressly taken. 
Ledford v. Chicago, etc. R. Co. 208 
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has been held in Massachusetts that where a corporation 
which was bound by a collective bargaining? agreement, dis- 
banded, and a new corporation was formed to carry on 
the business of the old one, the new corporation is not bound 
by the agreement even though there was an identity of 
stockholders and control in connection with the old and new 
corporations.** A contrary holding involving an attempt 
by a xjartnership to form a corporation so as to evade the 
obligations of the partnership’s collective bargaining agree- 
ment is found in New York.** It has been held that puni- 
tive damages cannot be recovered for the breach of a col- 


lective bargaining agreement. 

Ill App 298, 18 NE(2d) HM (19.19), 
Rentschler v Missouri P R. Co 126 
403, 2 ,j 3 .NW 694, 93 ALR 1 
(1934). See also C.nlTin v. rnion 
Station, 13 F Supp 722 (OC ND 111 K 
D 1936) In other statoR, the npht of 
an employee to assert seniority rights 
under collootive liniguining agree- 
ments U assumed Sec Christenson, 
.Seniority Rights under Lnhor Union 
Woiking Agreements, supra; Pipin, 
Enforcement of Rights under Collec- 
tne Itargnlning Agreements. 0 Uni 
Clii L Rev 631 (1939). See al*o Mc- 
Gee V St .loseph Belt Ry- Co. 110 
SW(2a) 389 (Missouri. 19.371: McGee 
V St .Tosvpli Pelt Ry Co 93 SW(2d) 
1111 (Missouri, 1()36) ; JfrCoy v. St 
.loseph Belt Ry. Co. 77 fi\V(2d) 175 
(Missouri, 1934) ; Mi-Crory v. Kurn, 
101 SW(2d) 114 (Missouri, 1937) 
(Sec, for II discussion of Missouri 
ciiscs. Hamilton Individual Rights 
Arising from Coiiectivc I.«hor \gree- 
ments (1938), 3 Mo T. Rev 2.52. 2.39- 
260) ; Burton v. Oregoii-VVashington 
R. & W. Co. 38 P(2d) 72 (thegon, 
1934). 

Another important quesUoii in- 
volves the right of the labor union 
to change an individual employee's 
seniority right under a collective bar- 
gaining agreement by eubeequent 
agreement. It generally can be done 


** In Barth v. Addie ** the 

in the absence of fraud or bad faith. 
Hartley v Brotherhood, 283 Mich 
201, 277 NTV 885 (1938). 

14. Berry v Old South Engraving 
Co 283 Maas 411. 186 XE 601 (1933). 
See also Good Foods, Inc. v. Loupos, 
(N.I Ch 1939) It has been held by 
the National Labor Relations Board 
that a euecessnr corporation is re- 
Kimnsilde for the unfair labor prac- 
tioes committed by its predecessor 
where tlicre is an identity of stock 
ownership and control Beckerman 
Shoe Corp 21 NLRB No 123 (1940) 

15. Goldman v. Rosensweig. 10 
Ijiw 4 Labor (NY 1928), It has 
been held by the National Labor 
Relations Board that certifioation of 
bargaining representatives for oollw- 
tivc bargaining with the employer 
cor{>oration under the National Ita- 
bor Relations Act uiiplies to a suc- 
cessor rorporation notwithstanding 
that the latter w-as not a {wrty to 
the original proceeding which result- 
ed in the certidcation. Cliarles 
Cushman Company, 15 NLRB 90 
(1039). 

16. Manley v. Exposition Cotton 
Milla, 47 Ga App 496, 170 SE 711 
(1033); Holland v. Spartanburg 
Hera Id -Journal Co. 166 SC 4.34, 165 
S£ 203 (1932). 
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defendant employer reduced the wage schedules of his 
ployees in breach of a collective bargaining agreement. The 
employees accepted the lower rate of wages under protest. 
Later, plaintiff, one of the employees, was discharged. The 
agreement contained the following provision : “The party 
of the first part (defendant) shall not discharge any mem- 
ber of the party of the second part (the union) whose sal- 
ary is payable weekly, unless the party of the first part 
shall, two weeks prior to such discharge, give to the party 
of the second part notice in writing of such intention to 
so discharge such employee; except that any employee may 
be discharged at any time by paying to him, in advance, two 
weeks’ salary.” The trial court awarded judgment to the 
plaintiff, which the appellate division aCBrmed, in an amount 
representing not only the difference, during the period he 
was employed, between what he was paid and what the col- 
lective bargaining agreement provided for, but also the con- 
tract wage during the balance of the term fixed by the agree- 
ment. The Court of Appeals cot down the plaintiff’s recov- 
ery, bolding that under the agreement “any loss to the plain- 
tiff consequent upon his being discharged was to be liqui- 
dated at the money equivalent of what he would have 
earned under the contract in the next two weeks.” 

A provision contained in a collective bargaining agree- 
ment to the effect that employees employed for a given pe- 
riod of time should be entitled to a week’s vacation with pay 
is equivalent to a provision for additional wages and hence, 
where the agreement was validly entered into by an em- 
ployer in reorganization under former section 77B of the 
Bankruptcy Act, the claim for such additional wages is 
provable as au expense of administration where the em- 
ployee is discharged, upon the employer’s adjudication as a 
bankrupt, after the employee had earned the right to the 
agreed vacation with pay.“ 

IT. 271 KT 31, 2 NE(2<]) 34 IS. Willow CofeUriu. Inc. ▼. Si*. 

(1S3S), T«liea*fnR den. 271 NY 016, 3 gel. 111 F(2d) 429 (CCA 2, 1940). 
KE(2d) 211 (1930). 
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SeotilO]| 170. Validity of Closed Shop Agreements. 

question as to whether the closed shop is legal is 
generally raised by a strike whose purpose it is to induce 
the employer struck against to adopt the closed shop. 
Sometimes, however, boycotts and more often picketing 
are carried on for the purpose. Indeed, picketing in the ab- 
sence of a strike generally has for its purpose ultimate 
signature by the employer picketed of a closed shop con- 
tract. In general, then, the legality of the closed shop is 
tested in connection with a given form of labor activity." 
The fact that a given form of labor activity is illegal in the 
particular jurisdiction, if carried on for the purpose of se- 
curing the closed shop does not, however, indicate that a 
closed shop agreement would be held illegal in the same ju- 
risdiction. Thus it has been suggested that a boycott 
carried on for the closed shop would be illegal if carried 
on by non-employees of the person boycotted.** Cases hold- 
ing picketing illegal in the absence of a strike draw a dis- 
tinction between that which can be fought for by employ- 
ees and that which can be contended for by strangers to 
the employment relationship. In Massachusetts the closed 
shop contract appears to be legal (unless necessitating the 
discharge of non-union employees), while a strike to secure 
the closed shop is held illegal.** 

There are much fewer cases dealing with the validity of 
the closed shop agreement than there are cases concerned 
with the legality of strikes, picketing or boycotting carried 
on for the closed shop. There are cases which say that 
closed shop contracts are invalid generally because in re- 
straint of trade,** and there are at least an equal if not 
greater number of decisions holding closed shop contracts 

19. For Um lefiality of the atrike 680, 160 A 494 (1938). 
for ths closed shop, see sections 07- 91. Bee section 97, supra. 

101, supra. Picketing for a closed 9*. Campbell v. People, 72 Colo 
shop is mentioned at section 114, 213, 210 P 841 (1922); Dinstensen 

supra, and boycotting for a like pur- » People 114 III App 40 (1904) aff’d 
pose at section 149, supra. 216 111 S54, 75 KE 108, 108 Am St 

SO. Keith Theatre v. Vachon, 134 Bep 219, 3 Ann Cas 966 (1905) ; 
Me 392, 187 A B&S (1936): Wasi- Brennan ▼. Vnited Hatters, 73 X.TL 
lewski T. Bakers Union, 118 NJ Eq 729, 68 A 165, 9 LRA(NS) 254, 118 
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generally valid, as not being in restraint of trade.** The 
main question raised by cases concerned with the validity of 
closed shop contracts, and the question with which the cases 
are beginning more and more to deal, is whether a closed 
shop contract is legal and enforceable, though covering all 
or substantially all of a given industry in a given commu- 
nity. Some courts hold that a closed shop contract is legal 
if it affects only some and not substantially all of the em- 
ployers in the industry, and that the agreement is illegal if 
governing substantially the entire industry.** Xo inquiry is 
made in these oases whether the union is or is not open for 
membership to competent workers. New York appears to 
be alone in holding such a contract valid even though it 


Am St Kep 727, 9 Ann Can 698 
(1908). 

S3. Shinsky v. CXeil, 232 3(as8 
99, 121 NE 790 (1919) ; Smith *. 
Bowen, 232 M«h 8 100. 121 XE 814 
(1919) ; Goyptte v C W \Viit«on 
Co 245 Ma»(i 577, 140 XE 285 
(1923); (The Massachusetts rule ap- 
pears to be that a closed shop con- 
tract is lejral [Hoban v. Dempsey, 
217 Mass 166, 104 XE 717 1 1914) I 
provided it does not resolt in the dis- 
charge of non-union men [Berry v. 
Donosan, 188 Mass 353, 74 XE 
603 (1905)] "Cnions in Massachu- 
setts, acting under legal advice, ac- 
cording to information received by 
the editor, when they succeed in 
negotiating • trade agreement for 
the closed shop, bare the employer 
firat discharge ail his workers, then 
B^otiate the agreement, and then 
re-employ the union men.” Landia, 
Cnees on I.Bbor l.aw, p 378ii). Har- 
per V. Local Union, 48 .S'W(2d) 1033 
(TeJi Civ App 1032) ; Underwood v. 
Texas A P. E Co. 178 SW 38 (Tex 
Civ App 1915); David Adler A Sons 
Co. V Msglio, 200 Win 163, 228 NW 
123, 66 ALR 1085 (1929) 

M. Barnes v. Berry, 166 F 72 
((X! 8D Ohio, J907) ; Connors v. Con- 
nolly, 8« Conn 641. 86 A 600. 45 
M 


LRA(N.S) 564 (1913); Lehigh Struc- 
tural Steel Co. V. Atlantic Smelting 
i Refining Works, 92 X.F Eq 131, 
111 A .370 (1920); Four Plating Co 
T Mako, 122 X.I Eq 298, 194 A .53 
(1937); Upholsterers’ Carpet etc 
Union V. Essex Reed & Fibre Co. 12 
XJ Misc 037, 174 A 207 (1034); Rci- 
hing V Local Union. 94 X.IL 240. 
109 A .367 (1920); Baldwin Lumber 
Co. V I.ocal Xo .560. 91 X.T Eq 2t0, 
109 A 247 (1020); Polk v Cleveland 
R Cl) 20 Ohio App 317, 151 XE 808 
(192.5), 2.3 Ohio L Rep 243 (192.)). 
Accord: Rest., Contracts, (1032) sec. 
615 (18) 

In Christiansen v. Local 680, 126 X.T 
Eq SOS, 10 Af2d) 168 (1940) the court 
said of a closed shop contract, "Only 
when it appears that the contract 
by itself, or in conjunction with 
other similar contracts, or under- 
standings, or customs, imposes a 
closed shop in substantially an en- 
tire iiidiistry throughout a consider- 
able area, does the contract becomes 
prima facie void and the liurden 
arises of justifying it by abnwing 
special cirnamstances,” but the court 
added "Whether it is susceptible of 
jnatidcation at all is a question on 
which I express no opinion.*’ 
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affects the entire industry, and here too no inquiry is made 
as to the nature of the union involved, whether open or 
closed to competent workingmen.** In a third class of cases, 
the view is taken that closed shop contracts are valid pro- 
vided the union is open to all competent workers in the in- 
dustry.** That New York should presently be the only state 
which recognizes the validity of closed shop contracts, 
though such contracts cover an entire industry in the given 
community, is difficult to understand. It has long been rec- 
ognized that labor unions must, to exist, extend their in- 
fluence beyond the coniines of a single shop. It has also 
been recognized that collective bargaining can be possessed 
of social justice for both sides when employers can be as- 
sured that the next fellow is producing under the same or 
similar union conditions. As far back as 1921, in the 
oft-cited United States Supreme Court case of American 
Steel Foundries v. Tri-City Central Trades Council,*’ the 
court said: “The strike became a lawful instrument in a 
lawful economic struggle or competition between employer 
and employees as to the share or division between them of 
the joint product of labor and capital. To render this com- 
bination at all effective, emplo\'ees must make their com- 
bination extend beyond one shop. It is helpful to have as 
many as may bo in the same trade in the same community 
united, because in the competition between employers they 
are bound to be affected by the standard of wages of their 
trade in the neighborhood. Therefore, they may use all 


2S. WiUiaing v. Q’lill. Z77 I7Y 1, 
12 NE(2d) 517 (1038), Bpji dism 
303 t;s 021, 58 S Ct 650, 82 b Ed 
108.1 (1038) Sec section 76, su|>r», 
for a statement of the evolution of 
tlic New York law in this respect. 
See aleo, in this runnectiun, Oea 
Moines City Ry. Co. v. .4iraaljtumatc<l 
AsB’n. 204 Iowa 110.5. 213 NW 264 
(1927) where the court had before 
it a cloaed ahop contract. Said the 
court I “It ia inaiated further, that 
Uie contract is void aa a^ainat public 
policy because It, in effect, uniouizea 
t1 Tallsrl-,.93 


an entire industry. No person is 
here complaining that he is deprived 
of his right to freely dispose of his 
Islwr, and nothing in the record 
shows that any person is deprived 
of such right.” See also Terrio v. 
Nielson Construction Co. 30 F Supp 
77 (DC ED U 1939) ; Ritter v Milk 
Jt Ice Cream Drivers, (Ohio 1039). 

86. See section 09, supra, where 
this view it discussed in detail 

87. 257 US 184, 42 S Ct 72, 66 L 
Ed 189, 27 ALR 360 (1921). 
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lawful propaganda to enlarge their membership wad 98* 
pecially among those whose labor at lower wages 'will in- 
jure their whole guild.” Nevertheless, the law has consist- 
ently been stated to be that a closed shop contract is valid 
only where it controls some but not all or substantially all 
of the industries in the given community. Moreover, and 
in the teeth of the language of the court in the American 
Steel Foundries case, it has been indicated that labor unions 
bring themselves within the ban of the Sherman Act and 
the vague criteria governing the legality of labor activity 
under that act,** where the activity constitutes an attempt 
to secure uniform national conditions governing employ- 
ment relations so that one non-unionized section of the 
country does not compete to the detriment of another sec- 
tion which has been unionized.** 

The Restatement of Contracts appears to have taken the 
position that a collective bargaining agreement which es- 
tablishes a closed shop is illegal if it has the effect of 
creating a monopoly. In two illustrations to section 515, 
the Restatement has indicated this viewpoint. Illustra- 
tion 18 is as follows: “A. bargains with a labor union to 
employ only union labor. The bargain is legal, unless the 
union has such a monopoly as virtually to deprive non-union 
workers of any possibility of employment.” Illustration 19 
further makes the point as follows : “An association repre- 
senting nearly all the building contractors in or near a city, 
bargains with an association representing the building 
unions that the contractors shall employ only union men. 
The bargain has for its object the monopolizing of labor on 
buildings for union laborers. The bargain is illegal where 
monopoly would thus be obtained so complete as to de- 
stroy the possibility of non-union laborers in the building 
trades obtaining employment.” 

It is not clear from a reading of the foregoing illustra- 
tions just what is meant by the word “monopoly” in con- 
□ectio]& with the collective bargaining agreement. Is the 

81. See infra, lection 422. Leader, 310 UB 400, 60 S Ct 662, 84 L 

29. ApKt HftmUiy Ctaafm.nj f. Ed 1311 (1640). 
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monopi^ established simply by evidence of the fact that 
the agreement covers the entire industry or that the union 
extends throughout the given geographical area, or on the 
other hand is it necessary to prove that the union is not an 
“open” union, membership wherein is available to all com- 
petent workers, and that the employers’ association is like- 
wise not open for membership to new business enterprises t 

The Bestatement of Torts has given a clearer answer. 
By section 810 it is provided that “workers who in concert 
• procure the dismissal of an employee because he is not a 
member of the labor union satisfactory to the workers 
are . . . liable to the employee if, but only if, he desires 
to be a member of the labor union but membership is not 
open to him on reasonable terms.” In section 788, the Re- 
statement of Torts holds that the closed shop is a legitimate 
object of concerted activity, but it is added that the object 
is no longer legitimate “When a demand for restriction does 
not involve cither securing of work for union employees or 
the maintenance or increase of union membership, subject 
to reasonable regulation by the union, but is directed to- 
ward the establishment of a monopoly privilege in a group 
of present members of the union to the exclusion of every- 
one else.” 

A distinction has been drawn in connection with the 
validity of closed shop agreements, between the case on the 
one hand where the parties to the agreement sue each other 
and the case, on the other hand, where employees, dis- 
charged as a result of the execution of the agreement, are 
the complaining parties. Thus, in Jacobs v. Cohen,* which 
was an action by a union upon a promissory note given to 
secure the performance of a closed shop agreement, the 
plaintiff succeeded in recovering as against the defendant’s 
contention that the agreement was illegal as against public 
policy. The defendant cited the prior case of Curran v. Ga- 
len,** wherein an employee discharged in consequence of the 
execution of a closed shop agrreement sought and obtained 

so. 183 NY m, 76 NE 6. Ill Am 81 . 152 NY 33, 46 NE 297, 37 
St Rep 730, 8 I,RA(NS) 202 (1905). LRA 802, 67 Am St Rep 496 (1897). 
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damages for the consequent interference with his employ- 
ment. The court, however, held the case distinguishable 
partly upon the ground that Curran r. Galen (supra) was, 
as heretofore stated, an action by an aggrieved employee 
who was not party to the agreement while Jacobs v. Cohen 
(supra) was an action between parties both of whom had 
obtained benefits from the agreement. “If they regarded it 
as beneficial for them to do so,” said the court, “does it 
lie in their mouths now, to urge its illegality? That, in- 
cidentally, it might result in the discharge of some of those * 
employed, for failure to come into affiliation with their 
fellow workmen’s organization, or that it might prevent 
others from being engaged upon the work is neither some- 
thing of which the employers may complain, nor something 
with which public policy is concerned.” A similar distinc- 
tion has been indicated in the Iowa case of Dcs Moines City 
Railway Company v. Amalgamated Association.** It is 
not easy to justify the distinction. The aggrieved third 
party employee, who recovers damages because he has been 
discharged pursuant to the terms of the closed shop agree- 
ment, recovers because the agreement is against public pol- 
icy. If the agreement is against public policy it would ap- 
pear difficult to sustain its validity as between the parties 
thereto. It has been held, for example, that a Statute, which 
provides that all work performed upon the atreet.s, sewers, 
boulevards and parks of certain cities shall he performed 
by union labor only, is void as against public policy partly 
because non-union workingmen are thereby excluded from 
employment.** 

Section 171. Union Membership in Connection with Pub- 
lic Work Contracts. 

Government exists for the benefit of all, all are required 
to pay for the support of government, and finally, gover- 
ment has a responsibility to all of its inhabitants alike. 
These appear to be the three main reasons assigned by the 

St. 204 lows lies, 213 NW 204 140 !<W 704, 140 KW »»7, 02 LRA 

(H»27). (NS) T28, Ann lOlflP, 967 

S3. Wright T. Hoctor, 96 Xeb 342, (1914). 
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cases for almost uniformly holding invalid, statutes direc - 
ing the employment of union labor in connec ion with pub- 
lic work contracts" It has, however, been held that a state 
purchasing agent did not abuse his discretion in awarding 
one of a group contract in the sum of $17,700 for plumbing 
and hoatfng work on public buildings to A. although thc^ 
was a bid of $300 less by B., where the statute provided 
that contracts shall be awarded '‘to the lowest responsible 
bidder, taking into consideration the location of the institu- 
tion or agency,” where the work was to be perioimed in a 
highly unionized industrial center, where the principal con- 
tract 'of the group had been given to a contractor emp ey- 
ing union labor, where A. employed union labor but where 

B maintained tlio open shop" 

Cases involving similar municipal ordinances 
wise held against their validity," upon the additional 


34. Adams v UrcnBii, 177 111 H'l 
52 SE an. 42 I.R.A 718, «9 Am SI 
Ron 222 (18«8l VVnirlit v. Hcator. 

Neb 342, 14.-. NVV 704, 140 NW 
0fl7. 52 LRA(NS) T28. Ann Ca« 
imSD 976 (1914) For ‘■''O 
region, a provision probibitinj; tho 
omploymont of alien or convict labor 
is invalid Inpc v. Board ot Uiiblic 
VVoiWs. 135 Ala 187, 33 S 678. 93 
Am .St Rep 20 (1902) .See Truax 
Raich, 239 rs 33, 36 S Ct 7. 60 
h Ed 131. LRA19160. 540, Ann Cas 
1917B, 283 (1915) 

88. Pallas » .lolinson, 100 Colo 
449. 68 r(2dl .559. 110 AT.R 1403 
(1937). Accord A, H Pufrh Print- 
ing Co. V. Yeatinan, 22 Oliio CC .>84. 
12 Ohio 477 (1901) CmUro 
state ex rcl, L’niled Pist Heatinp v 
State Office Building Comtiiission. 12.5 
Ohio St 301, 181 NE 129. 80 A1.R 
1379 (1931), where the court aaid- 
"The claim ia made that costly de- 
lays and added cxjH>naca may occur 
becnuac of possible trouble, if this 
contract be not awarded to the 
bidder employing union labor. Tbi* 
claim aeaumea that a great state 


cannot control its laws requiring 
public bidding, cannot protect its 
citiTvn- from iincoDi,titutional dis- 
criminations " In SiiiiUi Brooks 
Printing Co v. Young, 103 Colo 199, 
85 P(2d) 39 (1038) a st.itute was 
held constitutional which required 
printing rontractors’ employees to 
obsei ve prevailing standards of 
working hours and conditions 6xed 
be a aUte industrial commission 

86. Atlanta v. Stein, 111 Rs 789, 
36 SE 932, 51 I.RA 3.35 (1900': 
Holden > Alton, 179 III 318, .53 NE 
.566 (1899); Fiske i. People, 188 III 
20« 58 NE 9S5. 52 LRA 291 (1900); 
Grey v People. 191 111 486, 62 NE 
894 (1902); Miller v Ues Moines, 
143 Iowa 409, 122 NW 226. 23 LRA 
(NS) 815, 21 Ann Cas 297 (1909); 
Goddard V. Lowell. 179 Mass 498, 
61 NE ,53 (19011. Finlay v Boston, 
196 Mass 267, 82 NE 5 (1997); Pat- 
erson Chronicle Co v Paterson, 68 
N.TL 129 , 48 A 589 (1901): Elliott v. 
Pittsburgh, 6 Pa ni»t K 4.',. 5 ilS97): 
Marshall A D. C.o. v. Nashville, 109 
Term 495, 71 SW 815 (1903). 
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grounds that the ordinance is not within the scope of the 
powers conferred upon the munieipality,” or that it is vio- 
lative of a charter provision directing contracts for public 
work or supplies to be given to the lowest bidder,** or that 
the ordinance conflicts with a statutory provision to the 
effect that the city council shall take no part in the making 
of public contracts, •• or that the cost of the work to the tax- 
payers is thereby enhanced,** or that it tends to a monop- 
oly,** or that it constitutes an improper exercise of discre- 
tion by an administrative board.** In one case, the ground 
of invalidity in coimection with the given enactment was 
found in a provision contained in the State Constitution to 
the effect that every person shall be given a remedy for in- 
juries inflicted upon him.** 

In spite of the uniformity with which the courts have de- 
clared invalid, statutes or ordinances prescribing union 
labor on public contracts, the courts have not been one in 
holding invalid, contracts entered into under such statutes 
or ordinances.** The reason for the conflict apparently 
arises from the reluctance of courts to deny compensation 
to one who has done work and expended money and has 
conferred a benefit upon the state or municipality setting 
up the defense of ultra vires or illegality. 

In England, under the Trade Disputes and Trade Unions 
Act of 1927 •* public authorities are prohibited from condi- 

S7. See mpra, note 34. XK 1.'38 (I9SI). See also LewU v. 

38. Holden v. Alton, 1T9 HI 318, Bd. of Rdueation, 139 Mich 306, 102 
63 NE 5S6 (1899); EllioU e. Pitt»- NW 766 (1906); Davenport v. Walk- 

burgh, 6 Pa Diet R 456 (1897): er, 67 AD 221, 68 NV8 161 (1901). 

Marvball A B. Co. t. Xaebrille, 109 48 . Finlay ▼. Boston, 196 Mass 

Tens 496, 71 SW 816 (1903). 267. 82 XE 9 (1907). 

38 . Goddard t. Lovell, 179 Mass 44 . Invalid: State ex rel. Robert 
496, 61 XE 53 (1901). MItrhell Furniture Co. v. Toole, 26 

40 . Atlanta v. Stein, 111 Ga 789. Mont 22, 64 P 496, 56 LRA 644, 91 

36 S£ 932. 61 LRA 336 (1900). Am St Rep 386 (1901); Atlanta v. 

41 . People ex rel. John Single Pa- Stein, 111 Ga 789. 36 SE 932. 61 

per Co. V. Edgecomb, 112 AD 604, 98 LRA 336 (1900). Valid; Marshall 
NY8 966 (1906). * B. Co. v. Xashvllle, 109 Tenn 496. 

43 . State ex reL United DUtrict 71 BW 816 (190.3); Grey v. People. 
Heating, Hie. r. SUte Office Building 194 HI 486, 62 KE 894 (1902), 
CommiseuMi, 124 Ohio St 413, 173 46 . 17 and 18 Geo. V, e. 22. 
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tiouing contracts upon union membership or non-member- 
ship. 

In Bohn V. Salt Lake City," it was held that stipulations 
contained in a bid by a municipality for construction work, 
to the effect, among other things, that a minimum wage 
would be paid by the contractors, were held invalid because 
ultra vires the municipality." 

Section 172. Need for New Legal Conceptions. 

The unfolding of the law governing collective bargaining 
agreements which the previous sections have undertaken 
to describe, reveals the inadequacy of present legal cate- 
gories to deal with the many new problems which these 
agreements have raised. The view has consequently been 
taken “ that “we need a new legal category” to explain and 
to govern these agreements. Violation of collective bar- 
gaining agreements under this suggestion would be in the 
nature of a tort rather than breach of contract, because 
“they do not easily fit into existing conceptions of mere 
customs or of mere contracts, or even of the two com- 
bined.” “At all events,” it is said, “no social interest dis- 
favors the giving of legal effect to the intention of the par- 
ties to establish a structure of employment relations which 
will govern the course of dealings not between particular 
known individuals, but between indefinite persons engaged 
in an industry.”** That the market place should demand of 

48. 8 P(2d) 691 (Utah 1932). geation that collective agreementa be 

47. See also Hillig City of St viewed aa a new legal category, while 
Lome, 337 Mo SOI, So SW(8dl 91 interesting and perhaps the only way 
(103S); McDonough >, \Vasliiii"toii. out of all the dilhculties, ia scarcely 
20 Pa Co Ct 345 (1S98) j c/f Ebbe- practical.” 

son V Bd, of Public Education. IH 49. See also Anderson, Collective 
Del Ch 37, 166 A 289 (1931); Alt- Bargaining Agreements (1930), 15 
achul V. Springfield, 48 Ohio App Ore L Rev 229. 250-2.53. c/f the sug- 
356, 103 NE 788 (1033), geation of M. C. DraiisficU, in 95 

48. Rice, Collective Labor Agree- ALR 56: A distinction is drawn be- 
tnetits in American Law (1031), 44 tween those provisions of the collec- 
Harv L Rev 672, 806, 607. See also tire bargaining agreement which 
Dugeuit, Collective Acta an distin- give rigfata to the individual em- 
guished from Contracts (1929), 20 ployee (such aa seniority riglitai, and 
Col L Rev 441, 469. c/f Note, .31 those which concern only the union 
Col L Bav 1166 (1031) t “The sag- (such aa a provision for a closed 
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the law a different and more effective way of dealing with 
newly arising problems is nothing novel to our law. The law 
merchant thus became part of the common law. It is as 
important as it is to maintain industrial peace that a like 
process be made the subject of conscious judicial treat- 
ment. 

The peculiar nature and legal consequences of the collec- 
tive bargaining agreement have induced a New Jersey 
court*® to liken it to the notion of group insurance. “The 
relation between the collective bargain and the individual 
contract of employment,” it is said, “somewhat resembles 
that between a group insurance policy and the individual 
insurance certificates issued under it. The contract be- 
tween employer and union not only enters into the individ- 
ual contract, but it circumscribes the rights of the employer 
and the members of the union with respect to making in- 
dividual contracts of employment. It creates legal rights 
and duties which are independent of particular hirings.” ** 


Section 173. Emergence of View That Collective Bargain- 
ing Agreements Establish “Law of the Land” for the 
Indostry. 

That a collective bargaining agreement should be con- 
sidered as establishing a “law of the land” for the industry 
is a notion which, at least in theory, is foreign to our law. 
Moreover, the notion involves constitutional difficulties, 
especially the conception against delegation of powers. 
N.I.R.A. codes e.stablisfacd what might be termed such a 
“law of the land” for the industrial units which they con- 


ahop). Ai to the farmer cUm of 
proTiaioiM, employees would be con- 
aidered as auinj; «ith respect to mat- 
ters embodied in their individual con- 
traeta of employment. As to the 
latter class of provisions the union 
would be aum)r in connectian with 
as to which the agreement 
sonMnis it as an entity. 

•Cl Christiansen v. I..ocnl dSfl, 12(1 
Xrj Eq 508, 10 A(2d) 168 (1040). 

51. Nevertbeleas the court held, 
S90 


somewhat inconalstently with the 
tenor of its opinion, that a labor 
union which is party to a closed 
shop agreement has no right of en- 
forcement of the agreement upon the 
employer’s breach thereof by dis- 
charging four union employees, hut 
that whatever rights there were 
tvronged heeded to be vindicated by 
individual actions brought by the ag- 
grieved employees. 
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trolled, and it was partly bccaase the codes did so that the 
Act was held unconstitutional in the Schechter case.^* Law 
making by groups other than traditionally elected or ap- 
pointed law makers is said to be abhorrent to our form of 
government. In spite of the disfavor, however, in which 
the general notion, as above stated, is held, there can be no 
doubt that collective bargaining agreements have been in- 
creasingly assuming the role of establishing rules which, in 
effect, govern the given industry. The following situations, 
which admit of a threefold classification, and which will, 
accordingly, be discussed in the following three sections, 
will demonstrate the point. Tlie first class of situations in- 
cludes cases wliere an employer, in order to do business in 
the industry, must become a party to the agreement by 
joining the employers’ association which has theretofore 
entered into the agreement; the second class comprehends 
cases wherein an employer, though not party to a collective 
bargaining agreement, must conform to its terms, some- 
times under pain of boycott, while the third class of situa- 
tions is that wherein collective bargaining agreements are 
givi'ii normative effect, as under the Wage and Hour Law. 

Section 174. Cases Wherein Employer Must, to Do Busi- 
ness, Become Party to the Agreement. 

In American Fur Manufacturers Assn.. Inc. v. Associated 
Fur Coat & Trimming Manufacturers, Inc.,“ the defend- 
ants, a labor union and an employers’ association respec- 
tively, were sued because they refused to give to the plain- 
tiff association the benefits of the collective bargaining 
agreement entered into by them, unless the plaintiff as- 
sociated itself with the defendant employers’ association. 
The collective bargaining agreement which the defendants 
had negotiated provided that “there shall be hut one col- 
lective labor agreement in the fur mamifaeturing industry 
in the Greater City of Now York.” Defendants insisted 
that they had a right to take the stand they did, and the 

88. Schechtpr Poultry Corp. t. (111.15). 

United States, 266 US 496, 55 S Ct 53. 161 Misc 246, 291 NYS 610 
837, 79 L Ed 1670, 07 ALR 947 (1936). 
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court agreed with the defendants. Similarly in "Weitssberg 
V. Dnbinsky,** the court held legal and hence unenjoinablo 
a strike called by a union which was designed to compel the 
plaintiffs to resign from one employers’ association, and 
again to become members of another employers’ association 
from which they had theretofore resigned. 

The rationale of these cases is that there is an interest 
possessed by the union in collective bargaining with a single 
association instead of with many employers; that the col- 
lective bargaining agreement ought to establish a norm 
in the industrj' to which all employers must conform ; that, 
to secure such conformance, employers can legally be re- 
quired, as a condition to doing business in the industry, to 
become a member of the employers’ association established 
in the industry, because only by the singleness of the em- 
ployers’ association and the discipline exorcised by it over 
its members can collective bargaining agreements become 
the “law of the land” for the industry. 

Danger that arrangements such as those discussed in the 
present section may be utilized with facility to ends of rack- 
eteering and extortion is ever present. In United States v. 
Local 167,** a conspiracy to obstruct interstate commerce, 
which had thereto resulted in successful criminal prosecu- 
tion,** was made the subject of injunction under the Sher- 
man antitrust law. It there appeared that the defendant 
marketmen in the wholesale poultry business organized a 
Cli amber of Commerce, allocated retailers among them- 
selves and regulated and enhanced prices. The defendant 
labor union participated in the scheme by refusing to han- 
dle poultry for marketmen who would not become members 
of the Chamber of Commerce or who refused to cooperate 
with the parties to the conspiracy. Members of a so- 
called “Schochtims” union, composed of people qualified to 


■ 4 . 173 Mt«c 350, 18 KYS(8d) 87 
(1840), ard 21 JfYS(2d) 512 {1840). 
Sm •eetiop 102, supra, for a geoeral 
diacussioS of tlie of strikes in 

cooperstiM tritb and for the beaeSt 
of emp i oy ors sad employers’ Msori** 
tioss. and a mors gensiml citation of 


eases upon the point. 

55. 291 US 283, 64 8 Ct 398, 78 
L Bd 804 (1934). 

53 . 47 F(2d) 153 (CCA 2. 1831), 
cart. den. 283 US 837, 61 S Ct 433, 
76 L £d 1448 (1931). 
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glang^tor poultry in accordance with the Jewish dietary 
laws, Hkewise assisted in the conspiracy by refusing to 
slaughter for non-cooperating wholesalers. 

Danger also exists that collective bargaining agreements 
may become vehicles for restraints of trade. Thus, for 
example, in DeNeri v. Gene Louis, Inc.," the union sued to 
enjoin an employer, proprietor of a beauty parlor with 
whom the union had theretofore entered into a collective 
bargaining agreement, from violating a price-fixing pro- 
vision therein contained, under the terms of which the em- 
ployer was required to charge given rates for his services. 
The agreement was held illegal as violative of the Don- 
nely Antitrust Act.“ 

Section 175. Cases Wherein Employer, Though Not Party 
to Agreement, Must Conform to Its Terms. 

In National Fireproofing Co. v. Mason Builders’ Assn.,** 
the plaintiff sued to have a collective bargaining agreement 
to which the defendants employers association and labor 
union were parties and to which he was not a party, de- 
clared void, upon the ground that it interfered with his 
binsiness. Under the agreement, members of the union were 
permitted to work for employers not members of tlie asso- 
ciation, but only provided they followed the rules and regu- 
lations contained in the agreement. Under two of the 
clauses in the agreement, a person engaged in the manu- 
facture and installation of fireproofing was prohibited from 
installing its fireproofing in the City of New York unless 
he took the entire contract for erecting a building. The 
complainant desired to take separate contracts for fire- 
proofing installation, and insisted that, insofar as the col- 
lective bargaining agreement prevented him from doing 
business in this manner, it was an agreement in restraint of 
trade. The court, however, held to the contrary, saying 
that on the whole, the agreement reflected the needs of the 
industry and a fair attempt to solve some of the difficulties 

57. 104 NYU 87 (1#40). *<0- See Infra, eection 486. 

M. General Bitalneaa Law, eeetioa #•. 16g F 269 (CX3A 2, 1909), 

523 
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encountered by the industry. In Abeles v. Friedman,** it 
appeared that a collective bargaining agreement existed in 
the garment industry, under the terms of -which jobbers 
were made responsible for the labor conditions of their con- 
tractors. The plaintiff jobber refused to become a party to 
the agreement, and refused also to assume responsibility 
for the terms and conditions under which his contractor was 
employed. The union thereupon called a strike among the 
contractor’s employees, and commenced to picket the job- 
ber’s premises. The plaintiff sued to enjoin the labor ac- 
tivity thus carried on under the circumstances, but the 
court refused to grant the injunction, holding that through 
custom and usage and as codified by a collective bargaining 
agreement in the industry, the jobber was so associated 
with his contractor as in contemplation of labor relations 
law to be an employer of the latter’.? employees.** In Bris- 
bin V. E. L. Oliver Lodge** the plaintiff lost her employment 
upon its being discovered that she had married, because of 
a provi.sion contained in a collective bargaining agreement 
directing the discharge of female emxdoyees upon their 
marriage, and this in .spite of the fact that she was not a 
member of the union which had entered into the agreement. 

Sainer v. Affdiated Dross Manufacturers** might also 
well be stated in this connection. In that case the plain- 
tiff, a contractor in the dress industry, complained of the 
method bj’ ivhich work was parcelled out under the terms 
of a collective bargaining agreement to which jobbers, 
manufacturers and contractors in the industry -vv’ere mem- 
bers. The plaintiff, though a member of the contractor.?’ 
association which was one of the parties to the agreement, 
sought a declaratory judgment voiding the agreement, upon 
the ground that it was in re.straint of trade. The court held 
otherwise, stating here, a.s was stated in the National Fire- 
proofing Company case (supra) that the collective bar- 

60 . in Mi»c 1042, 14 irYS(2d) NE(2<1) — (1840). 

£62 (1938). •>. 270 NW 277 (Nebruka 1838). 

6L e/f Lumenee Avenae Building 68. 108 MLac 316, 0 NY6(2d) 60S 
Corp. ▼. Van Heek, — HI App — , — (1838). 
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gaining agreement -was designed to stabilize the dress in- 
dustry. 


Section 176. Cases Wherein Agreement Establishes a 
Norm. 

Under the Federal Wage and Hour Law** employees are 
exempted from the operation of the Act where covered by 
a collective bargaining agreement provided: (1) the labor 
union involved in the agreement is a bona fide labor organ- 
ization; (2) the agreement provides for not more than 1000 
hours of employment during any period of 26 consecutive 
weeks, or not more than 2000 hours during any period of 
52 consecutive weeks. The National Labor Relations Board 
is charged with the duty of certifying as bona fide the con- 
tracting labor organization.** 

Under the New York anti-'ljick-back” statute,*® the viola- 
tion of which constitutes a misdemeanor, it is provided that 
“Whenever an agreement between a bona fide labor or- 
ganization and an employer or an association of employers 
requires that workmen shall be paid an agreed wage or 
rate of wages for their services, it shall be unlawful for any 
per.son, either for himself or any other person, to request, 
demand or receive, either before or after such workman is 
engaged, that such workman pay back, re^rn, donate, con- 
tribute or give any part or all of said workman’s wages, 
salary, or thing of value, to any person, upon the state- 
ment, representation or understanding that failure to com- 
ply with such request or demand will prevent such work- 
man from procuring or retaining emplojunent. . . 

In Reichert v. Quindazzi,*’ it w'as hold that a contract en- 
tered into between an employer and a union which provided 
for a given wage scale precluded the individual members of 


64. Fair Labor Standards -Act of 
1938 Act of June 25, 19.38. 62 
Stet. 1060, 29 USCA see*. 201 et seq 

65. See seetion 402, infra, (or a 
more extended consideration of the 
collective barfiaining provisions of the 
Fair Labor Standards Act of 1938, 
Including a discussion of the proce- 


dure adopted by the National I.abor 
Relations Board in connection with 
the certiflcation of labor unions as 
bona flde for the purposes of the Act. 

68. Penal Law, section 962. 

67. 6 NYS(2d) 284 (Mun Ct City 
of New York, 1938). 
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the union, without the union's knowledge or conient, from 
entering into a valid agreement providing for less compen- 
sation* 

Section 177. Effect of Norris and National Labor Rela- 
tions Acts. 

It has been seen in a former section that under two of 
the State Labor Relations Acts (unlike the National Labor 
Relations Act) violation of the terms contained in collec- 
tive bargaining agreements in made an unfair labor prac- 
tice.** Other consequences affecting collective bargaining 
agreements are contained both in the Norris Act and in the 
National Labor Relations Act. The broad definition of the 
term “labor dispute” contained in the Norris Act” has 
raised the problem whether a suit to enforce observance of 
a collective bargaining agreement is a “labor dispute” 
under the Act- It would seem that such a suit does, in 
the light of the broad scope of the Norris Act, constitute a 
“labor dispute,” but the federal courts have not yet been 
presented with a case upon the subject.’** A second problem 
raised is whether a suit to enjoin labor activity, such as a 
strike, picketing or boycotting, when carried on in breach of 

W. Accord; McNeil v. Hacker, 21 71. See Note (1938), 81 Harv I. 

NYS(2d) 432 (City Conrt, City of Rev 620, 631: “Si>ecinc performance 
New York, NY Co 1940) In tbi* of colJectivc agreements is ordinarily 
case the coUective bargaining con- aecured by mcanh of injunctive re- 
tract contained a provision by which lief. It would seem then that >f a 
the employer agreed ‘‘not to enter controversy over the enforcement of 
into any private agreement with any a collective agreement is a ‘labor dis- 
employee covered fay tbia agreement, pnte,' as it aurely Is, the reijuire- 
to perform work at a lower rate of ments of thcae statulu must be ful- 
wages than atipulated in this agree- filled before injunctive relief can be 
ment * See also Witnier, Collective granted ” 

Labor Agreements in the Courts 71a. See .Scandi v. Debnar, 104 NY 
(1038). 48 Tate L Jour 196. 235: L.1 20.6 (S Ct Bronx Co 1940) hold- 

“The tendency of the cases is pretty Ing a suit for specific performance of 
dearly in the direction of saying that a coUective bargaining agreement in- 
an inconoistent agreement between distinguishable from a suit to re- 
employer and employee U no bar to strain violation of a collective bar- 
the letter’s suing on the collective gmnlng agreement and further bold- 
bargain.” ing that both types of suits are “la- 

60. See supra, section 164. bor disputes” under the state anti- 

70. See infra, sections 209-212. injunction law. 
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collecHv® bargaining agreement, involves a “labor dispute” 
under the Act so as to make the activity unenjoinable with- 
out a showing of the requirements which condition the is- 
suance of an injunction under the Act.” In Wilson & Co. 
v, Birl,” it was stated that a “labor dispute” was involved. 
State court cases interpreting anti-injunction legislation 
modelled after the Norris Act have held in accord,’* and to 
the contrary.” The wisdom of holding suits, whether to 
enforce collective bargaining agreements or to enjoin their 
further violation, is doubtful. It cannot be denied that a 
rule holding such suits to constitute “labor disputes” im- 
pairs the legal enforceability of collective bargaining agree- 
ments. Again, anti-injunction legislation evidences a pur- 
pose, if its historical background is considered, of dealing 
with labor disputes and the practice of using a court of 
chancery as a policing power in connection unth such dis- 
putes. It is foreign both to the history and context of anti- 
injunction statutes to extend their application to litigation 
relating to collective bargaining agreements. Finally, it is 
difficult to understand the nature of the obligation to make 
efforts at settlement (an obligation which usually precondi- 
tions the issuance of injunctions under modern anti-injunc- 
tion enactments) in the face of the violation of a collective 
bargaining agreement arrived at by negotiations and with 
the view toward effecting a settlement of a controversy. 


7S. See infra, acetiona 213-224 
78. 105 r‘(2d) MS (CCA 3, 1035). 
74. See The Nevina v. Rasmach. 
279 NY 323, 18 NE(2d) 294 (1934); 
Scaiidi V. Uebnar, 104 NYU 205 (S 
Vt Bronx Co 1940) ; Gath A Jaffe 
Fur Ilresaing Corp. v. Karaas, l04 
NYU 488 (1940): Bulkin v Sacks, 
31 Pa D A C 601 (1938) : Tobin v. 
Shapiro, 32 Pa I) A C 291 (1938). 
A 1939 amendment to the Pennsyl- 
vania Anti-lnjunetion Act made the 
Act Inapplicable to any caae, amonj; 
others, involving the breach of a con- 
tract arrived at between an employer 
and the repreeentativet of hia em- 
ployeea d^ignated or selected by the 


employees as their Imrgaming repre- 
sentative pursuant to the State or 
National Labor Relations Acts, un- 
less the coraplaiuing person has eom- 
mitted an unfair labor practice in 
violation of the State or National 
Labor Relations Acts, or violated any 
of the terms of the agreement. 

75. See Greater CSty Maater 
Plumbera Union v. Kahme, 6 NY8 
(2d) 689 (1937): T. Everett, Inc., v. 
Vienna, 188 Miac 6S9, 6 NYS(2dy 630 
(1938) 5 J. I. Hass Co v. McNamara, 
21 NYS(2d) 441 (1040) ; McCarthy v. 
Brotherhood of Painters, 102 NYLJ 
393 (NY Co S Ct Auguat W, 1939). 
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Would it be unreasonable for union or employer to insist 
upon observance of the agreement! Need the making of 
efforts designed to effect a settlement include willingness 
to agree to modifications of the agreement! It has been 
held under the National Labor Relations Act, for example, 
that the obligation to bargain under Section 8(5) of the 
Act includes the obligation to negotiate for the modifica- 
tion of an existing agreement” 

The National Labor Relations Aet has raised three main 
problems in connection with collective bargaining agree- 
ments. The first has reference to the validity of such agree- 
ments entered into with a company dominated union or a 
union which at the time of the enterinsr into of tlie agree- 
ment represented but a minority of employees. The nego- 
tiating of collective bargaining agreement.s under such cir- 
cumstances has been hold to constitute an unfair labor prac- 
tice.” 

The second relates to the effect of valid agreements en- 
tered into with the proper bargaining agency of the em- 
ployees, upon the Board’s right to certify another bargain- 
ing agency during the life of the agreement upon change of 
allegiance by the employees with the result that a bargain- 
ing agency other than the one which entered into the col- 
lective bargaining agreement possesses a majority among 
the employer’s employees. There is nothing in the Nation- 
al Labor Relations Act which authorizes the Board to re- 
fuse to entertain a petition for certification because of the 
existence of a collective bargaining agreement, and in early 
cases the Board held that certification of a union will ho 
made notwithstanding the existence of a collective bargain- 
ing agreement entered into by an employer witli another 
union in conformity with the Act,” but the present rule, 
adopted in the interest of stability of industrial relations, 
is that a properly entered-into collective bargaining agree- 
ment will constitute a bar to certification for the period of 

76. 8«e NLKB v. Bands Ufg. Co. NLRB »83 (1037). 

306 US 332, 39 S Ct 508, 83 L Ed 77. See infra, section 384. 

038 (1830); l^uie Bornick & Co. 8 78. See infra, section 335. 

ass 
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one year after the execution of such agreement.™ 

The third has reference to the effect upon the agreement, 
of the certification by the Board of a different bargaining 
agency. We are dealing here with as yet uncharted legal 
fields.** Uncertainty in this connection is aggravated first 
by the imperfect development of the collective bargaining 
agreement and the confused state of the law governing the 
agreement, and second, by the lack of any theory by which 
anything contained in the National Labor Relations Act 
may be said to affect the validity of a collective bargaining 
agreement which, when entered into, satisfied the require- 
ments of existing taw. It would seem that the validity of a 
collective bargaining agreement is not impaired by cer- 
tification of a bargaining agency different from that which 
entered into the agreement with the employer. Neverthe- 
less the Board has indicated that the employer’s obligation 
to bargain collectively and in good faith with the proper 
bargaining agents of his employees includes the duty to 
negotiate in connection with the possible modification of 
existing agreements.** Suppose, now, that the employer 
is amenable to negotiations aiiiuMl at the modification 


79. See infra, section 3.15 Tlic 
nature of the obligation to bargain 
collectively imposed by Section 9|5) 
of the National Labor Relations Act 
is discussed infra, at sections 326- 
352. The effect upon a collective 
hurgaminf; aKrecraent of a finding by 
file National Labor Relations Board 
that the union nhich has entered into 
llie apfreenient with the employer is 
company dominated, is considered in- 
lia, at sections 271, 3ft0. Collective 
liargaining a;frcemcnts entered into 
with a bona fide union, as with a 
union affiliated with the A F L. are 
the reflections of unfair labor prac- 
tices where the union has been as- 
sisted by the employer prior to the 
time of execution of the agreement 
See infra, section 324. 

80. Bee, however, LaBarge v, Ma- 
lone Aluminum Corp. S LRR 887 

(1 Teller]— 34 


(Franklin Co S Ct NV IWOl. where- 
in it was held that a contract entered 
into by an employer with one union, 
which was for one year or lonoer 
depending upon the absence of any 
notice to terminate, was valid not- 
withstanding thst the State Ijibor 
Board thereafter certified another 
union as the proper bargaining agen- 
cy of the employ eea, and hence that 
the contracting union might sue to 
enjoin violation of the contract Seo 
also infra, section 211; Anderson, 
Validity of Collective Agreements 
after Change of Cnion Affiliation 
(1940), 38 .Mich L Rev 516 

81. See Sands JIfg Co. 1 NLRB 
540 (1936), reversed on other grounds 
in 306 US 332, 59 S Ct 508. S3 L Ed 
882 (1930); Louis Iloriiick & Co. 2 
NLRB 883 (1837). 
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of the agreement; what theory can be advanced to Justify 
alteration of the rights of dissenting employees '^ho 
obtain benefits under the existing agreement? If it be as- 
sumed that the agreement establishes a usage,** that usage 
normally continues during the life of the agreement; does 
the new bargaining agent have the power to change the 
character of the usage? It would need to be contended that 
the usage is of such a nature as to be changeable by a proper 
bargaining agent, even during the life of the agreement. 
Again, if it be assumed that the individual employees were 
the principals on whose t)ehalf the bargaining agent en- 
tered into the existing agreement,** a theory would need to 
exist for the purpose of explaining how, during the life of 
the agreement, dissenting employees who are principals 
may have their rights affected by agents whom they did not 
authorize. Here it would need to be assumed that the prin- 
cipalship is a Joint or entity principalship and not an ag- 
gregate of independant principals. Nor would this be too 
unrealistic an assumption, since collective bargaining as- 
sumes the merger of single employees into a cohering, 
single group. Finally, assuming that the individual em- 
ployees obtain rights as third party beneficiaries of the 
agreement entered into by the bargaining agent as prin- 
cipal for the benefit of the individual employees,** a theory 
would need to exist for explaining bow the agreement could 
be modified during the life thereof, to the detriment of dis- 
senting employees. Beneficiaries’ rights may be modified, 
to be sure, by the bona fide dealings of the parties to the 
agreement," but here again we have the hurdle of explain- 
ing how a bargaining agent different from that which en- 
tered into the existing agreement may affect the rights of 
the dissenting employees. Perhaps it might be said that 


tS. Sec, fer a dUcuwIon of the 
uiage theary in connection with col- 
lective bargaining agreemente, eupra, 
section 169. 

M. See, for a diectusion of the 
thecoy that individoal employees 
take M prtaeipaU under eolJeetive 
B30 


bargaining agreemente, inpra, aection 
IflT. 

84. See, for a dUouMion of the 
theory that individual employees 
take as third party beneficiaries of 
collective bargaining agreemente, 
supra, section 108. 

•8. See suprs, section 199. 
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the priiuapal which entered into the existing agreement is 
not the particular union or other g^roup then authorized, 
but the then proper representative of the employees. 
Change of representation would then result either in the 
proper appointment of a successor principal, or in the con- 
tinuation of the old principal with changed identity. 
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.Section 

Arbitration Defined, and Disting;nished from Mediation and Ap- 
praisal 178 

Commercial Arbitration Compared with and Distinguished from 

the Arbitration of Labor Disputes 179 

Arbitration Statutes 180 

Requirement of Justiciable Controversy 181 

Strike in Violation of Agreement Containing Arbilralion Clause . 182 

Interpretation of Arbitration Clauses; Limited and Unlimited 

Clauses . . . . . 182 

Scope of Award; Specific Remedies 191 

Control by Contract over the Procedure and Cost of Arbitration . . JS.'i 

Section 178. Arbitration Defined, and Distinguished from 
Mediation and Appraisal. 

Arbitration is the procedure by which controversies tire, 
pursuant to voluntary agreement of the parties, resolved 
by tribunals other than those traditionally constituted by 
law. The notion of arbitration includes two distinct types 
of arrangements: First, an agreement to submit an exist- 
ing controversy; second, an agreement to submit to arbi- 
tration future controversies arising out of an existing 
agreement. The first type of arrangement is referred to 
as a “submi.s.sion agreement,” while the second type of ar- 
rangement is generally referred to as an “arbitration 
clause.” The distinction between the two tj^pos of arrange- 
ments is not an academic one, but on the contrary, has im- 
portant legal consequences, the most outstanding one of 
which is that the latter type of arrangement is specifically 
enforceable in only 13 states and under the federal arbitra- 
tion act, while the latter type of arrangement is irrevocable 
and legally enforceable in all but two of the, states (Okla- 
homa and South Dakota). Distinctions between commer- 
cial and industrial arbitration arc set forth in the following 
section. 

632 
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MediatLon is the intervention of a third party in a dis- 
pute for the purpose of conciliating the contending par- 
ties.* While mediation sometimes takes place pursuant 
to statutory machinery, as under the Railway Labor Act, 
it is not essentially a characteristic of the legal order, as is 
arbitration. Most of the state statutes dealing with the 
arbitration of labor disputes contain provisions for the 
mediation of such disputes.* 

“Appraisal” has reference to the appointment of a third 
party or third parties to determine stipulated facts, 
and differs from arbitration in that the latter includes 
the determination of ultimate legal liability. “It is 
frequently difficult to determine whether the agreement 
is one of arbitration or appraisal; but the final test 
should be whether or not the parties intended the ‘ar- 
bitrators’ to detennine ultimate liability or merely facts 
incidental thereto.”* A consequence of the distinction 
between appraisal and arbitration may be found in the 
Washinuton case of Oord v. Harmon,* which involved the 
submission of a dispute concerning wages to the federal 
Regional Labor Board. In Washington the arbitration 
statute is held to he exclusive and, unlike all the other stat- 
utes,* to have taken the place of common law arbitration.* 
Nevertheless, the court upheld the award of the Board in 
the Gord case, upon the theory that the submission was an 
appraisal and not an arbitration. 

Section 179. Commercial Arbitration Compared with and 
Distinguished from the Arbitration of Labor Dis- 
putes. 

The arbitration of labor disputes pursuant to arbitration 
clauses contained in collective bargaining agreements is 
increasingly becoming indistinguishable from the arbitra- 
tion of controversio.s generally. Indeed, there is no essen- 

1. See People v. Lindsey, 88 Colo 

458, 2S3 P 530 (1020); 40 CJ 62.*) 5. Williston on Contracts (Rev 

2. See Ultra, eection 457. Ed), aection 1019. 

3. Willfston on Contracts (Rev 6, Puget Sound Bridge, etc., Co. v. 

Ed), aection 1021A. Frye, 142 Wash 166, 252 P 546 

4. 188 Wash 134, 61 P(2d) 1284 (1927). 
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tial difficulty in the way of developing arbitraiioit' in con- 
nection with collective bargaining agreements along lines 
and in accordance with rules similar to those relating to 
commercial arbitration. Nevertheless it cannot be denied 
that there remain several points of distinction between 
commercial and industrial arbitration which need to be 
appreciated if the sentiments which find expression in the 
field of arbitration are adequately to be understood. Wheth- 
er these distinctions are vestigial, or whether, on the other 
hand, they represent points of differences reflecting either 
labor’s viewpoints or peculiarities resulting from admin- 
istrative difficulties, is a question which does not yet per- 
mit of a single answer. 

The kernel of the distinction between commercial and 
industrial arbitration is said to be found in the fact that 
commercial arbitration is an aspect of the administration 
of justice, and, more particularly, a substitute for the ju- 
dicial process,'' while the arbitration of labor disputes is 
more often an extension of the process of collective bar- 
gaining.* Hence, partisan arbitrators, condemned in con- 
nection with commercial arbitration,* are commonly found 


7. ‘'The purpose of arbitration is 
essentially an escape from judicial 
trial.” Kraoss Bros Lum Co. t. 
Bossert. 62 F(2d) 1004. 1008 (OCA 
2, 7 93.1) 

8. See Phillips, The Function of 
Arbitration tn Industrial Disputes 
(193;n, 33 Col L Rev 1366. 

9. ". the practice of arbi- 

trators of conductin;; themselves as 
ebampions of their nominators is to 
be condemned as contrary to the pur- 
pose of arbitration and as calculated 
t« briDj^ the eystem of enforced arbi- 
tratiom Into disrepute. An arbitra- 
tor acts in a quasi-judicial capacity 
and abouM possess the judicial quail- 
Ocatlooa of fairness to both parties 
so that he nay render a faithful, 
honest and dlslBterested opinion. He 
Is not an advocate whose function it 
to eonriaee the umpire or third arid- 


trator. He should keep hie own 
counsel and not run to his nominator 
for advice when he sees that he may 
be in the minority. When once be 
enters into an arbitration he ceases 
to act as the a^ent of tlic party who 
appoints him. He must lay aside all 
bias and approach the case with a 
mind open to conviction and without 
repud to bis previously formed opin- 
ions as to the merits of the party or 
the cause. He should sedulously re- 
frain from any conduct which might 
justify even the inference that either 
party is the special recipient of fain 
solicitude or favor. The oath of the 
arbitrators is the rule and guide of 
their, eondtiet.” In tbs Matter of 
American Eagle Fire Ins. Co. v. Kew 
Jersey Insarsoce Co. 240 OTT 898. 148 
HE M2 (1925). It might be added 
that technically conceived arbitration 
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sitting iBf;|ndgment upon the merits of respective conten- 
tions of &e parties to a labor dispute.*® So also, justice 
and not compromise is said to be the goal of the commer- 
cial arbitrator, the procedure of arbitration differing from 
the judicial process only in the celerity and the informal- 
ity of the former.** Compromise, on the other hand, and 
not justice unconcerned with consequences related to the 
situations of the respective parties, is often the purpose 
of industrial arbitration.** In Simon v. Stag Laundry, 
Inc,** there is revealed what would seem to be an instance 
of the confusion of the process of arbitration with that of 
compromise and conciliation. The arbitration clause in 
the agreement in that case included the provision that “In 
the event that a discharge is determined by the Impartial 
Chairman to have been wrongfully effected, such dis- 
charged employee shall be immediately reinstated.” One 
Qingold was discharged, the union asserting the discharge 


is inconsistent with the practice of 
ha\ ing each of the parties name an 
arbitrator, the third arbitrator be- 
ing chosen by the two thus nomi- 
nated The practU'e of sclfH tmc arbi- 
tiators from a panel of arbitrators 
known to neither party to the con- 
troversy comports better to the ev- 
eicise of the Judicial function of the 
arbitrator 

10 See Phillips, The Function of 
Aibitratinii in Industrial Disputes 
(10,13), 33 Col L Rev 1360 ; Isaacs. 
Two Views of Commercial Arbitra- 
tion (1827), 40 Harv L Rev 920. 

11. “When the parties refer a 
eontroversy to an arbitrator, to be 
adjudicated under the prevniiinjr ar- 
bitration law, they contemplate, and 
have a right to expect, a decision 
which determines their rx’sjiective 
claims on the basis of the evidence 
submitted. An arbitrator niiaUfi«A 
his powers and takes an unfair ad 
vantage of the parties when, nnap- 
proached by then, he tries to per- 
suade or force partiee to comproiniee 


or settle their controversy Had 
they preferred this procedure, the 
parties would have selected a media- 
tor or conciliator. It is the privi- 
lege of the parties voluntarily to ef- 
fect a settlement of their controversy 
during the arbitration proceeding and 
to withdraw the case or to ask the 
arbitrator to give it the status of an 
award. It is not. however, the privi- 
lege of the arbitrator to participate 
in making such a settlement and he 
may. with entire respect for the ob- 
ligations of his odicp, decline to give 
such a settlement the stamp of his 
approval as an award.’’ The Amer- 
ican .Arbitrator and his OBiee, p 18, 
published by the American Arbitra- 
tion Association. 

18. Sec Phillips, The Function of 
Arbitration in Industrial Disputes 
(1»,33), 33 Col L Rev 1.3C6, Oliver. 
The Arbitration of I-abor Disputes 
(1034), 83 U of Pa L Rev 200. 

IS. S59 AD 10«, 18 NTS (2d) 19T 
(1840). 
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was without cause, the appellant asserting that it was for 
dishonesty. The controversy was referred to an Impartial 
Chairman who made an award directing the employee to 
be reinstated on probation with loss of pay for four weeks, 
the Impartial Chairman adding to the award a warning 
to all routemen to the effect that they would be held strict- 
ly accountable for any act of irregularity and be subject to 
discharge for any such act. The Supreme Court confirmed 
the award, but the Appellate Division reversed, holding 
that “The award should be vacated and the controversy 
should be remitted to the Impartial Chairman for disposi- 
tion in accordance with the terms of the arbitration agree- 
ment.” “ The court said, in supporting its reversal of the 
holding of the court below, that “We are unable to agree 
with the respondent’s claim that the award made necessa- 
rily implies that the Impartial Chairman found that the 
discharge was justified. The fact that the arbitrator im- 
posed a loss of four weeks' pay leads to no other conclu- 
sion than that the discharge was not wromrfnlly effected.” 

Again, industrial arbitration is more usually spoken of 
in connection with the adjustment of exi.sting labor con- 
troversies. while commercial arbitration is said more 
often to include the disposition of controversies which 
may arise in the future out of agreements between the par- 
tie.®. ^^hen too, indu.strial arbitration may involve the ex- 
tension of an exi.sting agreement, or the making of a new 
one, or in general the creation of new obligations or modi- 
fications of old ones, while commercial arbitration gener- 
ally concerns itself w'ith interpretntion of existing obliga- 
tions and disputes relating to existing agreements.** 

14. Dorc, J., disBented upon the tiiMii, there are two entirely differ- 
gronnd that "inherent in the deter- ent kinds of arbitrations One form 
mination that the employe be rein- — the 'specific' — arises when a con- 
stated is a finding that the discharge troversy results from the interpreta- 
was wrongful." tioii of the carrying out of an agree- 

18. Sec, for example, infra, sec- ment dealing with wages, hours and 
tion 180. See also Phillips, The discharges; the other — the ‘general' 
Function of Arbitration in Industrial —when an attempt is made to re- 
Piepotes (193$), 33 Col L Her 1308. eolre a dispute ae to what the wages 
"For in labor diiputaa, aa distin- or eonditions of work shall Im Id the 
guishad from eommereial arhitra- futuie; in caaence, ft ia tha formula- 
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In a number of states, statutes dealing ’with the adjust- 
ment of labor controversies have been enacted.** Their 
application is limited to the settlement of existing disputes, 
they find their source not so much in thoughts intended to 
implement the administration of justice, but rather in pub- 
lic policy designed to keep the peace, and they are gener- 
ally hybrids of conciliation and mediation. Although they 
are often called “arbitration statutes,” they are not the 
equivalent of arbitration machinery as the term “arbitra- 
tion” is properly employed. That labor’s vie’wpoint, for 
example, is included within the framework of such stat- 
utes is evidenced by the fact that under most of the stat- 
utes, labor organizations arc given the right to participate 
in the selection of membership of the boards or commis- 
sions created to deal with labor disputes,” or are priv- 
ileged to have a member on such boards or commissions.** 
Compromise by contending advocates rather than justice 
by impartial men i.s thus the purpose of the procedure 
adopted under such statutes. 


tion of a new agrociucnt between the 
parlies ” Fracnkel. Recent Develop 
menu in the Arbitration of Labor 
Disputes (1940), 17 NYUfAJ Rev ,549, 
0.50-5,51 

16. .See infra, sections 457, 4.58 

17. Alabama.— AcU 1911, p 320. 
Bcction 0 

Alaska. — Comp L 1033, section 
2212 

Idaho. — Rev Code 1909, sections 
14'!0. 1431. 

Indiana. — See Burns Stats Ann. 
1933, sections 40-1901 to 40-1910. 

Iowa. — Acts 1939. section 1497. 

Louisiana.— Rev Stats 1897. Act 
No 139, Acts of 1894, section 1. 

Minnesota. — Rev f.aws 1905, sec- 
tion 1828 

Nebraska. — Rev Stats 1913. section 
3839. 

Nevada.— Rev L 1912, section 1930, 

Texas.- Rev Civ SUts 1911, art 
71. 

18. Connectient.— Gen Stats 1902, 


section 4708 

Idaho. — Rev Code 1909, section 
1427. 

niiDOiB. — Rev Stats 1931 (Smith 
Hurd) c 10, section 19 

Indians — Sec Burns Stats Ann 
193.3, sections 40-1901 to 40-1910. 

Maine — Rev Stats 1930, c 8, sec- 
tion 829 

Massachusetts. — See Ann L 1933. 
c 1,50, sections 1-10. 

Missouri.— Rev Stats 1909. section 
7802 

Montana — Rev Code 1907, sections 
1670. 1671 

Nebraska. — Rev Stats 1913, section 
3633 

New Hampshire. — Acts 1911, c. 
198, section 3, am. by Acts of 1913, 
c. 186 

Sonth Carolina. — Act No 545, 1916, 
section 8. 

Utah. — Comp L 1907, section 1324 

Vermont. — Acts 1912, Act Xo 190. 
section 1. 
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Finally, and as will be more fully discussed la tba fol- 
lowing section, a number of commercial arbitrataai st- 
ates except collective bargaining agreements from tbeir 
purview. Fear in labor circles that statutes designed io 
compel arbitration, though depending upon voluntary 
agreement to arbitrate, would contain ingredients of com- 
pulsory arbitration of labor disputes, induced the making 
of such exceptions.** 

The several distinctions thus drawn betvreen commercial 
and industrial arbitration are not meant to constitute a 
criticism of one or the other. There are no doubt fields of 
labor controversies susceptible of successful application 
of the procedure of commercial arbitration, and the exten- 
sion of such procedure to include, indistingni.sbably from 
other disputes, the arbitration of labor disputes. Thus, 
the interpretation of collective bargaining agreements 
clearly fits into the framework of arbitration in general. 
Questions or disputes concerned, however, with such things 
as wages and hours or the revision thereof from time to 
time, are not so plainly problems which are capable of im- 
partial resolution. That agreements to arbitrate or adjust 
controversies or disputes of whatever kind between capital 
and labor shonld, when once entered into, be enforced at 
law or in equity, is beyond cavil.** But there is room for 
argpi™ent whether the process of collective bargaining, like 
the collective bargaining agreement, can desirably be fitted 
into the procedure of commercial arbitration, or whether, 
on the other hand, we need new patterns of settlement ma- 
chinery.” 

IB. See FbiHips, Parados of Arbi- 
tration Law. Compulsion as Applied 
to a Voluntary Proceeding (1932), 

46 Harr L Rcr 1266. 

20. See infra, section 180. 

21. See, for a statement of the sitl 
generis nature of eollectire bargain- 
ing agreeraeota, auiwa, sections 155, 

172. 

In geneml, substitution of arbi- 
tration for the procedure of judicial 
nuebineTy ineolees • cboiee between 

sss 


competing advantages. "In deciding 
whether or not to ad\ise bis client 
to arbitrate, the law>'er should con- 
sider its disadvantages as well as 
advantages. Arbitration is of doubt- 
ful value when the facts are so com- 
plicated that they cannot l>e easily 
carried In mind or when intricate and 
important qncstiona of law, wbkb It 
might be deaired to refer to the 
higher oourta, play s large port in 
this dispute. In the average run of 
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S«cti<HI liO. Arbitration Statutes. 

At-Cbtemon law agreements both to arbitrate a dispute 
arising in the future and to arbitrate an existing contro- 
versy were revocable at the will of either of the parties 
thereto,** and were not capable in equity of specific enforce- 
ment,** to the extent that, since only nominal damages could 
be recovered for wrongful revocation,** such agreements 
were worthless guarantees against the necessity for re- 
course to the traditional judicial process. Arbitration stat- 
utes, which have more or less done away with the common 
law rule, have been enacted by the federal government and 
in every state except Oklahoma and South Dakota,** but 


cases, however, particularlj in fields 
where a Itnowledg* of technical con- 
ditions or trade practices is impor- 
tant in arriving at a just decision, 
or where speedy action is essential, 
as in seasonal trade, arbitration of- 
fers many advantages over litiga- 
tion By way of illustration and 
suggestion and without attempting 
to make a complete list, we may 
say that arbitration hoa lieen found 
satisfactory in disputes involving 
partnership dissolutions, valuations 
of slock in closely held cor jHira turns 
and disagreements among the prtn 
ci|ials in such corporations, valua- 
tion of real estate and other prop- 
erty, breach of warranty of quality 
of merchandise, contract defaults in 
general in ordinary trade or commer- 
cial contracts, accounts, where figures 
can best be determined by expert ac 
countants, disputes involving trade 
practices or other technical niattera 
calling for expert knowledge or skill, 
and claims for property damage and 
personal injuries, especially where 
the amount involved la not large.” 
An Outline of Arbitration Proeeilure 
(1038), pp, 10-11, Prepared by Com- 
mittee on Arbitration, The Assoiua- 
tion of the Bar of the City of New 
York. 6e« also PhllUps, The Func- 
tion of Arbitration in Industrial 


Disputes (1933), 33 Col L Rev 1366. 
C/f Isaacs, The Implementing of In- 
dustrial Arbitration (1940), 17 JTYU 
LQ Rev .lei 

2S. Cocalis V. Xarlides. 308 III 1.'52. 
138 JJE 95 (1923); Boston A U R. 
Corp V Xasbua A L. R Ckirp. 139 
Mass 463, 31 NE 751 (1885); Knaus 
V. Jenkins, 40 NJT. 288, 29 Am, Rep. 
237 (1878). 

33. Rowe V Williams, 97 Mass 
103 (1867); March v Eastern R Co. 
40 Xn 548, 77 Am Dec 732 (1860); 
Hurst V Litchfield. 39 NY 377 
(1868), Hayes, Specific Performance 
of Contracts for Arbitration or Val- 
uation (1916), 1 Corn LQ 225 

34. Akticeelskabet. etc , Kompag- 
niet V. Rederiaktiebolaget Atlanten, 
290 F 935, 183 CCA 186 (CCA 2, 
1918). aff’d sub nom The Atlantan, 
252 I’B 313, 40 S Ct 332, 64 L Ed .588 
(1920); W’illiston on Contracts (Rev 
Ed|, section 1927 A, 

36. See Sturges, Commercial .Arbi- 
trations and Awards, sections 88-142 
"Except in the state of Washington, 
it is still possible to hare a common 
law arbitration despite the passage 
of the modern acts providing for 
statutory arbitration The practical 
value of the preservation of common 
law arbitration is that if the agree- 
ment fails to comply with the terras 

S30 
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while submissions of existing controversies are capable of 
specific enforcement in all the states,” arbitration clauses 
in connection with agreements which are designed to pro- 
vide for the machinery for the settlement of disputes aris- 
ing in the future (and which, as concerns collective bar- 
gaining, is the much more important aspect of arbitration) 
are capable of specific enforcement only under the United 
States Arbitration Act, and by the Acts of the thirteen 
states” which have enacted more or less substantially the 
Draft State Arbitration Act, suggested by the American 
Arbitration Association. Three methods of enforcement 
are provided for by the Act: (1) an order compelling ar- 
bitration; (2) an order staying actions brought in violation 
of the agreement; (3) an order appointing arbitrators who 
are authorized to proceed with the arbitration. 

As indicated in the preceding section, the arbitration 
statutes considered in the instant section should not be 
confused with the so-ealled labor arbitration statutes in 
effect in a number of states,” which provide methods for 
the adjustment of controversies between capital and labor 
but which are in no sense “arbitration" statutes as the term 
“arbitration” is technically employed. 

In addition, commercial arbitration statutes in some of 
the states exempt collective bargaining agreements from 
their terms, thereby further digressing commercial arbitra- 
tion from the arbitration of labor disputes.” A statement 


of the statute for some tcchical rea- 
son. It sull peneratly be given ef- 
fect as a common !a« arbitration” 
Williston on Contract! (Rev Ed), see- 
tioi) J91!*, 

2S. .Sec Sturges, Commercial Arbi- 
trations and -Awards, sections SS-H2. 

27, .Aristona, C^aliforniu, Connecti- 
cut, Laaisiana, Massaibusctts, New 
Hampshire, New .Jersey, Sew York, 
Ohio, Oregon, Pennsylvania, Rhode 
Island, Wisconsin .Spe Stiirt'cs, <’«m- 
mercial arbitrations and Awards, 
sections 88-342 

IS. See ihfra, seetioDa 4S7-46S. 

28. Under the laws of the foUow- 
ft40 


log states, ccllectiie hareainiiiR 
agrernicnts are treated differently 
(to ail extent discussed in the text) 
from other ajm-eiiieiils 

Arizona. — Session Laws, 1029, c. 
72 

CalifomU. — Code Civ Practice, 
section 1280 

Hew Hampshire. — L 1029, c. 147. 

Ohio. — 4 Page's Ann. Code, section 
12148.1. 

Oreeon.— Ann. Code 1930, sections 
21-101 to 21-103, as am. by U 1981, 
c. 38. 

Pennsylvania. — Purdon’s Stats. 
Ann. Title 6, section 181, 
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of the extent of such exclusion of collective bargaining 
agreements from arbitration statutes will indicate the lim- 
itations upon effective industrial arbitration in the respec- 
tive states. 

Arizona. The proviso to the arbitration statute excepts 
from its operation “collective contracts between employers 
and employees, or between employers and associations of 
employees, in respect to terms or conditions of employ- 
ment.’* In Gates v. Arizona Brewing Co.,*® it was accord- 
ingly held by the Arizona Supreme Court that a collective 
bargaining agreement could not claim the benefit of the 
statute. 

California. Notwithstanding that the statute excepts 
contracts “pertaining to labor” from its purview, it has 
been held that collective bargaining agreements are not 
excluded from the statute.** 

New Hampshire. “Collective contracts between employ- 
ers and emploj'ees, or between employers and associations 
of employees in respect to terms or conditions of employ- 
ment” are excepted from the New Hampshire arbitration 
statute. 

Ohio. The Ohio statute provides that “The provisions of 
this act shall not apply to (a) collective or individual con- 
tracts between employers and employees in respect to terms 
or conditions of employment. . . .” 

Oregon. A 1931 amendment to the Oregon statute gov- 
erning arbitration and award excepted from the benefit of 
the statute a “controversy, suit or quarrel” respecting 
“terms or conditions of employment under collective con- 
tracts between employers and employees or between em- 
ployers and associations of employees. . . .” 

Pennsylvania. The Pennsylvania law e.xcepts from its 
application “a contract for personal services” and the con- 
stitutionality of the exception has been sustained as against 

Rhode laUnd. — L. 1936, c. 475, sec- 31. I^evy t Sliann. — Cal — , — 
tion 1. P(2d) — (19-10). C/f Pacific Indem- 

Wisconain. — Code 1938, aection nity Co, v. Ins. Co. of No. America, 
208 01. 25 F(2d) 030 (CCA 0. 1928). 

30. 05 P(2d) 49 (ArU 1039). 
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th« contention that the basis of classification Nimi Sxapt^^p^^ 
er.** It has been held that the exception does not to 
collective bargaining agreements, the court saying: ‘'The 
contract is not confined to the usual relationships between 
master and servant, but has a much wider and broader 
scope, being a collective bargaining agreement intended 
to ^ certain rights and obligations between the two groups 
mentioned, one the group of employers and the other the 
group of employees, for their mutual interests. It is not 
a direct personal service contract within the contemplation 
of the exception in the act.” " 

Rhode Island. The statute governing the validity and 
enforceability of arbitration agreements provides that *M;he 
provisions of this chapter shall not apply to collective con- 
tracts between employers and employees, or between em- 
ployers and associations of employees, in respect to terms 
or conditions of employment.” 

IFweonstn. The arbitration statute is declared inappli- 
cable “to contracts between employers and employees, or be- 
tween employers and associations of employees, except as 
provided in section 111.10 of the statntes.” Section 111.10, 
which is part of the State Labor Relations Act (known as 
the Employment Peace Act) provides that “Parties to a 
labor dispute may agree in writing to have the board act 
or name arbitrators in all or any part of such dispute, and 
thereupon the board shall have the power so to act. The 
board shall appoint as arbitrators only competent, impar- 
tial and disinterested persons. Proceedings in any such 
arbitration shall be as provided in chapter 298 of the stat- 
utes” (chapter 298 deals with arbitration generally). 


Section 181. Requirement of Justiciable Chuxtrovorty. 

Application of general commercial arbitration statutes to 


St. Kataknr* & Co. Ltd t. Vogue 
Silk Boiiiery Co. 15 Pa D A C 3H9 
(IMl). 

tS. Kspiss V. Bogiier, 12 P>. D A 
C e«3, (1927). In Go1d»tctti v. 

XJUO.W.U. 328 V*. 383, 19fl \ 43 
(1888) tiw eonrt ukuriH arguendo 


that th* Act waa ap|))lea))i)e, sotwitb- 
utandiug tb« exonptiuo of pcraonal 
wrvloa contnteU, to eoWoctiTe I*'' 
RaiDlnjt BgrotacBU. C/f Caliaoder. 
PranayivaniB ArMtraUoii A*t 1“** 
fectiv» in Labor I>ia|ntt«M (1938). 2 
Ari> J 199. 
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cases laVAhfing the arbitration of labor disputes has re- 
vealed/ in the case of In re Buffalo & Erie Ry. Company,** 
a serious obstacle to the effective operation of settlement 
machinery in connection with industrial controversies. In 
that ease, the collective bargaining agreement between the 
parties provided for change of its provisions by mutual 
agreement, in the absence of which agreement the dispute 
concerning such change or changes was to be submitted to 
arbitration. The railway company, desiring a 10% re- 
duction in wages in the light of economic conditions, re- 
quested such a change in the agreement, and upon the 
union’s refusal to accede to the request, the matter was re- 
ferred to two arbitrators who failed, however, to agree up- 
on a third pursuant to the agreement, whereupon an appli- 
cation was made at Special Term for the appointment of a 
third arbitrator, pursuant to Section 4 of the New York 
Arbitration Law. The application was granted at Special 
Term, and the decision affirmed by the Appellate Division, 
but the Court of Appeals reversed, bolding that the contro- 
versy was not justiciable under the Arbitration Law. “Ar- 
bitrators,” said the Court, “under the Arbitration Law deal 
with the same kinds of controversies that are dealt with by 
the courts.” Then the court added : “Xojaower exists in the 
courts to make contracts for people. They must make their 
own contracts. The courts reach their limit of power when 
they enforce contracts which parties have made. A con- 
tract that the court shall determine what an agreement shall 
be for the future is unenforceable, unless the lines of the 
agreement have been laid out by the parties.” ** 

In view of the intimate connection of collective bargain- 
ing agreements with prevailing economic circumstances, 
and the consequent necessity for constant revision of the 
terms of such agreements to meet the contingencies of 
changing conditions, it can readily be seen that any rule 
denying specific enforcement to a provision whereby such 

Si. 2B0 NY 275, 165 NE 201 with the Buffalo A Erie Ry. Company 
<1929), case. Matter of Aniaterdam Dispatch 

86 , See, for a later New York Co., Inc, 278 NY 688, 16 N£(2d) 403 
Court of Appeafs hoktiiig In accord <1938). 
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constant revision might be effected, constitutes a .bar to 
the operation of an important aspect of labor dis^nt^s ar- 
bitration.** It goes without saying, as stated by a Penn- 
sylvania court in connection with the first case instituted 
in that state by a labor union for the enforcement of an 
arbitration award under a collective bargaining agreement, 
that “It is in the public interest that labor be encouraged 
to resort to legal process to redress its grievances rather 
than to those direct methods which have so strong a tend- 
ency to disturb the public peace and order.” *’ 

The Erie case is no longer the law in New York, having 
been legislated out of present validity by amendment in 
1940 to the New York Arbitration Law,** but in other states 
the rationale of the Erie case may constitute an obstacle 
which ought to be removed if the peaceful adjustment of 
labor disputes within the framework of the collective bar- 
gaining agreement is to be encouraged.** 

ae. See Fraenkel, The Legal En- written contract between a labor or- 
forceabilitj of Agreemente to .Arbi ganization, ae defined m subdivision 
trate I^abor Pisputes (1837), 1 Arb five of section seven hundred one of 
J 360. the I.jibor Law, and employer or em- 

37. I.L.G.W.U. V Goldstein 4. Le- plovers or assoeiation or group of 

vin, I LRR 8, p. 21. Xoted in 2 -Arb employers to settle by arbitration a 

J 92-9-1 (19381. The quoted Ian- controversy or controversies thcre- 
guage is from the opinion of the after arising betneen the parties to 

court of common pleas. The Su- the contract including but not re- 

prenie Court of Pennsylvania re- stricted to controversies dealing with 
versed the holding of the lower court rates of pay, wages, hours of em- 
in 328 Pa 335, 196 A 43 (1938) upon ployment, or other terms and condi- 
the grounds that, under the arbitra- tions of employment of any employee 
tion statute, (1) the court had no or employees of such employer or 
authority to issue an injunction employers shall likewise be valid, 
predicated upon the arbitrator’s enforceable and irrevocable, save 
award (see infra, section 184), and upon such grounds as exist at law or 
(2) the making of the agreement in equity for the revoeation of any 
having been put in issue, the defend- contraet.” 

ants had the right to preliminary 38. It is to be noted, however, that 
judicial determination of that issue the Erie case was decided under the 
See, for a discussion of the case. Cal- requirement of the New York Act, 
lender, Pennsylvania Arbitration Act that the controversy be “subject to 
Ineffective in Labor Disputes, 2 Arb civil action,'’ 

J 193 (163S). It has been ingeniously suggested 

38 . New York CSvil Practice Act. that tbe Erie case and its impHca- 
section 1448. The amendment pro- tiona might be obviated by use of 
Tides aa follows: “A provision in a a clause wbereby the parties appoint 

S4« 



CoiiliEOTIYB BABOAIKIira AoBEEMENTfi § 182 

Section 182. Strike in Violation of Agreement Containing 
Arbitration Clause. 

In Shop ’N Save v. Betail Food Clerks Union,*® it was 
held that strikes in violation of terms contained in col- 
lective bargaining agreements are illegal where such 
agreements contain conclusive arbitration clauses, and 
this though the arbitration clauses are unenforceable 
by resort to the courts. . . Many collective bar- 

gaining contracts contain provisions for conclusive arbi- 
tration, and whether, in this state, such provisions may 
be enforced by court process or not, they are the law- 
ful, deliberate and presumably good faith acts and prom- 
ises of both parties, and in good conscience and in 
equity binding on both,” said the court. “Such a provi- 
sion for arbitration of controversies in a collective bargain- 
ing contract,” the court continued, “contains an implied 
promise not to strike and use economic pressure to force 
agreement with labor’s demands. Hence a repudiation 
of a voluntary arbitration agreement followed by a strike 
and picketing is an unjustifiable breach of contract even 
though such arbitration proceedings cannot be compelled 
or enforced by court process under state law.”** 

The nature of the obligation to attempt a settlement of 
the controversy, imposed by anti-injunction acts as a con- 
dition to injunctive relief against unlawful labor activity, 
is considered at a later point in this work.** At common 


an agent, speoify the tini» dunnjf 
which he is authorised to act, and 
proMde that, in the event either of 
the parties TcvoVe the apency, then 
the demand of the other party ehaU 
become operative, as though the par- 
ties had by mutual agreement deter- 
mined upon the demand Liclierman. 
The Collective Labor Agreement 
(1930), p. 41. The difficulty how- 
ever, with this suggestion is that 
the courts might construe the con- 
sequenee of revocation to constitute 
an illegal penalty and not the cquiv- 
[1 Teller]— as 


alent of damages for the wrongful 
termination of an agency. 

40. — Cal — , — ■P(2dl — 

4\. See, for the legality of strikes, 
picketing or boycotts in breach of 
collective bargaining agreement, su- 
pra, section 163 For the question 
whether such labor activity consti- 
tutes a “labor dispute" under the 
Norrhs Act or prototype state anti- 
injunetion legislation, see supra, sec- 
tion 177. Construction of collective 
bargaining is considered supra, at 
section 169. 

43h See infra, section 281. 

64S 
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law, the refusal by an employer to submit differences to 
arbitration does not operate to bar equitable relief against 
illegal labor activity,** upon the ground that any o&er rule 
would have the effect of compelling, by judicial decision, 
resort to arbitration.** In Vaughan v. Kansas City Moving 
Picture Operators’ Union,** where a blanket injunction was 
watered because of violence in connection with the past ex- 
ercise of the labor activity, the court indicated that the in- 
junction was entered partly because the union had refused 
to meet with the employer in connection with one of the 
issues involved in the dispute. And in Winter v. Lefko- 
witz,** it was said that an action to enjoin a strike because 
violative of a collective bargaining agreement might be de- 
feated by evidence showing that the employer had there- 
tofore refused to arbitrate pursuant to the arbitration 
clause contained in the agreement, and a showing farther 
that the strike resulted from such refusal to arbitrate. 

It has been held that a strike called in violation of an 
agreement containing an arbitration clause operates ns a 
waiver by the union of its right thereafter to compel arbi- 
tration.*^ The court said: “The petitioner may not in- 


4S. Thonnon Mach Co v. Brown, 
89 NJ Eq 32fl. 108 A 129 (1918); 
B«rg Auto Trunk 4. Specialty Co. t 
Wiener, 121 Mite 79tf, 2W .VVS 745 
(1923). 

44 . Berg Auto Trunk A Specinlty 
Co. V. Wiener, 121 Misc 79(1, 200 NY6 
745 (1923). 

45 . 36 F(2d) 78 (DCWD Mo 1029). 

46 . NYU. May 24, 1038, p. 2518. 

47 . In re Agreea, 3 UIB No 19, 
p. 18; 8 Ct NY Co. per Hofetadter, 
J. See Uneeda Credit Clothing 
Storee, Inc. v. Briakin, 14 NYS(2d) 
964 (1039). But »ee, holding contra 
Weiennan v. Melba DrcM Co. Inc. 
NYU March 2, 1939, S Ct NY Co„ 
per Nooii*n, J.; "If the reepondent 
eloiincd damages because of the stop- 
pages, it could bare availed itself 
of the orMtratioD process in the eoi- 
lective agreement. TUs could have 
049 


been done at the time the queetion 
of non-payment of taxes was heard 
by the arbitrator. . . Even if 

the Cnited Aesociation of Dress Man- 
ufacturers, Inc. violated the collec- 
tive agreement . , , such viola- 

tion should not affect the rights and 
remedies of the petitioners ” The 
cases can be reconciled by invoking 
the rule, well settled in the law of 
contracts, that repudiation by one 
party to an agreement, is an offer to 
terminate the same which the other 
may but need not accept. 

Tile making of a complaint to the 
National Ubor Relations Board upon 
the same charge as that concerning 
which a motion is made to compel 
arbitration does not constitute a 
waiver of the right to resort to ar- 
bitration. Steel Workers Organising 
Committee v. Art Steel Co. Inc, NY 
[1 Taller) 
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voke aa arbitration clause which it has violated to stay a 
pending; action and to compel arbitration. The agreement 
between the parties specifically provides that ‘pending the 
decision of the arbitration board, there shall be no strike, 
lockout or stoppage of work.’ The petitioner does not deny 
that it engaged in strike activities without first resorting to 
arbitration and such action operates as an election to waive 
and abandon the right to arbitrate afforded by the con- 
tract,” 

Section 183. Interpretation of Arbitration Clauses; Lim- 
ited and Unlimited Clauses. 

The nature and extent of the matters covered by the 
given arbitration clause determine the corresponding 
arbitrable matters. A general arbitration clause, such 
as that suggested by the American Arbitration Asso- 
ciation, which provides that “Any controversy or claim 
arising out of or relating to this contract shall be set- 
tled by arbitration” obviously confers broad scope upon the 
arbitrator’s powers." On the other hand, in a number of 
cases the courts have passed upon arbitration clauses which 
were more limited in scope, and have held the arbitrator’s 
powers to be correspondingly limited." Thus in Marchant 

LJ p 1S14, April 3, 1939, S Ct NY controversies growing out of it in 
Co., per McLaughlin, J. any way shall he submitted to arbi- 

U. See Matter of Dubin A Pincus, tration If they do, the courts of 

Inc., NYI»T, Novcmlier 10, 103S, New York w'LlI give effect to their 

p. l.lfiS, S Ct NY Co . per Church, J., intention A submission so phrased, 

holding that a motion to vacate an or in form substantially equivalent, 

award because the arbitrator not docs not limit the authority of the 

only decided the issue but also as- arbitrators to sn adjudication of the 

sessed damages will be denied, where breach There is nothing in 

no such limitation is placed upon the law, however, that exacts a sub- 

the arbitrator’s authority in the con- mission so swecpingly inclusive The 

tract. See also Matter of Pierce v question is one of intention, to be 

Brown Biiick Co. C.’lfl AD 1076, 11 ascertained by the same tests that 

NYS(2d) 160 (1939) leave to appeal are applied to contracts generally 

den 280 NY R.M, 21 NE(2d) 220 Courts are not at liberty to shirk the 

(1930); In re Raskin, 4 LRR No. 26. process of construction under the eni 

p. 22 (NYS Ct, per Hammer, J., pire of a liclief that arbitration is 

August 28, 1039). benefleent. any more than they may 

49. “Parties to a contract may shirk it if their belief happens to be 

agree, if they will, that any and all the contrary No one is under a do 

S47 
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V. Mead Morrison Mfg. Co,,‘* the arbitration clause extend- 
ed to “any controversy or difference of opinion (which) 
shall arise as to the construction of the terms and condi- 
tions of the contract, or as to its performance, . . . It 

was held that the fixing of consequential damages for the 
breach of contract by one of the parties thereto was a de- 
parture from the submission as determined by the scope of 
the clause, and was void.®* 

Form of Limited Arbitration Clause 

The arbitrators shall not have the riglit to impose upon the (par- 
ties) any obliiration not expressly assumed bereimder, or in viola- 
tion of any of the express (or implied) provisions of this agreement, 
nor shall sneh arbitrators have the right to deprive the (parties) of 
any right expressly or impliedly reserved herein. 

ty til regort to tlieae conventional tional Union F Ins Co. IfiO NC 130, 

tribunals, ho«evcr helpful their proc- 75 SE 1141, Ann Cas 1814C .307 

esses, except to the extent that he (1012); Scott v Pariies. 7 Pa 1.34 

has aipnified his ■«illinpiie«» Our For rases where the unauthorircd 
o«n favor or disfavor of the cause award was hcM to iinahdate the 

of arbitration is not to count as a aviard as a wlnvl,. sve Polk v Close- 

factor in the appraisal of the land K Co 20 (ihio App 317, l.'il \’E 

thoughts of othera.” Cardoro, C. J., Sf*** (102.'>1 , lAnns v Do Spain, 37 

in Marchant v. Mead-Morrisnn Mfg S\Vi2di 231 I'l’ev Cn App 19.30). 

Co, 2.)2 KY 2S4, 160 NE 3.98 (1929) Sec S.lmojnick v Knimaii, lOS Conn 

“If the arbitrators exceed tlicir 478. 144 A 41 (1928) 

authority the award is void to tiiat For ruses, on the other hand which 
extent, and if the part wluoh is void hold tlmt the iiriauiliorired portion is 

cannot be separated from the rest severable, see Maiehanl v Mead- 

without injustice, the whole award Morrison Mfg Co 2.)2 NY 284, 169 

is void" 6 Williston on Contracts NE 386 (1929); Cciger v Caldwell, 

(Rev Ed) aection 1929, citing Reyn- 184 KC 387, II4 SE 497 (1922); 6 

olds V. Reynolds, IS Ala ,398 (1849), Williston on Contracts (Rev Ed), 

Brown V Mine, 119 .Ala 10, 24 S section 1929n 

45.3 (1898); .Snesd 4 Co. Iron Works In general, th*> arbitrator must fol- 
V Merchants’ I»an 4 Tr. Co 225 III authority conferred b_v the 

442, 80 NE 2.37. 9 LRA(NS) 1007 agreement, and again, must be bound 

(1907): Jones v. Disliop, 218 111 .App hy the limitntious which such author- 
.318 (1920) , Itogard v Boone. 200 Ky ity confers main him. 6 WilHaton 
572, 255 SW 112 (1923), Oentt v. on Contracts (Rev Ed) sectlcm 1929 
Butler, 42 Me 83 (18.56) ; Skillings v. M. 252 NY 284, 169 NE 388 

Coolidge, 14 Mass 43 (1817); Yeaton (1929). 

jr. Brown, 62 NH 14 (1872) ; Gibson M- Se* al*o Lehman v. Ostrovsky, 

y. Powell, 13 Mias 712; Cox t. dagger. 204 NY 1.30, loo NE 208 (1934); 
2 Cow(Ny) 038, 14 Am Dec 522 Smith Fireproof Conat. Co. v Thomp- 
(1824); Clark MiUlnery Co. v. Na- aon-HUrrett Co. 247 NY 277, 160 NE 

SftS 
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Section 184. Scope of Award; Specific Remedies, 

As has been seen in the preceding section, the scope of 
the arbitrator’s award is limited by the authority gathered 
from the language of the arbitration agreement. The arbi- 
trator is also limited in the scope of his award by the court 
order under which he is appointed, where this is the manner 
of the arbitrator’s appointment, and in such event not the 
provi.sions of the agreement but the language contained in 
the order determines the scope of the arbitrator’s powers “ 
A further question, to which there are yet hut few answers, 
is whether sjiecifie remedies may be predicated upon the ar- 
bitrator's award In a Pennsylvania case, Goldstein v. In- 
ternational Ladies Garment Workers’ L^nion,*® it was hold 
that equitable enforcement of arbitration awards was im- 
possible because the arbitration statute provided for en- 
forcement of awards us judgments at law. The holding is 
strict construction. Tn a New York case,*^ on the other hand, 
the contrary was hold. In the last case, the agreement to ar- 
bitrate was ancillary to a contract under the terms of which 
the employer undertook to employ union labor only. The 
emi)loyor was found to have breached the contract, and 
the arbitrator directed the employer to abide by its terms. 
The respondent contended that “The judmnent of the court 
will take the form of a mandatory injunction and that such 
a judgment cannot be founded on facts found by arbitra- 
tion." The court replied: “That is not the rule to be fol- 
lowed. Susquehanna S. S. Co. v A. O, Andersen & Co., 239 
NY ‘2R5, 14() NK 3S1 (192.’)) disposes of that contention. 


.'too (1928) . Gciicnl Footwriwr Cor)> 
V I,awrrii(c I.eatlu'r Co 2r>2 NY .'•77. 
170 NE 140 (1020), Stransf v 

Tln>niji»(ni-Starri‘tt Co. 2C1 NY 37, 
184 NE 4S.’-. (HU3) 

.\n appIiriU ion tn coin]>i'I arl'ilra- 
tioii will be di'nii'fi. umler an acri’o- 
inent >\hii'b pruMiles t)iat ililTorenrea 
whirb “pannot be adjusted by the 
representatives of the Union and of 
tliB Company shall be submitted to 
arbitration’’ vihere there is no proof 
that the respondent availed itsidf of 


the adjnetment miiehmcry provided 
lor in the rontriirt and plainly stated 
88 a method of settiement to be em- 
ployed prior to the employment of 
arbitnition In re Uaeile, 170 Misc 
8.37. 10 NYSilM) 24 (10.381. 

92 See Strange \ Thompson- 
.starrett Co 201 NY .37, J.S4 NK 4.85 
(10.33). 

93. 328 Pa 38.'i, lOfi A 43 (19.38). 

94 . Matter of Albert. 160 Mise 
237 , 288 NYS 033 (1036). 


54a 
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It was there shown that a tribnnal wholly without equity 
power could fix the facts, so^that a court of equity would 
have nothing to do but dedde whether equitable relief 
should be granted. The arbitrator here does not grant an 
injunction. This court does, upon facts found by a tribunal 
without equity jurisdiction.” 

Section 185. Control by Contract over the Procedure and 
Cost of Arbitration. 

Both procedural aspects and the cost of arbitration need 
to be regulated by contract, if the parties are to be insured 
predictable methods and consequences in connection with 
the arbitration process." 

RULES OP THE AMERICAN ARBITRATION ASSOCIATION 

irOB THX 

VOLUNTARY INDUSTRIAL ARBITRATION TRIBUNAL »• 

The following Rules of Procedure are promulgated by the Administra- 
tive Council of the Voluntary Industrial Arbitration Tribunal of the 
Axnenean Arbitration Association this twentieth day of October, 1937, and 
are in effect on that date ; 

5t. See 6 Williston on Contract* end to settle some disputed point of 
<Rev Ed), sections 1206, 1296A; procedure. . . . 

Fracnkel, Procedural Aspects of Arbi- “Many lawyers find it a conven- 
tration (1934), 83 U Pa L Rev 226; ience and insurance against mistakes 
Phillips, A Lawyer’s Approach to to specify that the proceedings shall 
Commercial Arbitration (1934) 44 be conducted in accordance with the 

Yale L Jonr 31, 46; Arbitration then prevailing rules of an organiza- 
Provisiona in Labor Agreements, 1 tion with lung experience in arbi- 
Arb .1 (1937), pp. 333-336 tration, such as tbs American Arbi- 

“Frequcntly no provision is made tration Association and the various 
as to how many arbitrators are to Chambers of Commerce and trade as- 
ait, how and by whom they are to eociations." An outline of Arbitra- 
be chosen, whether they are to be tion Procedure, pp. 3, 4, Prepared 
paid and if so, by whom, what is to by Committee on Arbitration, The 
be done in the event of failure of Association of the Bar of the City of 
one party to proceed with nrbitra- New York (1938). 
tion, a reasonable time limit on ap- 56. See, for statutory recognition 
pointment of arbitrators and inatitii- of the voluntary industrial arbitra- 
tion of proceedings, or for any other tion tribunal of the American .Arbi- 
of the questions likely to arise in the tration Associatioii, section 9 of the 
conrse of arbitration. Such omis- Minnesota State Labor Relations 
sion* often make it necessary to Act (Act* 1939, o. 440), which pro- 
throw tbs case into litigation in ths videa for arbitration of labor dis- 
&60 
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1. S»gu0st fof Arbitration. Any party to an agreement containing an 
arbitration clause providing for arbitration under these Rules may initi- 
ate Bliritration proceedings by notifying the other party of such intention 
and Sling a copy of such notice, together with a statement of the dispute 
and a copy of the agreement, with the Arbitration Committee 

Parties to any existing labor dispute may initiate proceedings under 
these Rules by executing a submission agreement and filing a copy thereof 
with the Arbitration Committee. 

Upon receipt of a copy of the notice or the submission agreement, and 
upon being satisfied that the remedies of negotiation, mediation or other 
conciliatory measures have failed or been exhausted, the Arbitration Com- 
mittee shall forthwith proceed with arrangements for the arbitration. 

2 Statement of Dispute. The notice of initiation of proceedings shall 
contain a statement of the dispute, and the party receiving such notice 
may file an answering statement with the Arlntration Committee, a copy 
of winch shall be furnished the otlicr party. 

The Submission Agreement shall contain a statement of the matter m 
controversy. 

Ml) new or amendexl statement of the dispute may be considered by the 
arbitrators except by mutual agreement of the parties, or after a period 
ot three days is allowed the other party to answer such amended or new 
statement of the dispute and provided that such statement is within the 
scope of the arbitration agreement 

3 Appomtment of Arbitrators If the arbitration agreement provides 
a method for appointing arbitrators, that method shall be followed. If 
the method so provided designates a period of time within which the arbi- 
trators shall be named and either or both parties fail to do so, the Arbi- 
tration Committee shall appoint the arbitrator If no period of time is 
specified, then a penod of seven days shall be allow'ed. 

If no method of appointment has been provided, and the parties are 
unable to agree upon a method, within a period of seven days, the method 
shall be as follows : 

The Arbitration Committee shall submit to each party an identical 
list of names chosen from the members of the Tribunal, or as otherwise 
provided by the parties. Each party shall be requested to eliminate any 
names to whieb he objects and to return the list within a period of seven 
days from the date of mailing. From the names remaining upon the 
lists, the Arbitration Committee shall make the appointment. Upon the 
failure of cither or both parties to return the lists within a penod of 
seven days’ time, or ufion their failure to agree upon selections from the 
lists, the Arbitration Committee shall proceeil to make the appointment. 
The Arbitration Committee shall determine the number of arbitrators 


putes as follows- “Whenever a Istior 
dispute arises which is not settled 
by conciliation [see sections 2, 8e. 
8d] such dispute may, by written 
agroement of the parties, be submit- 
ted to arbitration on such terms as 
the parties may specify. Including, 
among other methods, the arbitration 


procedure under the terms of sec- 
tions 8513 to 0519, inclusive, of Ma- 
son’s Minnesota Statutes of 1327, and 
acts amendatory thercoi and supple- 
mentary thereto, and nibitrntioii un- 
der the Voluntary Industrial .Arbi- 
tration Tribunal of the American 
Arbitration Associatioa.” 


&&1 
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whenever the arbitration agreement or the parties fail to do ao. The 
registrar shall notify each arbitrator of his appointment and each party 
that the appointments have been made. 

4. racanetes. If any arbitrator shoald die, withdraw, or be nnable, or 
refuse to perform the duties of his office or should he wilfully delay the 
proceedings with the intent to defeat the arbitration, the Arbitration 
Committee shall, on request of either party and on proof of the fact sat- 
isfactory to itself, declare the office vacant Vacancies shall be filled in 
the same manner as the original appointment was made. 

5. Arranffemenls for Tlearxng When the Board of Arbitrators bos 
been appointed, the time and place of the hearing shall be fixed by the 
arbitrators and a notice thereof, together with a copy of these Rules, 
shall be sent to the parties by the Registrar at least five days prior to 
the time set for the hearing The Registrar shall make the arrangements 
necessary for taking a stenographic record when the parties so request 
and deposit such sums as the Registrar finds necessary to cover the ex- 
pense thereof 

A part} intending to be represented at the heanng by counsel shall 
notify the Registrar and the other party of that fact at least three days 
prior to the date set for the heanng 

Before proceeding with the hearing, each arbitrator, if ao required un- 
der the prevailing arbitration law. shall take the oath of office in the 
prescribed form. If the prevailing arbitration law permits waiver of a 
presenbed oath, the parties may waive the oath pursuant to such law 

6 Procfediftg* during the Hearing The order of the procccdinirs -hall 
be as follows: The complaining party, or liis coiiii-.el, shall iirt'scnt his 
case, call his witnesses and present his prools, and then submit to ques- 
tions and examination on the proofs presentol. The defending party, 
or Ills counsel, shall then present his defense, call bis witnesse.s and pre- 
sent his proofs, and then submit to questions and evamination thereon 
Exhibits offered by either party may be receued by the arbitrators, and 
shall be made part of the record Unless otherwise speeilied, all decisions 
of the arbitrators, including the making of the award, shall be by major- 
ity vole. The arbitrators shall maintain the privacy of the proceedings 
unless the parties mutually agree to the contrary. 

7. Endence. All proofs shall be taken in tbe presence of the parties, 
but the hearing may proceed in tbe absence of either party, if by his own 
fault, after due notice, he fails to be present or fails to obtain an adjourn- 
ment If it IS deemed necesssuw by the arbitrators to make any inde- 
pendent inspection of the subject matter of the dispute, or to make any 
inquiries or obtain proof or information outside of the hearings, they 
may do so, provided, however, that opportunity is afforded the parties 
to examine any evidence so secured, unle«-s such examination is waived in 
writing. The parties shall fumi.sh such proofs as the arbitrators require 
whenever it Ls pos-sible for them to do so; hut when given authority by 
the prevailing arbitration law to subpoena witnesses or documents, the 
arbitrators may do so on their own initiative. The arbitrators may hear 
arguments by counsel and receive briefs and shall fix the time within 
wliteh these shall be filed. 

The arbitrators may, in their discretion, or shall, upon the demand of 

SfiX 
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either party, require parties or witnesses to testify under oath. When 
the parties shall have eoncludcd the presentation of their proofs, the ar- 
bitrators shall close the hearings. 

When the prevailing arbitration law permits the entry of a 3 udgment 
on the award and it is the intention of the parties to rely upon such law 
for its enforcement, the provisions of that law shall be duly observed 
throughout the proceedings. 

8. Adjournments and Extensions or Reductions of Time The arbitra- 
tors shall take adjournments on the request of a party for good cause 
shown and may take adjournments on their own initiative, but in no event 
shall they take such adjournments bevond the time set in the agreement 
for the making of the awanl. Extensions of time may be taken by mu- 
tual agreement of the parties or by the arbitrators when authorir.ed by 
tbe parties to do so. The Arbitration Committee, upon the request of a 
party, or in its own discretion for cause satisfactory to itself, may re- 
duce or extend the time limits provided in the Rules, except the time for 
making the award when fixed by the arbitration agreement. 

9. Optional Proi eedings without a Hearing. The parties, by mutual 
iigrcemeut, may di'-pense with the hearing and authorize the arbitrators 
to conduct the pioceedvngs in the manner specified by the parties When 
the partii's -.liall fail to specify otherwise, the parties shall submit to the 
Kegistmr their resiieetivc claims in writing, in< hiding a statement of the 
i.ictb and such wiillen document^, nhstracts from books of account or 
other proofs, propcily verified, ns the parties may wi-.h to submit Tbe«e 
statements and ptoofs mav be aeeonipanicd by written arguments by 
coun.sel and shall be submitted within a period of seven days from the 
date of the mitice to tile such statements Each party shall have the 
iiulit to examine the statements ami proofs submitted by the other party 
and the Registrar sfiall forward such statements and proofs to the re- 
spective parties, each of wiiom may make one reply thereto. Upon tbe 
failure of any party to make such a reply within a period of seven days 
after receiving such statements or proofs, he shall he deemed to have 
waived the right to reply and the arbitrators shall thereupon proceed to 
their determination of the controversy 

10 Award. The award aliall be made in writing and shall he rendered 
within do days after the closing of (he jtroceediiig or after the reference 
of the dispute to the arbitrators when there is no hearing The award 
shall be signed by not less than a majority of the arbilralors and shall be 
filed with the Regislrar who shall deliver or mail a true copy to each of 
the parties. 

Any dispute between the parties as to the meaning or execution of the 
award may be resubmitted for interpretation to the arbitrators who made 
the award. If they e,annot he reassembled, the Arbitration Committee 
may make such interpretatiou. 

Although It IS no part of the duty of the arbitrators to act as mediators 
during the proceedings, the arhitiators may, when notified that the par- 
ties have voluntarily effected a settlement, give such settlement the status 
of an award by stating tbe terms of the settlement in the form of an 
award and attaching their signatiires thereto. 

11. Reconsideration of Award. In the agreement the parties may re- 

S&3 
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serve the right to demanci a reconsideratioD of the award. This demand, 
when exercised, siiall set forth the facts upon which it is sou^tt. An 
award may be reconsidered only on the ground of the discovery of new 
facts calculated to have a decisive effect on the award and which facts 
were unknown to the parties seeking revision or were non-existent at the 
time of the hearing. Upon proof of manifest error or false testimony 
or frand, the arbitrators shall consider a revision of the award. If for 
any reason the arbitrators cannot be reassembled, the Arbitration Com- 
mittee shall provide a method of revision, including the assembling of a 
new board of arbitrators, if the parties so request. 

12. Fees The Arbitration Committee shall have authority to fix the 
administrative fees for each proceeding and to apportion tlieir pajment 
and time thereof by the parties; preferably on the basis of equal pay- 
ments by each party. Arbitrators shall serve without compensation un- 
less the parties, by special arrangement and with the consent of the Arbi- 
tration Committee, otherwise provide 

13. Special BuL's. If the parties or tbe arbitrators deem special or 
additional rules to be necessary for a particular adjudication, the Arbi- 
tration Committee, upon the request of the parties or upon the Com- 
mittee's own initiative, shall adopt special rules. These shall be appli- 
cable only to that particular controversy and shall not constitute amend- 
ments to these Gules. 

14. AppUcalton of Buies By action of the Executive Committee of 
the Association, these Rules arc deemed to be part of the Oeneral Rules 
of the American Arbitration Association and are applicable to industrial 
disputes unless the parties, by niatual agreement, indicate that the Gen- 
era! Rules shall be in effect. The arbitrators shall interpret and apply 
these Rules in the manner best calculated to effect an adjudication of the 
dispute. Whenever differences concerning their interpretation arise which 
tbe arbitrators or tbe parties cannot resolve to the mutual satisfaction 
of the parties, the Arbitration Committee shall make the final decision. 

Form: CRaiue Beqniring: Arbitrators to Make Findings at Fact*'' 

In each case submitted to arbitration, the arbitrators must make 
written findings, setting forth the reasons for their decision or 
award, and m connection with each case of dispute with respect to a 
wrongful discharge or layoff submitted, they shall make express 
written findings of fact and their conc]u.sions ba.sed thereon, and 
the same shall lie conditions precedent to anj' obligation on the part 
of the employer to reinstate a discharged employee, or to compen- 
sate him for lost wages. 

$7. It may sonictiine* be impor- the arbitrator’s findings were held in- 
tant to provide that arbitrators must consistent with his award, Simon v. 
make findings of fact in support of Stag lAtundry, Inc. 259 AD 100, 18 
tlw dadafam. See, for a ease where NYS(2d) 197 {1940). 
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FEDERAL LABOR LEGISLATION 


Federal Statutes Involved 
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... 186 


Section 186. Federal Statutes Involved. 

Federal legislation most outstandingly affecting labor 
activities is contained in four main statutes : The Sherman 
Act, the Clayton Act, the Norris Act and the National La- 
bor Relations Act. The statutes have been stated in the 
order of their enactment. Of importance also are the la- 
bor provisions of the National Industrial Recovery Act, 
and the Railway Labor Act, and these two statutes will be 
considered within the framework of examination of the 
four main .statutes. The man}- but relath-ely less im- 
portant federal statutes affecting labor relations will be 
stated in subsequent sections.* 


1, The Interstate Commerce Acts 
and the statute prohibiting obstruc- 
tion of the United States mails have 
heretofore been considered (see sec- 
tions 50, 51) in connection with the 
general conception of legal sanctions 
applied to labor activity, because gov- 
ernmental concern over the channels 
of interstate commerce and the I'nit- 
ed States mails is not simply the re- 


flection of legislation on the snbject; 
the nght of the t'nited States to 
enjoin interferences with or obstruc- 
tions of interstate commerce exists 
apart from any legislation, but results 
from the proprietary interest of the 
United States Govemnient See In 
re Debs. 158 US 584, 15 S Ct 900, 
39 L Ed 109Z (1895). 
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Section 187. Provisions of the Act. 

The Sherman Anti-Trust Act (1800)‘ is the foundation 
statute of federal labor law. It declares illegal, contraft.s, 
combinations and conspiracies in restraint of trade and 
commeice. Violations, of the Act render violators liable to 
the Federal government to injunction and criminal prose- 
cution. Aggrieved private individuals pos.sess the remedy 
of collecting treble damages from the wrongdoer.” Sec- 
tions 1, 4 and 7 of the Act set forth the kernel of its pro- 
visions : 

“Sec. 1. Every contract, combination in the form of trust 
or othervise, or conspiracy, in ro.straint of trade or com- 
merce among the several States, or with foreign nations, is 
hereby declared to be illegal. Every person who shall make 
any such contract or engage in any such combination or 
conspiracy, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not exeeed- 
ing five thousand dollars, or I-y impri.sonmeiit not exceed- 


*. Act of July 2<1, 1890, c. Sf. 
MC. 1, 28 Stat. 209, as am by ^cl 
of March Sd, 1911, c. 231, sec. 291. 
36 SUt. 1187, 15 USCA see'. 1, 7, 
IS. 

8. An action may not be com- 
menced for both damagea md injuiie- 

S66 


tue relief under the Act. Separate 
proceedings, one at law, the other in 
erjuity, must be comiiieneed Decora- 
tive Stone Company Building 
Trades Council. 23 F(2d) 428 (CC-A 
2, 1928), cert. den. 277 US 594, 48 
S Ct 530, 72 L Kd 1006 
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ing one year, or by both said punishments, in the discretion 
of the court; 

“Sec. 4. The several district courts of the United States 
are hereby invested with jurisdiction to prevent and re- 
strain violations of this act; and it shall be the duty of the 
several district attorneys of the United States, in their re- 
spective districts, under the direction of the Attorney- 
General, to institute proceedings in equity to prevent and 
restrain such violations. Such proceedings may be by way 
of petition sotting forth the case and praying that such vio- 
lation shall be enjoined or otherwise prohibited. When the 
parties complained of shall have been duly notified of such 
petition the court sliall proceed, as soon as may be, to the 
hearing and determination of the case; and pending such 
petition and before final decree, the court may at any time 
make such temporary restraining order or prohibition as 
sliall be deemed just in the premises; 

“Sec. 7. Any person who shall be injured in his business 
or property by any other person or corporation by reason 
of anything forbidden or declared to be unlawful by this 
act, may sue therefor in any district court of the United 
States in the district in which the defcndaiu resides or is 
found, without respect to the amount in controversy, and 
shall recover threefold the damages by him sustained, and 
the costs of suit, including a reasonable attorney’s fee.” 

The Act has generally been considered to bo a mere co- 
dification of the common law abhorrence of bargains in re- 
straint of trade. Necessity for the passage of tlie Act was 
found in the absence of such a thing as a federal common 
law, coupled with rongros.sioiial desire to strike down ex- 
ecuted transactions (ns distinguished from executory bar- 
gains) and combinations not prcci.sely capable of common 
law cognizance.'* 


4. 6 WiIliBton on Ointr-icta (Ro»' 
Ed) Beotioii IBoS Soc, for ensos in- 
volving arbitration clauaaa which 
were held to prove the moiiopoliatic 
eliaractcr of tlie eontructR of winch 
the arbitration clauses were a part. 
Earaonount Famous Lask)p Corp. v. 


United States. 282 US .80, 51 S Ct 
42, 75 L Ed 145 (1930): Paramount 
Famous Lasky Corp. v. National 
nieatre Corp 49 F(2d) 01 (CT'A 4, 
1931); Universal Film E\ch. v West, 
103 Miss 272, 142 S 293 (1932). 

S57 
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Section 188. The Danbury Hatters Case. 

The full force of the Sherman Act was brought to bear 
upon the activities of labor in the famous Danbury Hatters 
case.* The facts in that case disclosed an attempt by the 
United Hatters of North America, a union affiliated with 
the American Federation of Labor, to secure a closed 
shop contract from the plaintiff, a manufacturer of hats in 
Danbury, Connecticut, who shipped the products of his 
manufacture into some twenty states of the Union. Of the 
eighty-two hat manufacturers in the country, seventy had 
theretofore entered into closed shop contracts with the 
union. Upon the plaintiff’s refusal to accede to the un- 
ion’s demand, a strike was called, and the union, in coop- 
eration with the American Federation of Labor, placed 
the plaintiff on an “unfair list” and boycotted not only 
the plaintiff but also those who purchased the plaintiff’s 
hats for resale. The plaintiff’s action was brought under 
Section 7 of the Sherman Act to recover threefold dam- 
ages for these allegedly unlawful acts. The complaint 


8. 208 I'S 274, 28 S a .101 52 L 
Ed 488, 13 Ann Cas 816 (1008) The 
case of In re DeVw, 158 f'S .564, 15 
S Ct 900, 39 L Ed 1093 (1895) was 
first to renoh the UniUnl States Su- 
preme Court, after the enactment of 
the Sherman law, and, indeed, the 
Circuit Court proceeded upon thia 
law in granting the injunction in 
that caae. But the United Statea 
Supreme Court, expreagly atating 
that it intemled to leave the quea- 
tion of the Sherman law’s scope for 
the future, afiirmed the holding of 
the Circuit Court “upon the broader 
ground that the Federal Government 
had full power over interstate com- 
merce and over the transmission of 
the mails, and in the exercise of 
these powers could remove ciery- 
thing put upon highways, natural or 
artificial, to obstruct the passage and 
interstate oommeroe, or the carrying 
of the mant." Several lower fed- 
eral eotnt eases were detdded in the 
ft58 


interim between pannage of the Sher- 
man Art and the bolding of the court 
in the Uanhiiry Hatters cane, all 
bolding the Sherman Art applicable 
to laiior. (See Witte. The Govern' 
ment In Labor DiipiiteB [1932], p. 
e2n) Blit they attracted little at- 
tention. Moreover, they involved, 
with but one exception, railroads, 
which were conceded to be in inter- 
state commerce under the narrowest 
interpretation eontended for. In ad- 
dition, violence and intimidation con- 
nected directly with interstate com- 
merce were present, and none of the 
cases involved civil actions for treble 
damages In Wabash R. R. Co. v. 
Hanahan, 121 F 6fi3 (CC ED Mo 
1903) the Sherman Act was held In- 
applicable to an agreement among 
nnionists not to work except under 
certain conditions, “even if the cost 
of Interstate traffic would be there- 
by enhanced.* 
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joined 197 defendants, most of whom were sought to be held 
liable, unt because of their active participation in the al- 
leged unlawful acts, but solely because they were members 
of the union. The defendants interposed a demurrer to 
the complaint, contending for the inapplicability of the 
Sherman Act. It was in connection with the overruling 
of this demurrer that the Supreme Court, in a unanimous 
decision, wrote the Danbury Hatters case. A trial was 
thereupon had, which resulted in a verdict for the plain- 
tiff for the full amount which, when trebled, reached the 
figure of $240,000. The defendants again appealed to the 
United States Supreme Court, which handed down a unan- 
imous aflirmance.* Mr. Justice Holmes delivered the 
opinion of the court. A technical reading of the Danbury 
Hatters case indicates that the court held simply that a 
secondary boycott and possibly the publication of “unfair 
lists” were not permissible labor activities and hence were 
illegal combinations within the purview of the Sherman 
Act.’ But those associated with the labor movement, read- 
ing the language of the court and ascribing to that lan- 
guage an ordinary meaning, were fearful that all labor 
activities, if in restraint of interstate commerce, were 
thereby declared illegal. 


Section 189. Was Labor Intended to Be Included within 
the Prohibitions of the Act? 

Labor lias complained that the Sherman Act was never 
intended to apply to labor unions but that, on the contrary, 
investigation into the Congressional background of the 
Act discloses that the Act was aimed only at combinations 
of capital. But tbe Supreme Court thought otherwise, 
holding in the Danbury Hatters case,* as we have seen, 


S. Lawler T. Lnewe, 235 I'S 522, 
55 S Ct 170, G9 L Ed 341 (ISIS); 
Loewe T.' Lawler, 208 US 274, 28 S 
Ct 301, 52 L Ed 488, 13 Ann Cal 
816 (1908). 

7. Tltat the Denhury Hatters case 
held "unfair lists'’ illegal is the in- 
terpretation placed upon the case in 


Oakes, Organized lAbor and Indus- 
trial Conflicts (1027), at p. (538 
8. Loewe v. I.awlcr, 208 I’.S 274, 
28 S Ct 301, 52 L Ed 488. 13 Ann 
Cas 815 (1908). See sIbo Landis, 
Cases on Labor Law (1934) (Histori- 
cal Introduction) p 37 ; “Some con- 
temporaneous evidence indiestss that 

5S9 



§ 189 Labob Disputes and Collective Bargaining 


that the Act applied to combinations of labor as -well as 
capital. An exhaustive book on the subject reaches the 
opposite conclusion.* In support of the holding in the 
Danbury Hatters case, it is pointed out that an amendment 
to tlie Act proposed by Senator Sherman, whose effect 
would be to exempt labor unions from the Act, was reject- 
ed in the final law. The amendment read that the Act 
was not to apply to “any arrangements, agreements or 
combinations by laborers, made with a view of lessening 
the hours of their labor or of increasing their wages.”** 
But this point would have no important bearing upon the 
subject, since cases under the Sherman Act involving lalior 
unions have conceded the legality of labor unions,** illegality 
being predicated, rather, upon the acts done by them. Hence 
inclusion of the amendment in question would not have 
changed the decision of a .<vingle en.'^e. Another argument 
offered by labor in support of its contention i.s that altera- 
tion of the proposed law prior to its enactiniuil was of 
such a character that inclusion of the amendment was 
deemed superfluous. And it is true that the f'ongressional 
Record reveals an almost general agreement among lioth 
senators and congressmen to lh<‘ effect tluit labor unions 
were beyond the intendment of the Act *’ 

Labor’s viewpoint has recently bi>en forcefully stated 
by Mr. Louis Boudin in a series of two articles in the Col- 

labor eorabinationB were not included pute* (in.'t2), pp Ul (i3 
in their (“anO-trust and and com- 11. With the one exception of 
bination statiiteii of the I'nitcd nitelmian Coni and Coke Compnny v. 
State*, especial!} the Sherman Aet Mitchell. 202 F &12 (lit' W Va 
of 1800") tiriTiB, but doubt must at 1912) which wn*, howexer, rexerKcd 
tend such a eonjertiire for the posai- on appeal in 211 F (185 (C,'C N'D W 
bilities implicit m the broad lefh- Va ItUlt In another ca*c, Wiilcr- 
latire generalization* were more pat- bo«»e v. Comer, 55 F 11!). 1!) Eli \ 
ent than latent.” 103 (f'C IVD Ga 1803 ), dicta in- 

6. Berman, Lniior and The Sher- fernng the illignlity of labor iiniona 
man Act (I.OSO). under the Sherman .Act miiat be un- 

10. Sec “Tlic Federal Anti-Truat deratood in Die light of the facta in 
Law with Amendment*,” publialicd the caae. The eaec involved a piib- 
by the United State* Department of lie utility In the hand* of a receiver. 
Justice, November .30, 1928 See also U. Witte, The noverniiicnt in lAl- 
Witte, The Gov^nment in Labor Die- bor Dispute* (1932), p. 02. 

»«0 
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umbia Law Review.** Mr. Boudin has marshalled the ear- 
ly English cases to prove his contention that neither labor 
combinations nor the activities of organized labor came 
within the purview of “combinations in restraint of trade” 
as those words were understood at common law. Moreover, 
he asserts, the Supreme Court in a number of cases has 
held that the Sherman Act is merely a codification of the 
common law, or at most a modification of the common law 
to the extent of recognizing as permissible “reasonable” 
combinations probably unlawful under the common law 
blanket ban. Mr. Boudin agrees with Prof. Berman’s con- 
clusion (though differing with the reasons assigned by the 
latter therefor) that the framers of the act never intended 
it to apply to labor combinations, and goes further than 
Prof. Borman to assert that the Sherman Act was not in- 
tended to apply as well to the activities of organized labor. 
Mr. Boudin concludes that “it follows as a necessary result 
of our entire inquiry that both upon an independent exam- 
ination into the meanintr of the language of the Sherman 
Act as interiireted by the application of familiar canons 
of statutory interpretation finally placed upon it by the 
United States Sui)rerae Court in its mo.st carefully rea- 
soned opinions prior to the adoption of the Clayton Act, 
the ordinaiu’ labor dispute is not within the purview of 
the Sherman Act,” It is indicated in the article that both 
strikes and boycotts are intended to be included in the 
words “ordinary labor dispute" 

Mr. Boudin’s article was written at a time when labor 
hoped to have tlie United States Supremo Court reverse 
its prior decisions in the light of later labor law develop- 
ments, so as to hold- the Sherman Act inapplicable to la- 
bor combinations and labor activities. At the time the ar- 
ticle was published, there wa.s pending before tlie United 
States Supreme Court for its deci.sion the case of Apex 
Hosiery Co. v. Leader,'^ which involved a Pennsylvania 

IS. Bo\idin, The Sherman Ael and .Anti-Trust Lairs (1840). 34 III L 
Labor Dispute*, 30 Col L Rev 1283 Rev T«». 

(1030) ; 40 Col L Rev 14 (1040). 14. 310 US 469, 60 S Ct 082 , 84 L 

See aNo Sehulman, I.abor and the Ed 1311 (1940). 
t1 Tallar]— SB 
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sit down strike in connection with a business which 
shipped most of its products into interstate commerce. 
The District Court had held the sit-down strike unlawful, 
and trebled the damages sustained by the complainant 
upon the ground that the unlawful labor activity constitut- 
ed a restraint upon interstate commerce and hence came 
within the ban of the Sherman Act. The Court of Ap- 
peals for the Third Circuit had reversed’* upon the 
ground that the goods shipped by the complainant into 
interstate commerce were but a small fraction (about 3 %) 
of the total goods of that kind shipped into interstate com- 
merce by the entire industry throughout the United States, 
and upon the further ground that there was a lack of evi- 
dence of intent by the union to restrain inter.slate com- 
merce. Certiorari was granted by the United States Su- 
preme Court. The holding of the United States Supreme 
Court in the Apex case,** which was handed down on May 
27th, 1940, confounded labor’s hopes and held it to be set- 
tled that labor combinations and labor activities, if unlaw- 
ful, came within the ban of the Sherman Act. Said the 
court: “A point strongly urged in behalf of respondents 
in brief and argument before us is that Congress intended 
to exclude labor organizations and their activities wholly 
from the operation of the Sherman Act. To this the short 
answer must be made that for -the thirty-two years which 
have elapsed since the decision of Loewe v. Lawlor, 208 
US 274, this Court, in its efforts to determine the true 
meaning and application of the Sherman Act has repeat- 
edly held that the w’ords of the act, ‘Everj' contract, com- 
bination ... or conspiracy in restraint of trade or com- 
merce’ do embrace to some extent and in some circumstan- 
ces labor unions and their activities ; and that during that 
period Congress, although often asked to do so, has passed 
no act purporting to exclude labor unions wholly from the 
operation of the Act. On the contrary Congress has re- 
peatedly enacted laws restricting or purporting to curtail 
the application of the Act to labor organizations and their 


II. 106 r(2<l) 71 (CCA 3, 1040). 

see 


la 310 I'S 460, W 8 Ct 082, 84 L 
£d 1311 (1040). 


[1 T«H»r] 
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activities, thus recognizing that to some extent not defined 
they remedn subject to it.” 


Section 190. Complaints of Unequal Interpretation. 

A^ain, friends of labor have argued that court decisions 
interpreting the Act failed to accord to labor combinations 
the benefit of the same legal doctrines which were utilized 
to question the validity of combinations of capital. Al- 
though the Act seemed to condemn all contracts and 
combinations in restraint of trade and the United States 
Supreme Court so construed the Act in an early case,” the 
court soon thereafter discarded this construction, and 
adopted instead a “rule of reason” whereby only “unrea- 
sonable” restraints of trade met with censure.'* This 
raised the problem as to which combinations are reasona- 
ble and which are unreasonable. No complaint can be had 
with the judicial amendment which the Courts appended 
to the Sherman Act, for otherwise ordinary partnerships 
and unincorporated joint-stock associations might be held 
to constitute unlawful restraints, as would also contracts 
containing necessary and reasonable restrictive covenants 
upon the sale of a business. LalM>r found fault, rather 
with the consequences which followed from the announced 
amendment. “As applied to combinations of capital, this 
concept is reducible to fairly workable terms, since it is 
relatively simple to ascertain prevailing and generally ap- 
proved business practices. But in labor cases there is 
no such criterion and the personal attitude of members 
of the court is given free rein.’”* The cases would seem 
to support the quotation. In United States v. United 
States Steel Corporation,** the United States Supreme 


17. United Suites ▼. Trane- Mm- 
Houri Freight Au’n, 166 US 290, IT 
S Ct 640, 41 L Ed 1007 (1897). 

18. Standard Oil Co. v. United 
State*, 221 US 1, 31 8 Ct 602, 65 
L Ed eiB (1910); United SUtes v. 
American Tobacco Co. 281 US lOiJ. 
31 S Ct 638, 66 1. Ed 663 (1910); 
United State* v. United Shoe hlacbin- 


ery, 247 US 32, 38 S Ct 473. 62 
L Ed 968 (1917). 

19. Note, 43 Ilarv L Rev 462 
(1930). See also Frey. The Double 
Standard in Applying the Sherman 
Act. 18 Am Lab Leg Rev .392 (1928) 

80. 261 US 417, 40 S Ct 293. 64 L 
Ed 343 (1017). 
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Court held the Act to permit industrialists to combine in 
a single corporation 50% of the steel industry of the Unit- 
ed States dominating the trade through its vast resources. 
And in United States v. United Shoe Machinery Compa- 
ny,*’ the Sherman law w’^as held to permit capitalists to 
combine in anolher corporation practically the whole shoe 
machinery industry of the country, necessarily giving it a 
position of dominance over shoe manufacturing in Ameri- 
ca. No such broad consideralions were accorded labor 
activity. On the contrary, judicial decision under the 
Sherman law constituted virtually a blanket prohibition of 
any effective labor activities in industry directly related 
to interstate commerce, or related to labor’s intent to in- 
terfere therewith.** 

The Shennan x\ct was qualified in two other respecf.s on 
behalf of business enterprise, labor has contended, witliout 
c similar qualifications in the interests of labor. First, con- 
tracts relating to personal services were held to be outside 
the purview of the Act.** The assertion by labor that it 
too was acting in concert with respect to personal services 


SI 247 IS S2, 3S S Ct 973. 6J 
L Ed !»GS (1117) 

22. Si>c rranl,fart<>r and Green. 
Tile Labor Injunction (1929). 

23 Hopkins v I'nitod .Stiitps. 171 
US 57«. 4.3 .S Ct 290, 43 I. Ed 290 
(1S9H); .Anderson v. United State*. 
171 U.S 004, 43 S Ct .300. 43 L P)d 
.301) (1898). Hart v. Keith Vaude- 
ville Exeh.irpe. 12 F(2d) '111 i< < 

2, 1920), and see Federal Baseball 
Club V National I^airiie, 2.39 1 S JnO 
42 S Cl 40'i 00 L Ed 899 (1922), 
where a bargain to control the ba*e 
ball playing business was held to 
be without the Act, and Sperry 
Hutchinson Co. v Fenster. 219 F 
755 (DC ED NY 191.3). where a 
bargain aimed at controlling the sel)- 
ing of trading stamps was likewise 
held to be withnnt the purview of 
the Act. See also, in aceord, the fol 
lowing etate court decisions bolding 


personal service contract* to be 
without t)ie purview of state anti- 
trust laws siilistantiaDy aimilar to 
the Sherman 3et Haralson v Tyler, 
281 Ml) 383. 219 SV\ 908 (1920), 
State V Dtiiutli ltd uf Trade, 107 
Minn .3)10. 121 NW 39.3 (1909). State 
V Frank 114 Ark 47. 109 S\V 333 
(1914) and the following ea»e* liolii- 
ing such contracts pornnxaibla at 
eomnion law Post v Hnek’s Stove 
* Range Co , 200 F 918. 4.3 1.Il.\(VS) 
198. 119 rCA 214 IC( \ 8, 1912). 
Hunt V Riverside Coriionition Club 
140 Mich .3,38, 104 NW 10 (1903), 
Aineriean lasagne nuselial! Clnli v. 
Chase, 80 Mise 441, 149 NYH 0 
(1914). e/f More v Bennett, 140 III 
09, 29 NE 888 (1892), holding m 
restraint of trade a trade contract 
among stimographers regulating 
prieea to be charged for their sere- 
ices. 
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(“Labor is not a commodity”) fell on deaf ears.** 

The validity of labor’s claim of unequal interpretation 
has in this respect, however, been impaired by the case 
of United States v. American Medical Association,** which 
was an indictment under the Sherman Act of individual 
doctors, the American Medical Association, and affiliated 
societies, for alh'j'ed conspiracy in restraint of trade. The 
defendants, chaified with hinderiiif' and obstructing a 
group health association by obstructing its physicians 
from privileges of consulting with other doctors and us- 
ing the facilities of hospitals, interposed a demurrer, in- 
sisting, among other things, that they were not engaged in 
commercial activity and lienee did not deal in a “trade.” 
so that they could not be charged with conspiring “in re- 
straint of trade.” The district court sustained the demur- 
rer.** The Circuit Court of Appeals reversed, and held 


24 C/f Rohlf V 140 

In IH2. 118 X\V 'irr., 2.J IKAfNS) 
IJSl l.JJ Ain St lit fil, 17 Anil (’us 
TTjO (1^)08), wlicre the court, condtru* 
mu an anti tru'^t “tatnto t)f that 
frtatc, •»anl “Du Ft.iinlc in ♦pir^- 

t'cn MfiH ainit’d nt iiniawful ion^pir 
nt K*R or cninlnnat ioii« in of 

tnid^ ami wiih rininiii'Htlv iiUtMnlt'd 
not to ci»\('r hilmr 11111011*1 It i** tlie 
null! of iniivr?. uitiiMiiih. laborers or 
jiiofeNSidiml men to unite for their 
own impr(»venien( or ndi am euo'nt 
nr Itir liny otlier Inuful }nirpo«e, and 
Jt Imw nen*r been liehl “o f«r ne 
aic able t4i «li«*cover that « iiinnn 
for tin* of ad\aiuni^ ua;!es» 

IS iinhtnhtl umbr iiiij whuli 

have htMMi (ulitvl to our attention 
\m1 It wmild Ik* a «tiuinod 
and iinnaiiinil eoneinsion to hohl 
tliut It hlAtuto aiiDiNl at |u>oN and 
trusts should be held to inelude 
agreements a$ to for labor Ik*- 

vttuse the word VomnKiditi' i** n^ed 
therein As the right to combine for 
the purpose of Becuring higher wiigea 
is recognized as lawful at common 
law, a Btatute enacted to prohibit 


pools and trusts should not be held 
to iipplt to combinations to fix the 
lor labor unless it clearly 
appears that such was the 
(i\e int**nt ** See also Apex Hobierj 
Co V Lender, 310 CS 400 60 S Ct 
L Kd 131] (T>40 i Mlicre the 
court recoimired the fact that combi- 
nations anumir emplovees in connec- 
tion M ilh contrarts for persiuuil serv- 
ices did not come nn vtbm the common 
Inw rule ngainst restraint of trade 
** \ ooiuhiii.ition of einplost’c* ncces- 
'-nrd\ re'itrnin« compctitinn RTUong 
ih»*jiiM*l\es in till* palp of fheir serv- 
ice'. to the empliner, set ‘-uih a 
eiuubuuitinn wu-j nut txui'iicleied an 
illegal restraint of trade ni toiumoii 
Inu V hon the Sherman Act was 
adopted either liernuse it was not 
thought to be unieasonable or because 
It VI as not deemed a ‘resirRint of 
trade * ” 

25. 28 F Supp 752 (DCD Col 1039), 
reversed 110 Fl2d) 703 {CA DC 
IftlOL eert den 310 VS 044, 60 S Ct 
131. 84 L Ed 1411 (IIMO). 

26. 28 F Supp 762 (DCD Col 
I03B), 
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the indictment good." Certiorari was denied by the Unit- 
ed States Supreme Court." “The common law governing 
restraints of trade,” said the Circuit Court of Appeals, 
“has not been confined, as defendants insist, to the field of 
commercial activity ordinarily defined as ‘trade,’ but em- 
braces as well the field of the medical profession. And 
since, as we think, we are required by the decisions of the 
Supreme Court to look to the common law as the chart 
by which to determine the class and scope of offenses de- 
nounced in Sec. 3, it follows that we must hold that a re- 
straint imposed upon the lawful practice of medicine, — 
and a fortiori — upon the operation of hospitals and of a 
lawful organization for the financing of medical services to 
its members, is just as much in re.straint of trade as if it 
were directed against anj* other occupation or employ- 
ment or business. . . . Congress did not provide that 
one class any more than another, might impose restraints 
or that one class, any more than another, might be sub- 
jected to restraint.”- 

Second, economic circumstances “reali-etically ap- 
praised” were held to justify practices by capital ordinari- 
ly deemed monopolistic. Illustrative is the case of Appa- 
lachian Coals v. United States,** w-hcre the Court said : 
“The question of the application of the statute is one of 
intent and effect, and is not to be determined by arbitrary 
assumptions. It is therefore neces.sary in this instance to 
consider the economic conditions peculiar to the coal in- 
dustry', the practices which have obtained, the nature of 
defendant’s plan of making sales, the reasons which led to 
its adoption, and the probable consequences of the carry- 
ing out of that plan in relation to market prices and other 
matters affecting the public interest in interstate com- 
merce in bituminous coal.” No such weighing of social in- 
terests, labor contended, were reflected in the decisions 
which passed upon labor activities." 

17. 110 F(2dl 70S <CA DC 1»40). ». 288 US M4, 63 8 Ct 471. 77 

M. 310 US 844, 00 8 a 131, 84 L U Ed 826 (1933). 

Ed 1411 (1840). M. In one cane, it wa« tabor irbteb 

sea 
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Seetlcm 191. Trade Boycotts Illegal under the Act. 
x/Labor** description of the Sherman Act as a statute 
aimed initially at trade boycotts which has been used to 
condemn labor boycotts instead is not quite accurate in 
the broad manner in which the statement is usually made. 
"While, as heretofore seen, labor boycotts were subject to 
mechanical analysis and consequent illegality, the federal 
courts in numerous instances held similar trade boycotts, 
and in several instances less drastic trade boycotts, illegal 
as violative of the Sherman Act. In the leading case of 
Eastern States Retail Lumber Dealers’ Association v. 
United States,’* the United States Supreme Court held the 
circulation by an association of retail lumber dealers 
among their members of a so-called “oflBcial report” con- 
taining tlie names of dealers engaged in the trade who 
were reported to have sold directly to consumers in viola- 
tion of a rule of the association, to be a violation of the 
Sherman Act, where it appeared that the report was cir- 
culated for the purpose of causing retailers to withhold 
their business from the wholesalers who appeared on the 
list. In Grenada Lumber Company v. Mississipjti,’* where 
the constitutionality of a state anti-trust law was ques- 
tioned insofar as it was construed by the state court to 
condemn a practice similar to that presented in the East- 
ern States Retail Lumber Dealers’ Association case, supra, 
the Supreme Court of the United Slates upheld the statute. 
In a number of lower federal court cases, trade boycotts 


invoked n* pnrtj plniiitiflf the Sher- 
man ami Clayton Art* In Amler»on 
V. Shipun ners .tuiociatioii of the 
TaeKlc Const. 272 fS 3.>!) 47 S Ct 
IC.I, 71 L K(1 2itS it was held 

that n «tiit wn» ninintainnblc under 
the Sherman and Cliiyton .Arts l>y n 
seaman, to enjoin as a eonibination 
in restraint of trade, maiiitenanre of 
nn agreement between an associa- 
tion of shipowners and a labor union, 
under the terms of which the ship- 
owner! undertook to employ none 
but teamen who were members of 


the nnion and who had Ix’cn certified 
to the shipowner'* as empUi* ahle by 
Uie union Tliereupon a new trial 
was liad, pursuant to dirertion of the 
court, but judgment was entered for 
the defeiniaiit because of insufficiency 
of pl.iititilT>' cHdence 31 FtCdf 
(CCA 9, 1929), cert, den 279 US 884, 
49 S Ct 4St), 73 L Kd 1902 il!l29i 

31. 234 US GOO, 34 S Ct 951, 58 
L Ed 1490 (1914). 

St. 217 US 433, SO 8 Ct S3S. 64 
1, Ed 828 (1910). 
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were held to come within the ban of the Sherman Act,” 
while in others they were held unlawful under the Federal 
Trade Commission Act.” In United States v. Local 167,” 
a trade association which had conspired with a labor union 
to enhance prices and to extort money from retailers was 
enjoined under the Sliermau Act, together with the union, 
from continuing such practices.” 


Section 192. Present Application of the Act Deferred for 
Consideration in Subsequent Sections. 

Speakinu: generally, the Sherman Act applies to labor 
today wnth almost the same force and elTect as that which 
resulted from the holding of the United States Supreme 
Court in the Danbury case.” In some respects the Act ap- 
plies with broader if not greater cfTect, as where jurisdic- 
tion under the Act is taken of peaceful primary labor ac- 
tivity upon the ground that the given purpose sought to 
be achieved is deemed socially undosirnble. On the other 
hand, however, a rule of reason .seems to have developed 
in labor disputes oases analogous to tliat governing com- 
liinations of capital which has modified the original im- 
plications of the holdings in the labor cases mider the 
Sherman Act. 

The extent to which the Sherman Act is still the law 
governing labor disputes will be examined in a later chap- 
ter of this work,” after analysts will have been made of 


S3. Bnyle V. I'niti'd Stales, 40 F 
(2d) 49 (CC\ 7, 1930). Inited 

States V, Soiitlifrn Oalifomia Whole- 
sale Grocer* Ass'n, 7 Ff2<l) 944 (DC 
SD Cal 192.1); rniOsl State* ▼. 
HoUi*, 246 F Oil (Dcn Minn 1917); 
Knaiicr v United States, 237 F 8 
(CCA 8, 1»10). 

34. Arkaneaa Wholesale Grocera 
AM’n T. Federal Trade Comminsiun, 
277 F 637 (CCA 5, 1822), cert, den 
275 US 533. 48 S Ct 30, 72 L Ed 
411 (1927) ; Wholesale Grocer* An’n 
ti Federal Trade Commiaeion, 277 F 
ii7 (CCA 6 , 1022); Weatero Sugar 


Refinery Co v Federal Trade Cora- 
misaion, 295 F 72.5 (t CA 9, 1921) 

85. 291 US 293, 64 6 Ct 396. 78 
L Ed 804 (1934). 

38. The parties were aureeoafully 
prooecuted criminally under the Sher- 
man Act. See 47 F'(2d) 156 (CCA 2, 
19.31), cert den 283 US 837, 61 S Ct 
486, 76 L Ed 144S (1031). 

87. See Apex Hosiery Co. r. I.ead- 
er, 310 US 409, 00 S Ct 082. S4 U Ed 
1311 (1940). 

38. See infra, chapter nineteen, and 
eapecially lection* 420-422. 
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the Clayton, Norris and National Labor Relations Acts. 
Discussion will thus be given to the larger picture of the 
nature and extent ef the present federal law governing 
labor relations. 

see 
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Section 193. Purposes and Provisions of the Act. 

x/Tlic Ciayton Act (1914)’ \\:\s passed with a twofold juir- 
posc, the first of which was to exempt lalioi eomhinatioii.s 
from the vice of tlie Slionnan Act upon tlie thcorj, ex- 
pressly stated in the Clayton Act, that “The lahor of a 
human bcin" is not a commodity or an article of com- 
merce.” and the second of which was to limit hoth the em- 
ployment and the manner of employment in ft'deral courts, 
of tlie labor in.iniution Section fi® of the Act soiifrht to 
accomplish the first purpose, while Section 29® as supple- 
mented by other sections, wa^ exjiected to achieve the sec- 
ond pnrpo.se. Of the 27 sections contained in the Act, only 
12 affect lahor 

V Section fi of the Act provides that “The labor of a liumaii 
heintr is not a commoditx* or article of commerce Notb- 
imr contained in the anti-trnst laws .shall lie construed to 
forbid tlie exi>teiice and operation of labor, aprieiiltui al 
or horticultural orp:ani7,ations, instituted for the pnrjiose 
of mutual help, and not having capital stock or conducted 
for profit, tDr to forbid or re.strnin individual member.s of 
.sncli or^ranizatioiis from lawfully carrying nut the Icgiti- 

1 "Act of Ortfibcr lo(h mil c 399, 29 USf'’A (*cr .52 
323, Hce L .IS Stat 7.3li, ll USCA 2 if. I'.Sf \ acrlioii 17. 

scctionn 12-27. 44, 18 rs('\ »cc S. 20 USCA section 52. 

412, 28 USCA sections 381 3,S3, 388- 
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mate objects thereof ; nor shall such organizations, or the 
members thereof, be held or construed to be illegal eom- 
binations or conspiracies in restraint of trade, under the 
anti-trust laws.” 

Section 20 of the Act provides that “No restraining or- 
der or injnnclion shall be granted by any court of the 
United States, or a judge or the judges thereof, in any case 
between an employer and employee.s, or between employ- 
ers and employees, or between employees, or between per- 
sons employed and persons seeking employment, involv- 
ing, or growing out of a dispute concerning terms or con- 
ditions of employment, unless necessary to prevent ir- 
reparable injury to property or to a proyierty right, of the 
party making the application, foi which injury there is 
no adequate remedy at law, and such property or property 
rigid mu't be described vitb jiailiciilaritv in the apjdica- 
(loii, which must be in writing and sworn to by the appli- 
cant or by his agent or attorne\ ; 

“And no such lestraining order or injunction shall pro- 
hibit any person or persons, whether singly or in concert, 
from terminating any relation of employment, or from 
ceasing to perform any w’ork or laboi, or from recommend- 
ing, advising, or jiersuading others by peaceful means so 
to do; or from attending at any plai-e where any such per- 
son or persons may lawfully be. for the purpose of peace- 
fully obtaining or communicating information, or from 
peacefully persuading any person to work or to abstain 
fiom w'oikiiig; or from ceasing to patronize or to employ 
any party to such dispute, or from recommending, advis- 
ing, or persuading otlnu's by peaceful and lawful means 
so to do; or from paying or giving to or withlioldiug fiom, 
any person engaged in such dispute, any stnke beiudit or 
other moneys or things of value; or from peaceably a"- 
setnbling in a law'ful maimer and for lawful purposes; or 
from doing any act or thing which might lawfiilK be done 
in the ab.sence of such dispute by any party thereto: nor 
shall any of the acts specified in this jiaragiMph be con- 
sidered or held to be violations of any law of the rmted 
States.” 
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Section 17* of the Act provides that “No preliminary in- 
junction shall be issued without notice to the opposite par- 
ty” and that “no temporary restraiiiins: order shall be 
granted without notice to the opposite party unless it shall 
clearly appear from specific facts shown by affidavit or by 
the verified hill that immediate and irreparable injury, 
loss or damage will result to the ajiphcant before notice 
can be served and a hearing had tliereof.” If iri anted 
without notice, the restraining order exjurcs “within sucii 
lime after entry, not to exceed ten da vs, as tlie court or 
judee may fix, unless within the time so fixed the oider is 
extended foi a like iieriod toi aood caiue shown,” and that, 
in any event, “the niatjci of the issnanc(> of a iirehiniiiary 
injunction sliall he sid down for a iieanng at the eailiost 
possible time and shall take precedence of all niatler.s ex- 
cept older matters of the same chaiaefio-, and wlien the 
same corner up for hearing the parh olitaming tlm tem- 
porary restraining order shall proceed with the a))pliea- 
tion for a preliramary inpinction, and if he does not do so 
the court shall dissolve the lempoiaiy rest mining order” 
The opposite paity is given authontv ipion two days’ no- 
tice to seek modification or dissolution of the tem])orary 
restraining order 

Section 18* of the Act pro\ idc-; that no temjiorary re- 
straining order or preliminary ininnetion slndl issue with- 
out bond to secure the party against whom tiie mandate is 
obtained again-t damages sustained, should the mandate 
be found to have been wrongfuly obtained,* while Seetion 

4 2S I’SCA spctiDTi 381 2'is )■ :,r.l igCA -I, I'Mciit in 

5- 28 L’SCA «iflion 382 t»<> ■ In f rain il) in caws 

6 It is well seltlfil that, m the »h<r< tin I nitoil Mate* f-ovcrtmierit 
abseiiee of the statute, a restrainmir is the <<.m|ilaiiiaiit , United States 
order maj be (-ranted, in the dnere v Mrliitoih, !u K (2d) 573 (DC Va 
tion of the court, with or without 19,32), i2i in eiisei inioKiriK )iro 
seeurity. lliitrbins v Miinn 2()'l I S eeediiips to jireieiit mi|>iiirnieiit of 
40, 28 S f’t 304, 52 L Kd 770 (IWhSi, the lourl's (urisdction, as where 
I mlcr this section, the fiirnishin}.' of jirojM'rt.i is in the hands of the fed- 
secuntj a» a condition to the o|.t,iin- eral court by virtue of the lluiikriipt 
hig of a temporary r< strainiiiH order cj- Act Dialtry v, Boss,. HeluMd, 100 
is impcratirc, Robinson % Bcnlxiw, K(2d) 470 (CX'A Mass 19381. See 
fi7Z 
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19’ provides that “every order of injunction or restraining 
order shall set forth the reasons for the issuance of the 
same, shall be specific in terms, and shall describe in rea- 
sonable detail, and not by reference to the bill of complaint 
or other document, tlie act or acts sought to be restrained, 
and shall be binding only upon t!\e parties to the suit, their 
officers, agents, sen ants, employees, and attorneys, or 
those in active concert or participating with them, and who 
shall, by personal service or othel\\l^e, have received ac- 
tual notice of the same” Section 21* of the Act provides 
for trial by jury of jier-on-^ accused of indirect contempt, 
but only where the alleged contempt constitutes also a 
crime Section 22® outlines the procedure for the appre- 
liension of per.sons accused of contempt, the manner of 
their admission to hail, the method of trial, and the punish- 
ment. “hut in no caso i-hall the fine to be panl to the United 
Stati's exceed, in cast' the accused is a natiiial pel son, the 
^iiui of $1,()(K). nor shall such im)ii isonment exceed the term 
of SIX months.” Section 2.'!'® pro\ides for review of the 
( onviction U]jon apfieal. Section 24'' excludes from the 
o]ieiation of former sections contempts committed in the 
presence of the court, “or so near thereto as to obstruct the 
administration of justice,” and Section 2.')'* provides that 
“No proceeding for contempt shall be instituted against 
any person unless begun within one year from the date of 
the aet eomiilained ot ; nor shall any such pioceeding be 
a bar to any criminal prosecution for the same act or acts.” 
In Section 4'® tlie Clavton Act piovidos, in substantiation 
of a like provision contained in the Sherman Act. for 
tlireefolcl damages olitaiiiable try anv person injurerl in his 
business or property through violation of the anti-trust 
laws 

It was section Ifi'* of the Clayton Act which accorded to 


alno Unrvpy Brnkerape Co Inc 
Ambaiwndor Hotel Corporation, C 
Rupp 34.1 (DC RD NY 1034). 

7 28 U.SCA section .383 
9 28 USCA orctinii .38(1 
9 . 28 USCA section 387. 


A 10 28 USCA section .388 

•• 11 18 USCA section ISP 

12 18 USCA SCI t ion 3oo 
IS. 1,3 USCA action 13 
14 16 USCA section 26 
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private parties injured through violation of the anti-trust 
laws the right to injunctive relief. A private party could 
not theretofore maintain a suit for injunction to restrain a 
violation of the Sherman Act.** 

Section 194. Labor’s Expectations with Respect to the 
Act. 

The Clayton Act was hailed by labor leaders everywhere 
at the time of its enactment. Samuel Gompers explained 
the Act to a grateful labor world with the language: 
“Those words, ‘the labor of a human being is not a com- 
modity or article of commerce,’ are sledge hammer blows 
to the wrongs and injustices so long inflicted upon the 
workers. This declaration is the Industrial Magna Charta 
upon which the working people will rear their con- 
struction of industrial freedom.” Nor was Gompers 
misled by the generating propensities of his own view- 
point, for the opinion was generally entertained that the 
Clayton Act was a forward step in the legalization of trade 
unions and their activities, including the strike, picket and 
boycott. In Walter v. Toohey,** the court asserted the 
legality of picketing by pointing to the Clayton Act in the 
following manner: “Thus we find the right to picket 
definitely sanctioned and rooted in the statute laws of the 
federal government ... it also sweeps away all that 
has been previously written by the federal courts in op- 
position to picketing And not only that, but it sets forth in 
bold, certain statutory language, the trend of modern 
thought against injunctions in labor disputes.” 

The Clayton Act was the American counterpart of the 
English Trades Dispute Act of 1906,** and, because the 

IS. Pune Lumber Co. ▼ Nra), 244 ws* bound by the proviaiont of the 
US 459, 37 S Ct 718, G1 L Ed 1250 Sherman Act 

(1917) In thi* eaae, an injunction 16. 114 Mim 185, 221 KYS 95 
restraining the boycotting of non (1921) 

union materiala waa refuned upon 17. See Great Northern It Co T. 
the ground Ihait the action, having BroMcau, 286 F 414 (DCD XD 1923). 
arisen prior to passage of the CDay ~Our statute forbids expressly the 
ton Act, eotdd not invoke the sub- Issuing of injunctions against the 
seqaentlgf nacted Clayton Act and doing of the acts, and also declares 
S74 
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English law was generally considered to be a progressive 
step in pro-labor legislation, it was thought that the Clay- 
ton Act would likewise receive favorable judicial interpre- 
tation in labor’s behalf. But the differences occasioned by 
the American constitutional law and the labor cases which 
had interpreted the anti-trust laws disposed of the Clayton 
Act to the detriment and not to the benefit of labor. The 
Act was so emasculated by successive federal judicial de- 
cision.s that only one of its provisions, that giving to pri- 
vate pcr.sons (employers) the right to injunctive relief, re- 
mained to refresh and to annoy the recollection of labor 
with icspect to its existence. The story of that emascula- 
tion is mainly a record of the triumph of the theory of nat- 
ural rights over the plain mandates contained in social 
legislation *' 


Section 195. United States Supreme Court Holdings 
Which Confounded Labor’s Expectations. 

In Duplex Printing Press Co v. Deering,*® -where the 
United States Supreme Court fir.«t had occasion to pass 
upon the meaning of the Clayton Act and later in Bedford 
Cut Stone Co. v .Touniejmcn Stone Cutters Association*® 
the secondary strike and the secondary boycott were held 
to be illegal and hence eiijoinable in spite of the Act. The 
use of the terras “la\sfur’ and “lawfully” or “peaceful” 
and “peacefully” in connection with the acts permitted to 
be done by the Clayton law, said the court in the Deering 


that the doinK of the same shall not 
be conatrui’cl or held to Ik- a moKi 
tion of Federal law 'I he Enpli'^h 
act, without expressly dealing with 
the subject by forbidding iniunctions, 
does so impliedlj by eoiiferring u|>oii 
emidoyees in the case of a tr.ide di* 
pute the right to do the acts The 
onl\ difference in the statutes is that 
our law IS express on the subject of 
forbidding injunetioiia in the cases 
specilicd, while the English statute 
aeeotnplishes the same result by im- 
plication ” 

18 . Partly the story is the reflec- 


tion of poor legislative draftsman- 
ship See section 420, infra o/f 
Great Northern K Co v Ilrosgeau, 
2SC F 414 (DCD ND 1923) where 
the court said "There is no reason 
that a just court can assign why 
.American courts should not ha\e as 
choerfiilli obeyed the Clayton Act 
as the English courts obeyed the 
1 rade Disputes Act of 1906 ’* 

19 254 VS 443, 41 S Ct 172, 85 
I. Ed .319, 10 ALR 196 (1921), 

SO. 274 US 37. 47 S Ct 622, 71 
L £d 910 (1927). 
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case, operated to “rebut a legislative intent to confer a 
general immunity for conduct violative of the Anti-Trust 
laws, or otherwise unlawful.” And in American Steel 
Foundries v. Tri-City Central Trades Council," decided 
the same year but shortly after the Duplex case, the court 
confounded the remarks of the Walter case” with the ob- 
servation that the Act refrained from using the “sinister” 
word “picketing” and consequently l)randed that form of 
activity with the stamp of illegality.” 

The American Steel Foundries case did more. It held 
the Clayton Act merely declaratory of the common law as 
theretofore laid down by judicial decisions. This the High 
Court did to sustain the constitutionality of the Act, for, 
said the Court, were the Act construed so a« to permit la- 
bor activity theretofore held illegal, it would be stamped as 
unconstitutional since attempting to legalize interfer- 
ence with a rightful business. Within a few weeks after 
the American Stool Foundries case, in Truax v. Corrigan.” 
the court indicated what it meant in so reasoning. It 
seemed that an Arizona anti-injunction statute which fol- 
lowed the provisions of the Clayton Act wa< construed by 
the state Supreme Court to e.xempt from injunctive re- 
straint mass picketing where unconnected with any vio- 
lence.” Upon appeal to the United States Supreme Court, 
the court in the Truax ca.se held the Arizona .statute uncon- 
stitutional because the employer’s substantive property 
right (the right to carry on a lawful business) was thereby 
denied the most eflfective remedy (the remedy of injunc- 


»1. 257 LS 184, 42 S a 72, 68 
L Ed 380, 27 ALR .580 (1!>2I) 

S2, Si'C section 104, supra 
23 Preaent Blalim nf the imrrtean 
Steel Foundries Case. In Thorn- 
hill T Alabama, ,510 L'S 88, 60 
S Ct 738, 84 h Ed 1093 (1940), 
srhere an Alabama anti )iirk(’tinf; 
statute was held iinronstitiitionai 
becauae so broadly aorded as to 
constitute a depri\ation of the 
right to free speech, the court cited 
the American Steel Foundries case 
BT8 


in connection with the folloain;; lan- 
guage- ‘We are not non concerned 
with picketing en masse or otheryvisc 
conducted ahich might occasion such 
imminent and aggravated danger to 
these interests as to justify a statute 
narrowly drawn to rover the precise 
aitualion giving rise to the danger” 

M 2.57 US 312, 42 S Ct 124, 68 
L Ed 254, 27 AER 375 (1921) 

25 Triiax v Corrigan, 20 Arl* 7, 
178 P 670 (1918). 
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tion) for the vindication of that right. The year 1927 was 
thus a most dismal one in the history of the American labor 
movement. Decades of effort to obtain legislative relief 
from common law holdings met with judicial holdings that 
the statute passed as a consequence of that effort was mere- 
ly declaratory of the common law as theretofore constituted 
and that any attempt to [ilace a different construction upon 
statutes of like effect would be unconstitutional. 


Section 196. Lower Federal Court Interpretations. 

Both before the Duplex case, after the Bedford case and 
in tlie interim, lower federal courts busied themselves with 
holdings which nullified the flavton Act. The Act, it was 
held, was merely declaratory of the prior law *® Hence pick- 
eting was no moie legal after the Act than before Like- 
wise held illegal were picketmir in the absence of a strike,** 
a strike to unionize,’* a strike for a wrongful purpose,*® and 


26 Stephons v Ohio ^tato Telo 
phono Omipany, 240 F T.i'i (DC VD 
Clhu) 1017^ . Kroccr (lro<vrv Co \ 
Ilotuil Clork-i Abso 250 F 890 (DC 
}’D Mo 1918) 

27 Montpomory > Pacific (o 

2.')H I* 3S2. Ifi'j'aA tiV\ 9. 
19)9), \ oniic^Ht Muchnicry (o > 
Toledo Machine & Tool I'o 203 F 
]92 fDC XD Ohio 192(1) , Dangen- 
ber^* Hut Co % l/nited Cloth Hut and 
Cap Makers, 2G0 F 127 (DC KD Mo 
1920) Contra Puget Sound Tni( 

tii>n. Ivight i. I’ower Co ^ Mbit 

2in y 94.*) (DC \VD Ua<ih 19I7I 
hoMin;* peaceful picketing. ui‘»ulHted 
from inpinctne relief by the Clayton 
Act See aNo Kinloch Teleplione 
Co V l>ical Cnioii. 2rir> F 312 (DC 
KI) Mo 1920), holding likewise, and 
aUo that a atnUe though )n N\ida- 
tuu\ of a coWeetne bargaining agree- 
nu'nt, 18 unenjoinuble because of the 
Clavton Act, IVirtbiiid Terminal Co 
' Foaa, 287 F 33 (CCA 1, 1923). 
holding ft fttnke uncnjoinablc under 
the Act though in breach of an agree- 

t1 Teller]— 37 


ment entered into under the Trans 
portation Act of 1920 Cassaway v 
Itorderland Coal Corporation, 27S F 
36 (CCA 7, 1921). and King \ Weiss, 
266 F 257 (CCA 6, 39j()j, ro\ersing 
blanket injunction'* becau'^e not hm 
ited to unlawful cuiuluot Daxis \ 
Henrv, 266 F 261 tCCA Ky 1920) 
holding a rp'.training order against 
strikers in general terms against in 
terference in any way, and from 
picketing the highways or means of 
mgrcvs or egress too broad beeau»5e 
extending to acts which do not nec- 
easanh constitute unlawful influ- 
ence 

28 Ferguson \ Peake. 18 F(2di 
166 tCA DC 1927) 

29 Coliinibus Heating & Ventila 
tioii Co V Pittsburgh Pldg Trades 
Couned, 17 F(2d) 806 (IX' \VD Pa 
1927) 

30 MichacUon > United States 
291 F 940 ((XA 7, 1923) reversed 
on other grounds in 266 t'S 42, 46 S 
Ct 18. 69 L Ed 162, 27 ALR 451 
11924). 
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a secondary strike.** Attempts by union organizers to en- 
list the membership of workingmen met with injunctive in- 
terference by courts who insisted that “outsiders,” not be- 
ing employees as defined by the Act, could claim no immuni- 
ties thereunder.** The existence of yellow-dog contracts in 
the field attempted to be unionized was an added obstacle, 
courts holding that, despite the social interest in union or- 
eranization reflected in the provisions of the Clayton Act, the 
Act was no bar to decisions that union organizers wore 
guilty of seeking to induce the breach of an anti-union con- 
tract, and to the issuance of an injunction lestrainmg any 
attempted inducement to breach such a contract.®* More 
clearly vitiating any benefit which labor expected by virtue 
of the Act i.<5 Quinlivan v. Dail Overland Company.** where 
a strike was hold to terminate the relationship of employer- 
employee upon the employer’s securing replacement work- 
ers, so as to make inapplicable the provisions of the Clay- 
ton Act against tlic issuance of injunctions.** The ability 
of the employer to operate his plant on a normal basis not- 
withstanding the strike was held to terminate the employ- 
ment relationship so as to bring the picketing employees’ 


31 Vonnepul MachincrT t ToImIo 
Machine 4 Tool Co 203 F n»2 (Dr 
KD Ohio 1920.; Riirer t (liiillan, 
271 F 65, 18 AI.R 216 <CC.\ 2. 
1921), Central Metal Products Cor 
fioration v O'Brien, 278 F 827 (DC 
NT) Ohm 1922) 

S3 Montpnmcry v Pacific Ry. Co 
293 P 690 169 CCA 398 (CCA 9. 

1923) , Waitresses t'nioii v Benish 
Restaurant Co Ine 6 F(2d) 568 
(CCA 8, 1925) Ferpuson v. Peake, 
18 F(2d) 106 (CA DC 1927). Inter 
national Orpaniratinn v Red .Tacket, 
18 F(Zd) 8.3« (CCA 4, 1927), cert 
den 275 CS 536. 48 S Ct 31, 72 L F,d 
413 (1928). 

33. International Orpanlration r 
Bed Jacket, IS F(2d) 837 (CCA 4. 
1927) cert. den. 275 US 5.36, 48 8 Ct 
31, 7Z L Ed 413 (1928), diarleston 
l)rj Dliick 4 Alachine Ca t. O'Botirke 
•70 


274 F 811 (DC El) .SC 1921), Mont- 
gomery \ Pacific Ry Co 293 F 6S0, 
169 CC\ .398 i(TA 9, 19231 e/f 
Casaway i llorderliifid Coa) Corjio- 
ration, 278 F .56 itCA 7, 1921). 

34. 274 F 66 (CCA 6, 1921) 

35 C/f Miiliacjson v United 
Stales. 266 US 42, 4.5 S Ct 18, 69 
L fcd 162, 27 AI.R 4.-.1 (1024i uherc 
the contention lliiit a strike terini 
nates the employment relationship so 
a* to render inapplie.'ilile the jury 
trial provision in the Clajton Art 
for [lersons alleprd to lie Ruilty of 
contempt was held nntenniile. "The 
Art." aaid the court, ‘ does not re 
ipiirr the existence of the status of 
empinyinent at the time the arts 
constituting the alleged contempt are 
committed m order to hrinp into op- 
eration the provision for trial by 
jury." 


[1 Taller] 
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conduct without the purview of the Act. In one case, the 
mere act of striking was held to terminate the employment 
relationship.** Injunctions against labor unions issued 
where individuals had committed unlawful acts, without 
proof that the union had authorized the acts or had ratified 
them, upon the assumption that the union, having precip- 
itated the controversy, must be held responsible for its in- 
cidents.*’ In Taliaferro v. United States,** a barber who 
had displayed a placard reading “no scabs wanted here” 
was held guilty of contempt for violation of a labor injunc- 
tion, though there was no evidence that the barber was in 
league with the strikers, or, from aught that appeared, that 
he did anything but indicate his union sympathies. The 
Taliaferro case also held that, since the Clayton Act for- 
bade the issuance of injunctions in restraint only of lawful 
activities, the Act was inapplicable where the acts done 
constituted criminal offenses. In 'Western Union Tele- 
grajili Co. v. International Brotherhood,** a labor combina- 
tion in restraint of interstate commerce was held not en- 
titled to the benefit of the Clayton Act. 


36 Canoe Creek Coal Co v Chri«- 
tuiBon, 281 F (DC WD Kt 1922) 
rever»e(l on another pround rob nora 
Saiidefiir v Canoe Creok Coal Co 293 
F .379 (CCA 6, 1923) 2fifl C.S 42, 45 
S Ct IS, 09 L rd 162, 35 AI.R 4.’'.1, 
(1924) See alaii Vauplian v Kanitaa 
titv MPdC 30 F(2d) 78 (1929). 
Vnited Cjpmini Company v 

lleBloii ,39 K(2dl 228 { 19,39) 

37. Maska S S Co > Inteniiition- 
al Ix^>npsbureinen'>< .AoBoriatiun 230 F 
964 (DC WD \3o«h 1910), Oiarjea- 
ton Drjdock & Machine Co v 
O’Hourke, 204 K 811 (DC KD .SC 
1921) , United Statea v, Railwav Em 
ployees, 28.3 F 479 (DC XD III Ml22). 
280 F 228 (DC XD 111 1922); (It 
Northern Rw.v Co v Local Union. 
283 F 657 (DCD Mont 1922) ; N. Y.. 


N H and H R. R Co v A. F of L. 
288 F 588 (DCD Conn 19231 

38 290 F 214 (DC WD Va 1922) 
afTd 290 F 906 (CCA 4, 1923) 

39. 2 F(2d) 993 i DC XD 111 1924). 
affd 6 F(2d) 444 46 ALR 15.38 (CCA 
7, 19251 Accord International Or- 
paniration v Red .lacket. 18 F(2d) 
839 (CCA 4 1927) cert den 275 US 
530, 48 S Cl 31, 72 I. F.d 41,3 (1928) 
Contra ('.real Xorlhern Rwy Co r 
Local Union 283 F .557 (DCD Mont 
1922) In the Western Union Tele- 
graph Company case the plaintifl 
was a public utility See, for a case 
interpreting the meaning of inter- 
elate eommeree in this connection, 
.Aeolian Co \ Fisher, 29 F(2d) 679 
(CCA 2, 1928). 
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Section 197. Great Northern Railway Co, v. Brosseau; 

Great Northern Railway Co. v. Local Great Falls 
Lodge. 

In two main cases. Great Northern By. Co v. Rrossean,*® 
and Great Nortliorn Rv Co. v lioejil Gr(‘at Falls Tjodae,** 
the Clajton Act vas snhjeeted to the kind of interpretation 
which labor insisted it had reason to siipjiosi' at tin' time of 
its enactment would be the rule and not exceptions. The 
Bioss,v'io case arose out of an apjilieation to lestiain acts 
of violence in connection with a railway stiikc A tinniio- 
rary restraining: order, and, after a heariiiir, a preliminary 
in.iiinetion was issued The ojnnion of tin- court, jier Arai- 
don, J., was meant to be a comment iijion the eoiitio\eisy 
involved, in the light of the Clayton Act and the manner in 
which courts had construed the Act Fiist condemned were 
the many federal court decisions which had the etl'ect of 
emasculating the Act. ‘‘Notw itlistandnig the legislative 
history of the statute,” said the court, “and its highly reme- 
dial character, as indicated 1a its historx and the reports of 
committees havimr it in charge, many lower federal coiiits 
have studiously stiiven to disregard its jilain language, as 
well as the actual intent of Cong i ess as disclosed b\ the his- 
tory of the statute ” Then the court jiroeeeded to criticize; 
the practice of nssuiiig jiiolix injunctions which nobody, let 
alone those who weie supposed to read and obey them, 
could understand, the issuance of such injunctions on bare 
affidavits without hearing in open court , the use of pri\at<> 
detectives in connection with strikes, instead of disinterest- 
ed public officer®. Finally, the court adveited to the injus- 
tice of holding unions lesponsible lor all acts of violence 
committed in the course of a labor eontroversv ‘AVhy 
should w’rongs and crimes,” the court complained, “Avhether 
done by hotheads in the union or by vicious outsiders who 
claim to be their friends, be seized upon as an index of the 
character of tlie union or its officers? Why not deal wdth 
such wrongs and crimes as we do in other fields of life . . .7” 

40 . 288 F 414 (IK'D SD 192.1) i Wliitlcj, 243 F 946 (DC WD Wash 

41 . 283 F 567 flN-'D Mont 1022) 1817). 

See aUo Pufiet Sound Traction Co. 
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The Local Great Falls Lodge case likewise arose out of 
a railway strike. The injimetion sought by the plaintiff was 
one to restrain the strike as violative of an award rnafle 
by the Railroad Tjabor Board and to restrain all picketing 
because of tlie alleged existence of violence and intimidation 
in its exercise. The union countercfl with tlie charge tliat 
the emplover was itself gm!t_\ ol lefiisinir to abide liy some 
of the Board's orders anil that violence, it any, conneited 
with the ('oiiti o\ ei s^ ^^as tlie n-flection of the lunployi'r’.s 
pro\oeation and not the einploNees’ iloings The court he'd 
the sti'ike inien.ioinahle as violative of tlm award made by 
till' Itailroad Lahoi Board upon the theory that, even as- 
suming the strike to he such a violation, it dal not follow 
tliat the .strike was for that reason tainted with illegality 
in the light of the cuiiaded functions of the Board under 
tlie Transportation Act of 1020. Then the court proceeded 
to discuss the nuun ijiiestion. viz the etTect of the ClaWoii 
Act upon the rigid to in.pmctive relief. When the decison 
of the court was coneluded the hohling was that tlie union 
liad a right to picket Saul the court: “By the Clavton 
Act Congress recognr/e^ the necessity and \ alue of labor 
unions and labor activities in the matter of conditions of 
<‘mplo\ment; that they hare done and are yet cajiaiile of a 
great work; that to the workman and his, a job is hfe, 
wherein eternal vigilance is no Ics- the price of a worthy 
.lob than of liberty . and that its loss too often clianges the 
current of human li^es and siudls disaster Hence the Clay- 
ton Act, to aid his hist ditch stniggh* to letam his 70 b 
against all coracr.s To that end tin* act pno ides the work- 
men may "recommend, advise and persuade" and by all law- 
ful means faiily within the import of those terms. All art, 
eloiiuence, oratory, and logic are open to the workmen to ac- 
compli.sh per.suasion ” 

The plaintiff contended that the stationing of more than 
one picket was insfiiiet with a situation which contributed 
to the existence of violence and intimidation. But the court 
thought otherwise, saying, “it has appeared that pickets 
need the support of numbers if only for corroboration.” 

Then the court took up the issue of violence and indicated 

asi 
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the two-sided aspect of the matter as follows : “Force and 
violence are strangers to neither party to strikes, and either 
may give a Herrin for a Ludlow. The parties forget that 
aggression incites retaliation, and violence breeds violence. 
Then, too, the pickets of one are generally confronted, if not 
overawed, by armed guards of the other, and by police, 
sheriffs, and marshals, who too often forget they are public 
ofiScers, with duty to protect both parties, and mistakenly 
assume they are partisans of one party or the other.” 

Section 198. The First and Second Coronado Cases. 

Returning now to the general tack of decisions which the 
Clayton Act sired, it is necessary to state the factual pat- 
tern and the legal consequences which culminated in what 
are popularly knowm as the first and second Coronado cases. 
The controversy, which extended from 1914 to 1927, was 
precipitated by the breach on the part of eight affiliated 
mining companies in Arkansa.s, of a collective bargaining 
agreement entered into with District Number 21 of the 
United Mine Workers of America. In .spite of tlie mining 
companies’ breach of agreement, and in spite of the Clayton 
Act, they were sucee.ssful in obtaining an injunction in the 
federal court, using for the purpose of creating diversity 
of citizenship and thereby of obtaining federal jurisdiction 
a holding company formed in West Virginia. Included in 
the injunction was a provision which directed the United 
States Marshal to swear in deputies to assist him in pro- 
tecting the mines. When the Marshal telegraphed to John 
W. Davis, then acting Attorney General, for authorization 
to employ fifty additional deputies, Mr. Davis refused the 
request upon the ground that the court’s order in this re- 
spect exceeded its jurisdiction and hence was void and un- 
lawful. The mining companies nevertheless reopened their 
mines, using as employees strike guards furnished by a de- 
tective agency with wliom, it later turned out, the companies 
had contracted prior to the time they breached the collective 
bargaining agreement. The union members’ anger was 
fanned by successful contempt proceedings instituted to 
punish the union leaders for violation of what the union 
582 
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considered an unjust injunction." Armed union S 3 rmpa- 
thizers attacked the mines. Several strike i^ards were 
killed in the ensuing violence. The mines, unable to weath- 
er such circumstances, were rendered insolvent The re- 
ceiver appointed for them instituted suit to recover treble 
damages under the Sherman Act. The United Mine AVork- 
ers interposed a demurrer to the complaint, uyion the 
ground, among others, that the union’s wrongdoing, if any, 
did not constitute a restraint of interstate commerce so as 
to make applicable the provisions of the Sherman Act The 
District Court sustained the demurrer and dismissed the 
complaint, but the Circuit Court of Appeals reversed and 
directed the defendant to answer." Certiorari was denied 
by the United States Supreme Court." Upon the trial the 
plaint iff was awarded a verdict of $G0O,OOO. which was en- 
tered ns a judgment m the sum of $745,000. after interest, 
costs and attorneys’ fees had been included. The Circuit 
Court of Appeals was a.sked to reverse the judgment, but 
refused." A dissenting opinion in the Circuit Court stated : 
“After tlie jury had deliberated without result for about 
two days, the trial court of its own motion recalled and 
charged them in a way that soon iirodnced the verdict.’’ 
Upon appeal to the United States Supreme Court, the 
judgment was reversed," upon the ground that, although 
the district union was assumedly suable" and liable, no con- 
nection had been established between the district union and 
the national organization .such as to prove an intent to re- 
•strain interstate commerce. In the ab.'-ence of such connec- 
tion, said the court, the strike was local merely, and hence 
so unconnected with interstate commerce as to lay insutS- 
cient foundation for application of the Sherman Act. This 


42 I’nitod StatP« v Colorado, 210 
F fi.-.I (DC WD Ark 1014) alTd I’liit- 
rd Slatca v. Stewart. 2:10 K SSS iCt 
8, IBIC) 

48. Dowd V Dinted Mine Workera. 
23,') F 1 (CCA 8. 1010), 

44. 242 DS es3, 37 S Ct 246. 01 
h I'M 547 (1917). 

45. Coronado Coal Co. ▼. United 


Mine Workera, 258 F 829 iCCA 8. 
1919) 

46 United Mine Workera v Coro* 
nado Coal Co 2.')9 US 34 I 42 S ft 
.570. 60 L Ed 97.5, 27 ALR 702 
(1922) 

47. For a diaeuasion with re'.poct 
to the aualiility of lalior unions, see 
infra, chapter twenty five 
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was the holding in the so-called “first Coronado case.” The 
case went back for a new trial, but the evidence of intent to 
interfere with interstate commerce which the plaintiff in- 
troduced appeared so weak to the trial judge that he direct- 
ed a verdict for the defendants. The plaintiffs, appealed. 
The Circuit Court of Appeals affirmed,** but the United 
States Supreme Court reversed,** holding (in wliat has be- 
come known as the “second Coronado case”) that at the 
second trial sufficient evidence had been introduced to sliow 
intent to restrain interstate commerce, and to require sub- 
mission of the issues involved to the jury The third trial 
resulted in a disagreement, and a fourth trial proceeded to 
the point where a jury was impanelled, but a settlement 
was effected on October, 1927, under the terms of which dis- 
trict 21 paid the sum of $27,500 to the plaintiffs ** 

48. FinlfV T United .Mine Work 69 L Ed DC3 (1925) 

er*. 300 F 972 (CCA 8, 1924) 50 Witte, The Government in Lot- 

49 United Mine Workers v Coro- bor Disputes (1932i, p 137 
nndo Co»l Co 268 US 295, 45 S Ct 
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Provisions of the Act 225 

Jndieial Interpretations 226 
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Judicial Interpretations 228 
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Section 199. Object and General Purpose. 

^ The Xorris-LaGuardia Anti-Injnmtuin Act must 

be understood in terms partly of the failure of the Clavton 
Act at the hanchs of an unfriendly judiciary, and partly of 
the gains made by labor in many of the states both thronph 
pro-labor statutes and judicial decisions more favorably 
disposod to labor’s claims. In New Negro Alliance v. San- 
itary Grocery, Inc.,* the United States Supreme Court said, 
speaking of the Norris Act, that “The legislative hi.story of 
the Act demonstrates that it was the purpose of Congress 
further to extend the prohibitions of the Clayton Act re- 
specting the exercise of jurisdiction by the federal court.s 
and to obviate the results of the judicial construction of tlint 
act.” Tile object of the act is to limit the e<iuity powers of 
federal courts in cases involving labor controversies. 
vTiie seneral purpose of the act is said to be the termina- 
tion of the federal courts’ power to i'-siie injiiricli^s in any 
cases in\ (living a “labor dispute” except to prot<*et property 
or property rights against the eoii'-equenees of irreparable 
violence or fraud,* and even then only in .such ea.ses where 


1. Act of March 2.1rd. laT.', c Wl, 

47 sut. 70, eo rs< \ loi ns 

The entire te'il of the Act ii found 
in the Appenrliv 

«. .10J I'.S 552, .5(12, 58 S CH 703. 
707, 82 L Ed 1012 
S. W'lleon 4 Co. v. Birl, 27 E Supp 
916 (DC BD Pa alT’d 105 7 


(2d) 048 (CX:A 3, 1».39) ; Cinderella 
Theatre Co Inc. v Sign Writera Local 
Union, 6 P Supp 184 (1X7 ED Jlieh 
SD 1D34): Levering A (Jarriguea Co 
T. Morrin, 71 F(2d) 284 (CCA 2, 
19.T4> cert. den 293 US 896, 68 S a 
110, 79 L Ed 688 (1934). 
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the applicant can demonstrate to the court his own inability 
to effect a settlement of the controversy and the inability 
or unwillingness of the police to afford him adequate pro- 
tection. In Wilson & Co. v. Birl,* the background and the 
general purpose of the Norris Act were thus summarized: 
“When the Sherman Act was amended in 1914 by the Clay- 
ton Act, section 6 of the latter provided that labor unions 
should not ‘be held or construed to be illegal combinations 
or conspiracies in restraint of trade, under the anti-trust 
laws;’ and section 20 regulated the granting of injunctions 
in cases between employer and employees, and exempted 
certain acts from restraint. The language would appear 
to differentiate labor unions from trade combinations, and 
to exclude them from the operations of the Act. Yet the 
decisions have emptied the words of significance other than 
the affirmation of what tlie law has been for a long time — 
that labor unions are not in them-selves unlawful. The act 
bad little effect in narrowing equity jurisdiction in labor 
disputes We believe that the Norris-LaCuardia Act was 
adopted to prevent a similar construction ” “In short,” to 
quote the language of the lower court in the same cat-e.* “it 
was an adoption of the philosophy of Justice Brandeis's dis- 
senting opinion in Duplex Printing Press Co v. Deenng.* 
which condemned tlie point of view which made conduct ac- 
tionable ‘when done for a purpose which a .ludgo considered 
socially or economically harmful and therefore branded as 
malicious and unlawful.’ ” In Bulkin v. Sacks,'' the Pennsyl- 
vania court, speaking of the State Anti-Injunction Act pat- 
terned upon the Norris Act and the State Labor Relations 
Act fa.shiouod after the W’agner Act, said* “A reading of 
these statutes indicates that the public policy is not merely 
to protect labor agaiiiftt the issuance of injunctions and to 
fompel or protect colliH'tiie bargaining, but also to relieve 
the courts from the necessity of passing upon or even con- 
sidering these cases until all other methods of settling them 

4 . lOS F(2<1) 94« (CCA 3, 1B3») 8 2.'>4 VS 44,1, 41 S Ct 1T2, 6.) L 

8 WiUou t Co V. Hirl, 27 F Supv Ed 31'-'. 10 ^t-R 190 (1921) 

»15 (DC ED Pb 1939). 7. 31 Pu D 4 C 501 (1938) 


S87 



§ 200 Labob Disputes and Collective Babqainino 


have failed. There is a very definite policy of keeping labor 
disputes out of the courts,” 

The Norris Act is not a blanket deprivation of federal 
jurisdiction over controversies which con.stitute “labor dis- 
putes,” but simply a regulation of the manner of exorcising 
that jurisdiction; hence federal courts may entertain juris- 
diction as limited by the Act, notwithstanding that the law 
thereby resulting is less favorable to a picketed employer 
than would be the law of the state where the picketing takes 
place.* 

Section 200. Concise Statement of the Act. 

The act deprives Federal courts of “jurisdiction to issue 
any restraining ordei or temporary or permanent injunc- 
tion in a case involving or growing out of a labor dispute, 
except in strict conformity” with it^ terms, and in further 
conformance to the public poliev declared by tbe act Sec- 
tion 2 sets forth the declaration of public policy which un- 
derlies the act This .section recognizes the helplessness 
of the individual unorganized worker, and the eonseqiieiit 
neee.ssity that he “have full freedom of association, self-or- 
ganization and designation of representatives of his own 
choosing to negotiate the term.s and conditions of his em- 
ployment, and that he shall be free from the iiitcrfercriee, 
restraint or coercion of employers of labor, or their agents, 
in the designation of such representatives or in self-organ- 
ization or in oilier concerted activities for the pin pose of 
collective bargaining or other mutual aid oi {uotcctioii ” 
Section 3 provides that yellow-dog contracts or any other 
undertakings or promises in conflict with the policy de- 
clared in section 2, are unenforceable in any Federal court. 

Fed(“ral courts are deprived of power to enjoin the doing, 
whether singly or in concert, of certain acts when done in 
connection with a “labor dispute,” even though the acts 
might otherwise con.stitute an unlawful combination or con- 

8. Miller Parlor Furniture Co, ln<- 25 K Supp 908 (DC ED Pa 1939). 
V Furniture Worker! Industrial Contra Wucker Furniture Co. ▼ 
Union, 8 F Supp 209 (DCD NJ 1934). Furniture Kaleimeii's Union, 126 NJ 
See also Triplex Shoe Co. v Cantor, £q 145, 8 A (2d) 276 (1939). 
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spiracy. The following acts are insulated from injunction: 
(a) striking; (b) becoming or remaining a member of a la- 
bor organization or of an employer organization, notwith- 
standing the existence of a yellow-dog contract; (c) paying 
or withholding strike or unemployment benefits; (d) by all 
lawful means aiding any person participating or interested 
in any labor disinite who is being proceeded again'^t in or is 
prosecuting any action or suit in any court of the United 
States or of any state; (e) giving publicity to the facts in- 
volved in a labor dispute by advertising, speaking, patrol- 
ling or by any other method not involving fraud or violence ; 
(f) peaceably assembling in connection with the promotion 
of interests involved in a labor dispute ; (g) advising or no- 
tifying any person of an intention to do any of the forego- 
ing acts; (h) agreeing with other persons to do or not to 
do any of tlie foiegoing acts; (i) persuading without fraud 
or violence the doing of tlie foregoing acts regardless of 
tlie fact that tiie per.'.on sought to be persuaded is bound by 
a yellow -dog contract 

Given the doing of unlawful acts or of the existence of 
violence or fraud, the act provides that Federal courts 
shall have no power to issue a temporary or permanent in- 
junction except after hearing in ojien court with oppor- 
tunity for Cl osv-oxainination and the showing, upon such 
healing, of six circuinstances : that (1) unlawful acts have 
been threatened and will be committed oi will be continued 
unless leslraiiied; (2) substantial and irreparable injury 
to comiilainant’.s jiroperty will follow; (3) as to each item 
of relief greater injury will be inflicted upon complainant 
by the denial than by the granting of relief; (4) complain- 
ant has no adeipiate remedy at law; (5) the jiublic officers 
charged with the duty to protect complainant’s property aie 
unable or unwilling to furnish adequate protection; (6) 
the complainant has complied with all obligations imposed 
by law' which arc involved in the labor dispute and has made 
every reasonable effort to settle such dispute either by ne- 
gotiation or with the aid of available governmental machin- 
ery of mediation, or voluntary arbitration. 

Temporary restraining orders may issue without notice 
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but are effective for no longer than five da 3 r 8 . Temporary 
restraining orders or temporary injunctions do not issue 
unless the complainant has first filed an undertaking with 
adequate security in an amount fixed by the court to save 
harmless those enjoined should it later be determined that 
the injunction was wrongfully obtained. Every restraining 
order or injunction is to include only a prohibition of the 
specific act or acts expressly complained of in the bill of 
complaint and expressly included in the findings of fact. 
Provision is made for speedy appeal. 

Persons charged with contempt for violation of an in- 
junction issued under the act are given the right to a speedy 
and public trial by jury in the district where the contempt 
was allegedly committed, but the right to trial by jury does 
not extend to the case where the contempt was committed in 
the presence of the court or so near thereto as to interfere 
directly with the administration of justice. In cases involv- 
ing indirect contempt, the defendant may file with the court 
a demand for retirement of the Judge sitting in the pro- 
ceeding, if the contempt arises from an attack from the 
character or conduct of the Judge. 

The act abolishes the rule of vicarious liability in connec- 
tion with any association or organization participating or 
interested in a labor di.spute, section 6 of the act providing 
that liability shall not follow “except upon clear proof of 
actual participation in or actual authorization of such acts, 
or of ratification of such acts after actual knowledge there- 
of." 

Since the act applies generally only in cases involving 
labor disputes, an exceedingly important part of the act 
constitntes the definition of the term “labor dispute.” Sec- 
tion 13(c) of the act defines the term “labor dispute” to in- 
clude “any controversy concerning terms or conditions of 
employment, or concerning the association or representa- 
tion of persons negotiating, fixing, maintaining, changing, 
or seeking to arrange terms or condition.s of employment, 
regardless of whether or not the disputants stand in the 
proximate relation of employer and employee.” 

The act applies only to “any court of the United States 
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whose jaiisdiotion has been or may be conferred or defined 
or limited by act of Congress, including the courts of the 
District of Columbia” (section 13[d]). 

Section 201. Method of Dealing with Cases Arising un- 
der Prototype State Anti-Injunction Acts. 

Cases involving state anti-injunction acts patterned upon 
the Norris Act, other than those involving the meaning of 
the words “labor dispute,” will be considered in the text 
hereafter, along with Federal court holdings interpretive of 
the Norris Act, because the substantial identity of language 
used both in State acts and the Federal act provides a com- 
mon basis for evaluating the authority of the various de- 
cisions. The difference m meaning given to the term “labor 
dispute” by the Federal courts, as contrasted with that giv- 
en to the same words by State courts, which are attributable 
mainly to the different constitutional backgrounds of the 
acts,* make it necessary to separate Federal court from 
State court holdings in connection with the meaning of the 
term “labor dispute.” Interpretations given by Federal 
courts to the words “labor dispute” are sot forth at sections 
20n to 212. while State court decisions interpreting state 
anti-injunction acts, including legislation fashioned after 
the Norris Act, are set forth hereafter at sections 438 to 
450. 

Section 202. Effect of Violence. 

In United Electric Coal Co. v. Eice,** the view was taken 
that violent labor activity is not within the purview of the 
Norris Act, even though the case otherwise involves a “la- 
bor dispute” under the act. In the Eice case the court quot- 
ed from the Congressional Reports leading up to the pas- 
sage of the act, and concluded as follows: “the intention of 
Congress was thus clearly expressed. It was evidently not 
intended to take from courts of equity, jurisdiction of suits 

9. .See infra, section 436, for a junction legislation, 
more detailed ooneideration of the 10. 80 F(2d) 1 (CCA 7, 1935), 
different constitutional baaee which cert den 297 US 714, 66 S Ct 690, 
underlie Federal and State anti-ln- 80 L Sd 1000 (1936). 
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to restrain unlawful acts or acts of violence.” Such, too, 
was the holding of a New York Appellate Division in May’s 
Furs and Ready-To-Wear Inc. v. Bauer,” where violent 
picketing was placed beyond the pale of section 876-a of the 
New York Civil Practice Act, (prototype of the Norris Act) 
although a “labor dispute” was apparently involved. But 
the holding of the Appellate Division was in this respect re- 
versed by the Court of Appeals.” Tlic high New York 
Court in the Bauer case thus summed up the fallacy under- 
lying the argument that the existence of violence takes the 
case out of the purview of the anti-injunction act “IMain- 
tiffs contend that the fact of extreme violence warrants the 
conclusion that the case at bar does not involve a labor dis- 
pute, and consequently is not subject to the restrictions con- 
tained in section 876-a. The fallacy of this argument is 
revealed by the fact that where a defendant has not lieeii 
guilty of unlawful activities, perforce no injunction would 
issue even in the absence of section 876-a Tlie need for 
statutoiw’ safeguards can exist only where a defendant l^ 
guilty of some wrongdoing and is liable to injiinctno re 
straint. The elToct of the statute is to regulat(> the proce- 
dure by which an injunction may be obtained and to limit 
the scope of the relief which may be granted The statute 
is rendered meaningless unless it is allowed to operate in 
those cases where plaintitT is entitled to some relief” The 
Rice case seems to be a lone exception to the general rule-, 
w'hich the Federal courts assume, that injunction^ against 
violent labor activities arc limited by the Norris Act if the 
case involves a “labor dispute.” 

There remains to be noted another case w’bere a doubtful 
viewpoint was taken. In Cater ronstriictioii Compain. liic. 
V. Nischwitz” it was held that an elTort at settlement need 
not be made in cases involving violence on the part of a 
labor union. As hereafter pointed out,” there i.s good ar- 
gument for the proposition that this ought to be the law. 

11. 255 AD 54.1, 8 NYfi(2dl 810 argument dniicd 282 .VY 804, 27 NK 
(1039). |2<P 210 (1940) 

18. M»y’» Yuri, Inc v Ilaupr, 282 18. Ill Ki2d) 971 (C<’A 7, 1940). 

KY 331, 26 KE(2<i) 279 (1940), rs- 14. See infrn, irctmn 221 
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But the Norris Act has in the clearest terms said otherwise. 
The Act has said that it applies only to cases of unlawful- 
ness and violence, in connection with cases involving labor 
disputes. To say, therefore, the efforts at settlement need 
not be made in connection with labor activities which are 
violent is to say that the Act does not apply to the only 
case where it is intended to apply. 

Section 203. What Constitutes Fraud within the Meaning 
of the Act. 

It has been held, in connection with the New York anti-in- 
junction act which, as has been said, is a prototype of the 
Norris Act, that a misstatement made by a union in connec- 
tion with a “labor dispute*’ constitutes fraud within the 
meaning of the anti-injunction act “ In Wilson & Company 
V Birl,*® liowcvei, tlie court apparently held to the contrary, 
stating - “carrying placards stating that Wilson & Co. was 
unfair to organized labor may have been misreprcsentative. 
Ft was not fraudulent’’ But in Davis v. McGuigan,” and 
Peak V. McElroy*' “unfair” banners were restrained as 
false, in spite of the Pennsylvania anti-injunction act 

In Pauly Jail Building Company v. International Asso- 
ciation,** the defendants made repre.sentations that the 
strike which was called in that case resulted from the com- 
pany’s refusal to enter info a collective hargaiiiiiig agree- 
ment with the union There wa.s a question, however, 
whether the union represented a majority of the company’s 
employees, and it apiieared, indeed, that it represented only 
a minority of the employees after a certain date. Having 
regard, therefore, for the provisions contained in the Na- 
tional Labor Relations Act in connection with the employ- 
er’s duty to bargain only with the proper bargaining agency 
of his employees, the court .said: “An implication so clear 
as to amount to a definite representation was given that the 
contract demanded by defendants was one which plaintiffs 

16. nramlvien- Hairy t. Tj>arv 1”’S 18 .I."? Pa D A C .'■•>0 (lOIS) 

-MUc 701, 2S5 NYS 841 (lO.Kli 18. ‘20 F Supp 15 (DC ED JIo 

16. 105 F(2<1) IMS (CTA .1. 193tl). 1038). 

17. 3(1 Pa D A C 054 (18311). 
t1 TallarJ— as 
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should properly sign or failing to do so be xtafair to or- 
ganized labor. That was not true. The agreement could 
not properly have been made with defendants amd it con- 
stitutes fraud to directly or by implication represent to 
others that plaintiffs were unfair to defendants or organ- 
ized labor on account of its refusal to make a collective 
agreement with them.” The defendant’s contention that 
the issue of the defendant’s possession of a majority of bar- 
gaining authorizations was one for the National Labor Re- 
lations Board exclusively to resolve was met by the court 
with the statement “It is admitted that no election under the 
auspices of the Labor Board has ever been held and no cer- 
tification by that Board has been made. Until that occurs 
defendants must show in some other manner their right to 
insist upon recognition as the sole bargaining agent of 
plaintiffs’ employees and failing to do so, recede from their 
position as the representative of the majority.” 

1. Constitutional Basis and Public Policy Undeultino 

THE Act 

Section 204. Provisions of the Act. 

Section 1 of the act provides as follows: “No court of the 
United States, as defined in this chapter, shall have juris- 
diction to issue any restraining order or temporary or per- 
manent injunction in a case involving or growing out of a 
labor dispute, except in a strict conformity with the pro- 
visions of this chapter; nor shall an}' such restraining or- 
der or temporary or permanent injunction ho issued con- 
trary to the public policy declared in this chapter.” Section 
2 sets forth the public policy underlying the act, as follows : 
“In the interpretation of this chapter and in determining 
the jurisdiction and authority of the courts of the United 
States, as such jurisdiction and authority are defined and 
limited in this chapter, the public policy of the United 
States is hereby declared as follows : 

Whereas under prevailing economic conditions, devel- 
xqped with the aid of governmental authority for owners of 
property to organize in the corporate and other forms of 
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ovnersliip association, the individual unorganized worker 
is comtncaaly helpless to exercise actual liberty of contract 
and to protect his freedom of labor, and thereby to obtain 
acceptable terms and conditions of employment, wherefore, 
though he should be free to decline to associate with his 
fellows, it is necessary that he have full freedom of as- 
sociation, self-organization, and designation of representa- 
tives of his own choosing, to negotiarte the terms and con- 
ditions of his employment, and that he shall be free from 
the interference, restraint or coercion of employers of la- 
bor, or their agents, in the designation of such representa- 
tives or in self-organization or m other concerted activities 
for the purpose of collective bargaining or other mutual aid 
or protection; therefore, the following definitions of, and 
limitations upon, the jurisdiction and authority of the 
courts of the United States are hereby enacted.” 

In Pennsj'lvania, and in connection with a provision of 
the state anti-injunction act similar to Section 2 of the Nor- 
ris Act, it has been hold that the execution of a closed shop 
contract between an employer and a union which represent- 
ed but one of the employer’s 79 employees constituted a vio- 
lation of the public policy therein declared.** 

Section 205. Application of the Act. 

The Norris Act finds its constitutional source in the pow- 
er possessed by Congress to regulate and define the juris- 
diction of the federal courts. Unlike the Sherman Act 
which preceded it, and the National Labor Kelations Act 
which followed it, the Norris Act is not an exercise of 
Congressional power over interstate commerce. The 
Norris Act is of profound imi>ortance to a study of the 
role of the judiciary in the control of American labor 
disputes history, since the federal courts under our 
judicial system have jurisdiction over controversies 
which take place wholly within the boundaries of any of 
the forty-eight states. The evolution and present status 
of federal labor relations law will be considered more 

«0. ToWa T. Shapiro, 38 Pa U & C 291 (1938). See also infra, section 

461. 


S95 



§ 205 Labor Disputes and Collective Baboainino 


fully hereafter, in concluding federal statutory enactments 
governing labor activity.” It will suffice here to indi- 
cate the nature of the jurisdiction possessed by the federal 
courts, for the purpose of indicating the wide effect of the 
Norris Act. The Supreme Court of the United States is 
excluded from the operation of the Act, since deriving its 
powers not from Congress but ratlier from the federal con- 
stitution itself. The narrow sphere of original as di.stin- 
guished from appellate jurisdiction possessed by (he Su- 
preme Court may be said to obviate any possibility of resort 
to that court for the purpose of evading any of the provi- 
sions of the act. The constitntionalily of (he Norris Act 
was the subject of great discussion after its enactment In 
support of its constitutionality it was asserted that Con- 
gress possesses unqualified power over the .iiirisdiction of 
lower federal courts. Arguments against constitutionality, 
however, were by no means inipersuasive It was contend- 
ed fir'-t, that while Congres might limit equity junsdiction 
over federal courts, it could not so (pialify that .pinsdiction 
as to destroy it. without abolishing the courts them«elves. 
Courts, it was .said, cannot be constituted as mere shells, 
without content usually associated with (lie very idea of 
courts. Secondly, the Act was alleged to have ohanged the 
substantive law within the state, by limiting a most effective 
procedural weapon possessed by federal courts Substan- 
tive rights, the United States Supremo Court has held, must 
be surrounded by their most effi'ctive procedural remi'dies ” 
That this was really the purpO'C of the Act was said to he 
borne out by the declaration of policy which intrndiu'cd it. 
The significance which Mr. .Justice Frankfurter, in a state- 
ment made before he took his place on the High Conit. as- 
cribed to the “reconstruction in the inernhership of the 
court” will be seen to have been not without some force for 
in Lanf v. Shinner," the United States Supreme Court dis- 

91 . fl#e inf™, sMitionii 414-423. Ed S72 (193S) Sec al«o l.«vpring A 

29. Tniax ▼ Corripan, ZHT I'.S 312 narripiios \ 71 F(2rl) 2fil 

42 .S Ct 124, 6fl L Ed 254, 27 ALR (CCA 2. 1934). rprt den 293 U.S 595, 
376 (1821) 63 S ft no, 70 L Ed 088 (19.34); 

93 . 303 US 323, 58 S Ct 978. 82 L United lUectnc Coal Co v. Riee. 80 
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posed of the voluminous arguments pro and con by holding 
the Norris Act constitutional with the simple statement 
“There can be no question of the power of Congress thus to 
define and limit the jurisdiction of the inferior courts of 
the United States.”” The remedial nature of the Norris 
Act is illustrated by the case of Levering & Garrigues Co. v. 
Morrin,” whore the Act was held applicable to cases com- 
menced prior to its enactment 


2 Outlawing the Yflt.ow-Doo Contract 


Section 206. Provisions of the Act. 

Section .1 of the Noiris Act declares yellow-dog contracts 
to be in conflict with the public policy of the United State=, 
and provides that such contiact shall not be enforceable in 
any court of the United Stales whether at law or in equitv 
The laniruaire of tiie '•ecfion is as follows. “Any undertak- 
inir or promise, such as is described in this section, or anv 
other undcrtakincr or promise in conflict with the public 
policy declared in section 102 of thiv chapter, is hereby dc- 
clareil to be contiars to the ])iibhc ]»ohcy of the United 
States, sliall not be cnfoiceable in any court of the United 
States and sliall not afford any basis for the grantiii" of 
legal or of|iutablc relief by any sucli couit, including spe- 
cifically the following- 

Every undertaking or pioinise hereafter made, whether 
written or oral, c-^press or iiiijdied, constituting or con- 
tained in any contract or agreement of hiring or emplov- 
ment between any individual, firm, company, association, 
or coriioration. and any employee or prospective employee 
of the same, whereby 


F(2dl 1, errt dm 2‘IT US TH, 66 

K rt r.oo, SI) I. Kii 1000 iinuu 
24 Tlic I unit'll! Kill that tlio laiiiit 
inK (if iiiiuiK'tiM' relief m uii iiiliri 
ent attrihiite of an etjuilA rtiiirl eti 
a« to preeliidc utatntorj’ interlerenee 
with that attribute of a kind which 
falls short of abolishiiig the court 
(.umpletcly was brushed aside with 
out extended comment as untenable 


III Le^enni: A Garnpue* Co i Mor- 
rin 71 K(2<l) 2S4 (CCV -> 10.14), 
(S'rl den 20 i US .'-lO,-) 5.1 S ft 110, 
79 1. KJ 6.SS (in.'541 Sec aUo Cm 
deiclla 'IheatieCu liic \ ^icn Writ 
er-i' I.iical I nion, S F Supp 200 
(lie EH .Mich SD 10,11) 

25 71 Ft2dl 284 (tC.A 2, 1934) 
cert den 293 US 505, 55 S Ct 110, 
79 L Ed S88 |I934) 
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(a) Either party to such contract or agreement under- 
takes or promises not to join, become, or remain a mem- 
ber of any labor organization or of any employer organi- 
zation; or 

(b) Either party to such contract or agreement, under- 
takes or promises that he •will withdraw from an employ- 
ment relation in the event that he joins, becomes, or re- 
mains a member of any labor organization or of any em- 
ployer organization.” 

Section 207. Background and Effect. 

Although the Act does not forbid the making of a yellow- 
dog contract, nor, indeed, declare it to be illegal, enforce- 
ment thereof i.s prohibited, either at law or in equity. Any 
reason for execution of the yellow-dog contract is thereby 
eliminated. Under the Norris Act the yellow-dog contract 
bear.s the distinction of being a perfectly valid but remedi- 
less agreement. The background of the instant section 
should be considered in the light of the failure of the Clay- 
ton Act to mitigate the seventy of holdings such as that 
handed down by the United States Supreme Court in the 
Hitchraan case ** In that case the court in effect restrained 
the introduction of nnioni.sm into field.s covered by the 
yellow-dog contract. In an outstanding federal case sub- 
sequent to the Hitchman ca.se. International Organization 
U. M. W. A. V. Red Jacket Consolidated Coal & Coke Co.,*^ 
where the issue was basically similar to that involved in 
the Hitcliman case, counsel for the union contended anew 
that the Clayton Act necessitated a contrary rc.sult. To 
that contention, the court, per Parker, J., replied; “The 
inhibition of Section 20 of the Clayton Act against enjoin- 
ing peaceful persuasion doe.s not apply, as this is not a case 
growing ont of a dispute concerning terms or conditions 
of employment between an employer and employees, be- 
t'ween employers and employees, or betw'een persons em- 
ployed and persons seeking employment; but is a case 

M. S45 us 220. 38 8 Ct (Ml, 62 191BB, 461 (1017). 

h Ed 260, LRA1918C, 497, Ann Cu t7. 18 F(2d) 839 (CCA 4, 1927). 
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growing out of a dispute between employers and persons 
who axe neither ex-employees nor seeking employment. 
In such cases Section 20 of the Clayton Act has no applica- 
tion.” The drastic injunction issued in that case forbade 
lawful speech in behalf of trade unionism in disregard of 
plain language of the Supreme Court in American Steel 
Foundries v. Tri-City Central Trades Council,** that the 
Hitchman case proceeded upon the theory that the union 
used deceitful moans to accomplish its object. The intense 
hostility with which organized labor in America viewed 
the Bed Jacket case is illustrated by the fact that when, in 
1930, Judge Parker was nominated by President Hoover 
to a place on the United States Supreme Court Bench, the 
Senate by a vote of 41 to 39 refused their advice and con- 
sent thereto.** Public clamor, which had been partly re- 
sponsible for Judge Parker’s defeat, continued its effect to 
culminate in the instant provision of the Norris Act. 

The section here discussed must also be understood in 
the light of our federal constitutional law, reference to 
ivhich has already been made Our federal government, 
being one of delegated functions, concededly has no power 
to enact substantive la%vs unless ancillary to a power dele- 
gated by the constitution. While it is true that the short- 
lived NIRA outlawed the yellow-dog contract by direct pro- 
hibition, the NIRA extended only to interstate commerce. 
The Norris Act, on the other hand, goes much further, as 
we have seen In effect, it deals with those intra state 
transactions which are susceptible to the jurisdiction of 
federal courts. Hence the Act speaks not in terms of sub- 
stantive law but rather in the language of remedies avail- 
able in federal courts. 

3. What Constitutes a “LtBon Dispvte” vnuer the Act 

Section 208. Importance of Determining whether a “La- 
bor Dispute” Exists. 

The words “labor disjmte” are terms of art, employed 

88. 2S7 us 184, 211, 42 8 Ct 72, 88. 72 Cong Rec 8487 (1930) 

08 L Ed 180, 27 ALR 300 (1921). 
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in connection with the Norris Act and prototype state leg- 
islation for the purpose of indicating the kind of dispute 
to which the acts extend. It is only ;n connection with a 
“labor dispute” that the enumerated acts set forth in sec- 
tion 4 of the Act are insulated from restraining orders or 
temporary and permanent injiin dions. Again, it is only 
in cases involving a “labor dispute” that section G, abolish- 
ing vicarious liability, applies Finally, it is only where 
the case involves a “labor dispute” that the complainant 
must comply with the procedural requirements set forth in 
sections 7 and 8 of the Act. The term “labor dispute” is 
defined in section 13 of the Act to include “any controversy 
concerning terms or conditions of emiiloMiient, or concern- 
ing the association or representation of persons in nego- 
tiating, fixing, raaintainiiur, changing or seeking to arrange 
terms or conditions of employment, regardless of whether 
or not the disputants stand in approximali* relation of em- 
ployer and emphn ee ” 


Section 209. Activities Which Have Been Held to Con- 
stitute "Labor Disputes.” 

The following labor actnities have been held to consti- 
tute eoiiduct giving rise to a “labor disputi*-” Picketing 
by negroe.s in protest against an employer who, though 
.securing substantially all of his patronage from negroes, 
refuses to employ iiegio help:*® picketing in the absence 
of a strike;*' picketing of a theatre, wliere the owners there- 
of were operating the theatre without any emphnees, hav- 
ing theretofoie discharged their sole employee because of 
the union’.s demand that he be paid the union scale of 


30 V ew Vfuro .Alliiiiw* \ Sani- 
tary Orrirfry ( n lO'l is , ,2 'iS S 
Ct TOT S2 L Ed iei2 iI'HS, 

31 . haul V s-t,,,„„.r jut ( s ••>•{ 
58 S Ct 578, 82 L Ed 872 (1938); 
Miller Parlor Furniture Co . Inc f. 
Furniture Worker* Induatrial I'nion. 
8 F Supp 209 (OCD .V.F 19.3 1) , I>>ver 
lag A Gamguet Co r -Morrin, 7J F 
(2d) 284 (CCA 2, 1034), cert den 
293 CS 59.’;, 55 8 Ct 110, 79 L Ed 
600 


688 (1931), Cnrjc)) A Son \ Petro- 
leum WorliiTt. I iiiiin, 19 F Supp 749 
(IH’l) Mo Third OiMsion, 19.361, 8 
S Kri-»Bc V Anixler [DC Mo 1937) 
For the relationabip between the 
Korri* Act, and the National I>abor 
Relation* Art. in»ofar as injunctWa 
relief a;iBin*t picketing In raaea in- 
volrino eompetlnf; iiniona I* COD- 
cerued, see Infra, aeetion 211 
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wages;" false bannering by pickets;" secondary strike;" 
strike or picketing for a closed shop;" the secondary boy- 
cott;" mass picketing, if peaceful and unaccompanied by 
acts of violence;" secondary picketing;" strike or picket- 
ing in breach of an agreement;" a suit by the C. I. 0. to 
restrain employers and members of an A. F. L. union from 
carrj'ing out the terms of a closed shop contract;*® a suit 
to restrain the defendant from coercing his employees in 
the exercise of their right to elect their own bargaining 
representatives for collective bargaining under the Code 
of Fair Competition created by the National Industrial 
Recovery Act;*' a similar suit hv members of an order of 


32 Rohdp ' 27 F Siipp 

141 (lie Wn Mo W 0 

33 Ijiuf \ siiiniicr. 'Kll I S 323 
r.S S Ct 57S, S2 n Ed h72 il'i3Sl 
But Milton A Co i lliri 103 F 
(2d) P4h i('( A 3, Idl’li vvhiTi lh» 
court drew a d/f<( ruction hetwcon mi‘ 
representative and frniidiilent li.m 
liering, liolding inipliedls tliut while 
the (ortiier was legal the hitter «n- 
illegal "Carrjiiig pincarils stating 
that Wilson A C'o was iiiitair to or 
gaiiired lahor mat haie heeii niisrep 
resentative It was not frinidiilent ” 

34. Levering A (. ( o v Morriii 

71 F(2di 284 (CCA 2, 1034), cert 
den 203 IS ,Vi,') .'i v tt llil 

L Kd BS*( 1 1031) ithreit), l)i,inionil 
Full Fashioned llosierv (o i I e ol 
er. 20 F s,,,,,, 4fl7 ([)(' KI) I’a 10.17) 
C/f Waterfront F'liiploM r- ot I’oit 
land Ine v CIO — 1' Siipp — i IK'D 
Or )038l (jurisdictional disjuite) 

35 M iNon & Co v Birl, 27 F 

Siipp u).-, (IX’ f;D Pa 10301. a(TM 

lO.-) F(2d) 048 (CC.A 3, 1039) I'l.k 
etmg to umoiiire is a “lahor dispute" 
under the Act Consolulatial Termi- 
nal Co V Ilrivprs Loral 1 nion, — F 
Supp — (DCl) Col 1040) 

36 Wilson A Co. \ Birl, 27 F 

Supp 015 (DC ED Ph 10.30), «rd 

105 F(2d) 048 (C'CA 3, 10.10) 

87. Wilaon A Co y. Birl, 27 F 


Sur>p ni.> (DC ED Pa 1939), a^d 

lO.'i F/’d) 048 (CCA 3, 1939) 

38 Wilson A Co v Birl, 27 F 

Su).p 01,> .IK FT) Pa 10,3(1) afT’d 

111.) F(2d. 048 iC( A 3, 1930) See 

also Consolidated Terminal Co v 
Driiers f’nion, — F .Supp — 

(Del) Col 10 10) 

39 W ilhon A Co \ Birl. 27 F Supp 
or. (DC FD Pa 1030) aff'd lO.i F 
i2<l) 048 (CCA 3 1030) 

40 I orno V Xjelson Construction 
Coin|mn\, *10 F Supp 77 {DC ED I-a 

41 I lilted States v Weirton Steel 
Ca 7 F ^iipp '255 fWD Del 

The nmtion for a temporary injunc 
tion wax domed befaiiso of conllictinp 
ulTidnMt.x and the doubtful coiistitu 
of the National Industrial 
Keoiuorr Act See also St}\nle% v 
IV4ilM>d\ r«>al Co 5 F Supp (»12 
(1)( SI) 111 XD Vm) XKhich an 
ndioti \>\ a labor union to restrain 
the defendant from Molatiiiir the pro- 
\iHiuns of the Code of Fair Competi- 
tion for the Coal liidustrr under the 
National Industrial Reco^c^T 4ct and 
from displaying the Hltie Eajjle as an 
emblem of compliance therewith The 
application waa denied for failure to 
meet the requirements of the Xorns 
Act in cases in\oKing 'labor dis- 
putes ” 
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Railway Conductors for a preliminary injmuetion to re- 
strain interference with their selection of representatives 
for the purpose of collective bargaining under the Railway 
Labor Act." 

The United States Supreme Court has held in Virginian 
Rwy. Company v. System Federation," however, that the 
Norris Act must be taken as having been superseded by 
section 2, Ninth of the Railway Labor Act of 1926 as amend- 
ed in 1934, and hence inapplicable to a controversy there- 
under. The Virginian Railway case was a suit by a labor 
union to compel an interstate rail carrier to recognize and 
treat with the union as a bargaining representative duly 
accredited by the National Mediation Board and to enjoin 
further interference by the carrier with its emjiloyecs’ 
right under the Act freely to choose bargaining represent- 
atives pursuant to authority vested in the board by Sec- 
tion 2, Ninth of the 1934 amendment to the Railway Labor 
Act. The amended section made it the duty of the Media- 
tion Board, upon a dispute arising among a carrier’s em- 
ployees “as to who are the representatives of such em- 
ployees,” to investigate the dispute and to certify the name 
of the organization authorized to repre.sent the employees. 
The amended section further provides that “upon receipt 
of such certification the carrier shall treat with the repre- 
sentative so certified as the representative of the craft or 
class for the purposes of this Act.” The complainant was 
duly certified, but the carrier refused to bargain, and as- 
sailed the decree entered by the court below for its failure 
to conform to section 9 of the Norris Act which, as we have 
seen, qualifies the issuance by federal courts of injunctions 
in any case involving a labor dispute by requiring findings 
of fact to be made as sjt forth by the Act. To this the court 
replied: “It suffices to say that the Norris-La Guardia Act 
can afifect the present decree only so far as its provisions 

tt. Myen LouioUna Ry. Co 7 Co. 19 F Rupp 131 (DC ND Ga At 
F Sitpp 02 (DC IVD Iai SlircTrport lanta DIvUinn 1936). 

Diriaioa 1933). The motion for a 43. 300 US SIS, S7 S Ct S92 81 
temporary iojasctlon araa granted L Ed 769 (1937). 

See aleo Cole v. Atlanta Terminal 

eos 
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are found not to conflict with those of Section 2 , Ninth, of 
the Bailway Labor Act, authorizing the relief which has 
been granted. Such provisions cannot be rendered nuga- 
tory by the earlier and more general provisions of the 
Norria-La Guardia Act.” 


Section 210. Activities Which Have Been Held Not to 
Constitute ‘‘Labor Disputes.” 

The following have been held to be activities not giving 
rise to a “labor dispute” and hence without the purview 
of the insulation against injunction afforded by the Norris 
Act: 

1. Picketing, where part of a plan and conspiracy to re- 
strain and interfere with interstate commerce, in viola- 
tion of the Sherman Act.** But it has been held that the 
mere fact that the activities of a labor union in connection 
with a labor controversy cause a reduction in the shipment 
of the plaintiff’s products in interstate commerce does not 
entitle the plaintiff to relief under the Sherman Act, unless 
it appears aKso that the activities are unlawful and that 
they were intended to rc.strain interstate commerce.** It 
has also been held by one court, which assumed the inap- 
plicability of the Norris Act to cases involving unlawful 
acts directed against interstate commerce, that a business 
which, when active, has shipped goods in interstate com- 
merce, cannot invoke the Sherman Act so as thereby to 


44 . Ma\o ▼ tVan, 82 K(2<1) 5>1 
(CCA 5, 19.18) alTR 9 F Supp 4:>9 
(DC \VD Ia Ijkke Charlra DiTision 
1036) and roersuiji H F Supp 73 
(DC \VD La Ijike Charlea D)»iMon 
1934) ; Fehr Baking Co. ▼ Bakwa 
Union, 20 P Snpp 801 (DC W'D La 
I.ake Charica Division 1037) . Water- 
front Employers of rortland, Inc v 
C.I,0. — F Supp — (IX'D Or 1938) 
(jurisdictional dispute) 

48 . Wilson a Co. ▼. Biri, 27 F Supp 
916 (DC ED Pa 1939), aTd 105 F 
(8d) 948 (CCA 3, 1939), Levering A 
Garrlguea Co. v. Morrln, 289 US 103, 
63 8 Ct 649, 77 L Ed 1082 (1933); 


c/f Cinderella Theatre Co Inc v 
Sign Writers Local Union, 6 F Supp 
164 (DC ED Mich SD 1934) -.here 
the court said "I express no opin- 
ion as to whether an injunction in 
a labor dispute against a combina- 
tion or conspiracy in restraint of in- 
terstate commerce conies mthin sec- 
tion 5 of the Act prolubilms an 
injunction upon the ground that any 
of the persons participating or in- 
terested in a labor dispute constitute 
or are engaged in an iinlanfiil com- 
bination or conspiracy because of the 
doing in concert of the acts enu- 
merated in section 4 ” 
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exclude the Norris Act, where at the time injunctive relief 
is requested, the bnsiiit'ss has ceased activity and is in the 
process of liquidation In Pauly Jail Building Company 
V. International Association," it was lield that an illegal 
conspiracy to restrain interstate cnninierce constitutes a 
“labor dispute” under the Norris Act, but that such a con- 
spiracy is an unlawful act witliin the meaning of Section 
7(a) of the Act, so that injunctive relief may be obtained 
if the other conditions set forth in Sections 7 and 8 are sat- 
isfied. 

2. Picketing and otherwise interfering with the disman- 
tling of a plant, whore the employer has sold the plant ma- 
chinery. laid off his workers, and disrontinnod operations** 
But in OIK' case it was iidd that in such a case a “labor dis 
pute” existed, and that, moreover, the former employer 
was not entitled to an injunction because, not being en- 
gaged in an active business, his legal icmcdv in the form 
of damages was .so adequate as to preclude the petitioning 
of a court of chancery *’ 

3 Secondary picketing, by a union which had refused to 
furnish men to the plaintiff employer, although reipiested 
to do so, had repudiated a contract thereafter entered in- 
to, and had indicated that its sole purpose in picketing was 
to prevent the employer from entering the field in compe- 
tition with other employers** 

4 Secondary boycotting*’ 

5. Labor activity of any kind, in connection with a busi- 
ness which is in the jirocess of reorganization under sec- 
tion 77B of the Bankruptcy Act,** nnle.s.s tlie juri.sdiction of 


46. ruwald V T.oR<If’r, CC F Fupp 
876 (DC FD 1>« lO.ITI 

47. 29 P Sijpp I.’i (DC KD Mo 
19.30) 

48 Diamond Fnl) F.'ij>)iirin>'<) Hr>- 
*fcry Co, V. leader, 20 F .Siipp 467 
(DC FD fa 1937), app di» 09 F 
(2d) 1001 (CCA 3, 1937) 

48. Onwald T I.a'aticr. 20 F Snpp 
876 1 DC ED Pa 1037) 

90. Soarenger Serne* Corp. r. 
604 


Courtney, 8o F(2<1) 82.') (CCA 7, 
1936) 

91. Fp)ir Itnl,in); Co v HalJora 
I'liion, 20 K .Siipp 691 (DC \VD Iji 
I jalvp Cliarlpa DniPion 1037 ). l-ake 
\ allpy Farm Prodiida, Inr , ^ Milk 
Wapon Drn-pra' 1 ’ 108 F( 2 d) 436 

(CCA 7, 19.39) 

5S In re CIcrrIand 4 Sandtiaky 
ItrpwiiiK Co 11 K Supp 198 (IX" ND 
Ohio KD 19.35), rriticUcd in 49 Harv 
L Rev 341 (1936) 
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the Bankruptcy court is invoked for the purpose of escap- 
ing labor controversy.®’ 

6. Picketing the stores which sell milk purchased from a 
dairy company with whom the picketing union is engaged 
in a controver.sy, where (1) a re.straint upon interstate 
commerce is thereby (‘fTeet<“d. in violation of the Slic'rman 
Act; (2) the purpose of tlie piek<-ting is to compel the dairy 
company to distribute milk through members of the picket- 
ing union instead of through independent contractors, (3) 
such iiidejiendent contractors were not eligible for mem- 
bership in the union unless they gave up their business as 
independent contractors 

Section 211. Cases Involving Competing Unions. 

The question as to whether a strike, picketing or boycott- 
ing gives rise to a “labor dispute’’ under the act so a.s to be 
in‘«ulated from in.iunction except m accordance therewith, 
when employed by a union representing a minority of the 
eruplo\ er’- emplo\ces, has jiresented a perplexing situa- 
tion iiuohiiig coii'-truction not only of the Norris Act. but 
of the National Lalior Relation-' Act a^ well Section 9 
(a)®® of the National Labor Relations Act provides that 
“Repre.eentatn es designated or selected toi the purposes 
of collective barg.iining by the majority of the employees 
in a unit npiiropriate for ‘■nch pi]rpo<;e^. shall be the ex- 
clusive representative>- of all the employee- in such unit 
for the pur])o.ses of i-ollecfive bargaining in respect to lates 
of jiay, wages, hours of employment, or other conditions 
of employment . . .” wliile -ection 8(3)®* of the Act de- 
clares it to be an unfair labor practice for an emplover. 
“By discrimination in regard to hire or tenure of employ- 
ment or any terra or condition of employment to encourage 
or discourage raember-hip in anv labor organization . .,” 
and section 8(5)*^ of the Act dt'clares it to be an unfair la- 
ss In ro Cli'iclaiul A Santiu'k^ 10- -UlO (CCA 7, 10.19) 

Brewing Co 11 F ,Su|.p Ills iIX’ .XU 5* A sec ISO (a). 

Ohio F.D 1H.S.S) (dicul 58 

M. Ijikp Valley Farm Prodiiets, 87. 29 CSCA sec 158 (S). 

Ine V Milk VVagfon Drivers’ I'nion, 
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bor practice for an employer “to refuse to lljergaia ooUee- 
tively with the representatives of his employees. . ' . 
Section 13 of the Act provides that “Nothing is. ^is act 
(chapter) shall be construed so as to interfere witii or im- 
pede or diminish in any way the right to strike.” Finally, 
Section 2(9) of the Act defines a “labor dispute” to iaolade 
“any controversy concerning terms, tenure or conditions 
of employment, or concerning the association or represen- 
tation of persons in negotiating, fixing, maintaining, chang- 
ing or seeking to arrange terms or conditions of employ- 
ment, regardless of whether the disputants stand in the 
proximate relation of employer and employee,” so that the 
definition of the words “labor dispute” in the Act is iden- 
tical with that contained in the Norris Act, except that the 
National Labor Relations Act adds the word “tenure” to 
the matters as to which a controversy constitutes a “labor 
dispute.” 

Employers subjected to strikes, picketing or boycotting 
by unions representing less than a majority of employees 
have sought relief by way of injunction upon the theory 
that the given labor activity does not constitute a “labor 
dispute” for two main reasons. The first reason advanced 
is that the dispute is not between an employer and his em- 
ployees, but simply one between two groups of employees. 
Such a dispute, it is said, is one which the National Labor 
Relations Act was passed to resolve. The definition of the 
words “labor dispute,” it is pointed out, is substantially the 
same under both the Norris Act and the National I.iabor Re- 
lations Act. To the extent, therefore, that the latter act has 
conferred upon a governmental agency jurisdiction to deter- 
mine the proper group to act as employees’ representatives 
for the purpose of collective bargaining, the prior enacted 
Norris Act has been qualified by the subsequently passed 
National Labor Relations Act. A bolding by the United 
States Supreme Court ** to the effect that the provisions of 
the 1932 Norris Act must be taken to have been superseded 

Si. VirgtiilM Kwjr. Co. r. SjroUm Pwlmtlon, SOO US 615, 67 S Ct 6K, 
81 L E4 78S (1837). 
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by the Bail'^ray' Labor Act as amended in 1934 to the extent 
necessary to carry out the provisions of the latter act is cit- 
ed in support of the contention. The second reason advanced 
is that the act makes it unlawful as constituting an unfair 
labor practice for an employer to bargain with any but 
the ireprescntative of a majority of his employees in a giv- 
en bargaining unit. Hence, it is asserted, a strike, picket- 
ing or boycott Which has as its aim the coercing of the em- 
ployers into bargaining with representatives not author- 
ized to bargain by a proper majority of employees is un- 
lawful because seeking to coerce the doing of an illegal act. 

Labor unions, on the other hand, have argued to the con- 
trary. Their contentions may also be generalized as being 
two-fold. First, it is asserted that the similarity in defini- 
tion of the words “labor dispute,” as contained in the Nor- 
ris and National Labor Relations Act, indicates that every- 
thing cognizable under the latter act is likewise a “labor 
dispute” under the former act. Second, it is argued that 
the National Labor Relations Act, by expressly reserving 
to labor in section 13 (supra) thereof the right to strike 
has, thereby, indicated care to preserve labor’s economic 
weapons. It is added that neither the Norris Act nor the 
National Labor Kelations Act was passed to restrict la- 
bor activity, but on the contrary, both statutes were enacted 
to enlarge labor’s rights. To restrict labor activity under 
either act therefore, or under a construction of both, is to 
disregard the purposes of the acts. 

The courts have generally agreed with labor’s viewpoints 
and have refused to issue injunctions under the Norris Act 
against labor activity undertaken by minority unions ex- 
cept in accordance with the provisions thereof in cases in- 
volving “labor disputes.” " The first line of decisions hav- 

68. It i* to he not«I, however, that infr«. eertioiie 420-t22 Thu‘< m 
while injiinetione moy not he j^aiie*! I’mterl Stete* ' Internotional Ilroth- 
in lueh cnees under the Xorris .Aet. erhood of Teamsters, .12 F Siipp 594 
labor activities carried on under «mli (DCU Col 1940), it was held that 
circunistancea may be suhjeeted to labor activit.v carried on by one 
criminal proaeoution under the Sher union in reatraint of an employer's 
man Act If restraint of interstate business is criminally punishable un 
commerce is thereby effected See der the Sherman Act, where the em- 
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ing relation to this subject involves cases wherein an em- 
ployer, under contract with the bargaining representative 
of a majority of his employees, sues to restrain labor ac- 
tivity by a minority union. In Lund v. Woodenware Work- 
ers’ Union,** where the plaintiff who had entered into a 
collective bargaining agreement with what appeared to be 
a representative of a majority of his employees sought to 
enjoin a strike called by a union representing a minority 
of his employees, the eomplaiut was dismis-ed, the court 
saying that Congress "did not intend to limit in any way 
the actions of the minority in protesting against the agree- 
ments of the majority and generally in taking legal meas- 
ures by strike to achieve redress of alleged grievances ” *‘ 

ployer had theretofore entered into unlaufni nni eourae of conduct by 
a contract with a labor union which the ininorLti oiii|ilo\ec» which tends 
represented a majority of the ein to interfere with i)ie uarormrnt " 
plojees and was lienee entitled to the But the court held that tins was not 
status of appropriate and exilu-oe a basis for federal jiirisdit tioii under 
barcrainirif' attent under the National the .Vet ‘ V reuiliiit; of the Warner 
Laboi Kelatiuna Ait -Vtl iin|H>lB the new that it waa 

60 10 F Supp 007 tlXTD Mimi pass, d priniariK to eliuuiiate unfair 
Thu'd Diriaion isn') Accord Oraie labor prartiees on the part of cm- 
Co tr. Williams. 20 F t'upp 263 (PC ployera, to {.Miarantee to the em- 
W'D Mo WD IflIT), afTd Oil K'2di ployees the rijtht of orjtaniration, 
<78 (CCA 8, 19.18), Fur Workers I n and to see'ure the ri(;bt to bargain 

ion, I>ocat N'o 72 v Fur Workers fii colleetnely ihroiiiih representatives 

ion, 10.1 Ft2d) 1 tC.\ PC 1930) alT'd of their own ehotfsinir There is no 
308 I*S 522 60 S Ct 202, 8< L Kal «3 express proiision in the art which 
(1039), Donnelly flarment Co v f seeks to affect, limit or curb unfair 
Ij. G W C 23 F Supp 90S iDC practices on the part of labor to* 
WD Mo WD 1938) res'd on another wards the employer ('ni|iiestionably 
eround 99 F(2di 309 (CCA 8, 1938). the mnlrart that plaintiff contends 
cert, den 30,'> I'S 602, 19 S Ct 364. he has entered into with the repre* 
8.1 L Ed 4.10 rin.19). International senlatues of the majority of liis ein 
Brotherhood v Internalinnal I'nion, pleiyes-s may be entirely valid but the 
106 F(2d) 871 (CCA 9. 1919' mere fart that the employer has 

61 . In this ease the plaintiff sought made a valid enntrart with liis em 

to invoke the jurisdietion of the fed ployers dues not, of itself itive rise 
eral ooort not upon the theory of to any justiciable eontroversy in fed 
diversity of eitixcnship but "on the eral courts under the Act” Accord - 
theory that, when the majority of Blankenship v Kurfman, 06 F(2d) 
the employees have elected their rep- 4Sn (CCA 7. 19,18) C/f Grace Co v. 
resantatives for collective liargaining, Williams, 20 F Hupp 263 (DC wn Mo 
and a harffain is to made by them WD 1937) alTd 90 F(2d) 478 (CCA 8, 
with the employer, the Wagner- 19.18) 

Connery Labor Relations Act makes While, however, picketing under 
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In a second class of cases, neither of the competing la- 
bor unions has sought the aid of the Board to resolve the 
issue of majority representation, one or both of them pre- 
ferring by strike, picket or boycott to compel collective bar- 
gaining or to achieve a given purpose. In Sharp & Dohme 
V. Storage & Warehouse Employees Union,*® a neutral em- 
ployer was denied an injunction against a .strike called by 
a union wliich appeared to represent much loss than a ma- 
jority of his employees, the court saying that the union’s 
right to petition the National Labor Relation.s Board for 
certification was merely an alternative to the right to strike 
to compel the signing of a collective bargaining agreement. 

A third line of cases arc those where, though no contract 
lias as yet been entered into, the question of representation 
is pending befori' the National Labor Relations Board for 
disposition In Black Diamond .Steam-liip Corporation v. 
National Labor Relations Board,*® eniyiloyees who struck 
while the Board was conducting an election were held not 
to ha\e given up therebv an\ of their nirlits under the Na- 
tional Labor Relations Act And in Tupples Company v. 
Anieric.'in Federation of Labor.®* an injunction was denied 
to an employer to restrain a strike called by one of com- 
yicting unions m consequence of the einyiloyer’s refusal to 
lecognize if as the sole banraming agent of its employees, 
although it appeared that at the time the strike was called 

piioh cimiin*itiinrrs ip h»*Ul to con'^fi Fl2d) (CCA 8. ins'll, cert den 

tute a 'Malior dispute" under the *10"» { Gtt2, r>9 S Ct .104. 83 L Ed 430 

Xorru Act so to be uiieujouj.iJde (FM'M Cater Construction Conipanv, 

exn*j»t in uceordance witli tlie joom liic > Vi-schwitr, lit Fi2d) ^71 

ftionn of tlie it ha* alnn Iweii held (C< A 7, 10-10) See May's Furs Inc. 
that the plnintifT iieid not nUeije or x Haurr 282 NY 331, 26 NE(2d) 

pro\e efforts at settlement with the 27<» (]940i. roar;;iimont don 282 XY' 

picketirifT uiiKiii since, l>oinf: under 804 27 XE(2d) 210 (1040) 
enntraet with the proper harpainuiE 62 24 F Supp 701 (DC ED Pa 
a^one> of the employees, effoil* at 1938) 

settlement with the minoritv union 63 94 F(2d) 876 (CCA 2, 193*^). 
or union not haMnj? any employee* cert den 304 I’S 679, 58 S Ct 1044, 
at the plaintiff's plant or place of 82 T. Kd 1542 (1938) 
business would be moIuIious of sec 64 20 F Supp 894 (DC ED Mo 
tion 8(5) of the Xational Relations I'D 1937) Sec Cole v Atlanta Ter- 
Act. Donnelly Garment Co \ Int'l minal Co 15 F Supp 131 (1X3 XD Ga 
Ladies Garment Workers Union, 09 Atlanta Division, 1936) 

[1 T«nar]--^9 


609 



§ 212 Labob Disputbs and Cou^otivb 

the Board had assumed jurisdiction to dUetmine which 
agency the employer should recognize. But in Union Pre- 
mier Food Stores v. Retail Food Co. & M. Union,** it was 
held that where the question of representation is pending 
before the National Labor Relations Board, an injunction 
will be granted restraining picketing by one of the compet- 
ing unions. The court said: “In such a case as we have 
here, where the controlling and only question is which of 
two labor unions is the collective bargaining agent of the 
employees of the plaintiffs, and the employers take no part 
in such dispute, but, on the contrary, are willing to abide 
by the decision of the Board and contract with the union it 
designates, it is manifest that the Board and it alone, has 
jurisdiction to decide that question. . . .” 

A fourth line of cases involves pieketing by one of com- 
peting unions, after certification by the National Labor 
Relations Board of another union as the exclusive bargain- 
ing representatives of the employer’s employees. In Gh- 
erman V. United Garment Workers** picketing under such 
circum.stances was enjoined as not involving a “labor dis- 
pute” under the Norris Act. 

The fifth class of cases are those wherein an agreement 
is entered into between an employer and a union represent- 
ing a majority of his employees. Thereafter, the em- 
ployees covered by the agreement become dissatisfied ei- 
ther with the agreement or the union and change their affil- 
iation to another union. Picketing under such circumstan- 
ces by the new union is held illegal.*' 


Section 212. Legality of Purpose. 

It has been seen that the rights to strike, picket or boy- 
cott or otherwise to engage in labor activities, are qualified 


under existing jurisprudence 

M. F(Sd» 821 (CCA 3. 1838). 

M. tl F Sopp 20 Mo 

10.37 )> 

87. ii#. a M. Woodworking Co. ». 
A V«M«- Wwker* Vnioa, 
U r fttpp 11 (DCD Or 1038) (nctusl 
iMnnnno of the iaJUBcUoD wu witli- 


to the extent that, to be legal, 

held ponding nniondmout of the com- 
pUint): I'nlted l^lrctriowl Coal Oo». 
r Rice. 88 F(2d) 1 (OCA 1B3S), cert 
den. 297 US 7U. 80 8 a 690 , 80 L 
Ed 1000 < 1938) C/f Uuf T. Shinnrr, 
803 I S 323, 68 6 Ct 678, 82 U Ed 
872 (1938). 
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they must be fbr a lawful purpose." The factors which 
go into the aaaking of lawful purpose have heretofore been 
considered.** Has the Norris Act changed the criterion of 
lawfulness if the particular activity involves a “labor dis- 
pute” under the act! It would seem that the answer to this 
question must be in the affirmative, because cases connect- 
ed with violence or fraud are the only exceptions to the 
lim itations which the Norris Act places upon the injunctive 
powers of lower Federal courts. In Wilson & Co. v. Birl,'”’ 
the court construed the act in general, and section 4(a) of 
the act in particular as follows: “a strike, therefore, can- 
not be enjoined. Whether or not the strike in this case is 
illegal, because of its purpose, as argued by appellant is, 
therefore, beside the point. The test is no longer given 
the uncertain elasticity of ‘illegality.’ The statute, dealing 
strictly with procedure, nowhere attempts to define as law- 
ful the acta which it says may not be enjoined.” The words 
of the United States Supreme Court in the case of New 
Negro Alliance v. Sanitary Grocery Company’* where pick- 
eting by negroes in protest against the emploj-ment of 
whites by an employer who derived most of his business 
from negroes was held to constitute a “labor dispute,” are 
also in point. The court said: “the act does not concern 
itself with the background or the motives of the dispute.” 

Nevertheless, it is not at all clear that the lower federal 
com ts are uniformly of the same mind. Thus, it has been 
said that the Norris Act applies only to labor controver- 
sies related to the historical purposes of labor activity, and 
hence that picketing to compel an employer to join an em- 
ployers’ association is illegal.” It has also been seen that 
labor activities which restrain interstate commerce has 


SB. Sec supra, sectinns 84 -103. 114. 
149 

69 (sec infrs, sections (10-77 

70. lOS F(2dl 048 lCC.\ 3. I9301 

71. SOS US ass, 58 S a 70.1. 82 
L Ed 1012 (1038). 

78. Converse v Highway Construc- 
tion Ckimpsny, lOT F(2d) 127 (CCA «. 


IP39) The property was in the 
hands of the Bankruptcy Court and 
the Court heW that the Vorris .4ct 
was inapplvrahtc to such a situation, 
but took occasion to discuss tlic Nor 
rls Act, and said that the Art would 
be inapplicable to the controversy 
even if otberwiiie applicable 
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been held to come without the purview of the Norris Act.” 
Otlior purposes nnd ^iluation.s couiiocted with labor ac- 
tivity have been held illejxal and not within the scope of the 
protective provisions of the Norris Act.” 

4. AcTrVlTIES UxENJOIXABLE IF CONNECTED WITH A “LaBOB 

DiSPI'TE’’ 

Section 213. Provisions of the Act. 

Section 4 of the act deprives lower Federal courts of ju- 
risdiction to issue restraining orders or feiniioriiry or per- 
manent injunctions in any case involvmi^ nctivilv carried 
on in connection with a “labor dispute.” The laniTUH^e of 
the statute i.s a-, follows ■ “No court of the United State.s 
shall have jurisdiction to issue any restrainin'^ onler or 
temporary or pennanent injunction iii any case iiuolvins: 
or growing out of any labor dispute to prohibit unv person 
or persons participatuic: or interested in such disjuite (as 
these terms are heroin defined) from doinp, whether singly 
or in concert, any of the followinir acts: 

(a) Coasinir or refusing to perform any work or to re- 
main in any relation of eraplo>ment; 

(b) Becoming: or remaining a member of an\ labor or- 
ganiAation or of any employer organization, regardless of 
any such undertaking or promise as is de.scribcd in section 
3 of this chapter; 

(c) Paying or giving to, or withholdinir from, any per- 
son participating or interested in siieli labor disjmtc, any 
strike or unemployment benefits or insurance, or other 
moneys or things of value; 

(d) By all lawful means aiding nny per.son participating 
or interested in any labor dispute Avho i.s being proceeded 
again.st in, or is prosecuting, any action or suit in any court 
of the United States or of any State; 

(e) Giving puhlieity to the existence of, or the facts in- 
volved in, any latior dispute, whether by advertising, speak- 
ing, patrolling, or by any other method not involving fraud 
or violence; 

73. See (opre, ecction 210. 
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(f) Assembling peaceably to act or to ovganizc* to act 
in promotion of their interests in a labor dispute; 

(g) Advising or notifying any person of an intention to 
do any of the acta heretofore specified ; 

(h) Agreeing with other persons to do or not to do any 
of the acts heretofore specified; and 

(i) Advising, urging, or otherwise causing or inducing 
witliont fraud or violence (he acts lieretofore specified, re- 
gardless of any such undertaking or promise as is described 
in section 3 of this chapter.” 

Section 214. Legality of Picketing. 

In American Steel Foundries v Tri-City Central Trades 
Council,’* (he I'nitiul States Supreme Court made the ob- 
servation tliat (lie (.'layton Act had refrained from using the 
‘•''ini''tei ” word “picketing” and con^-equently branded that 
fonn of activity with (he stamp of illegality. Apparently 
impelled by the (le‘'iie to obviate the consequences of the 
American Steel Foundries case, the Norris law enacted as 
one of the .specific types of conduct iiiMilated from injunc- 
ti\'e interl'ei eiice by federal courts, “giving publicity to the 
e.xisteiice of, or the fact.s involved in, any labor dispute, 
whether by ad\ertising, sjieaking, patroljing, or bv any 
other method not involving fi and or violence ” In Knapp- 
Monaich Co. v Anderson” it was accordingly held that 
since Congre.ss refrained from using the word “picketing” 
in (he Norris Act. a Congres.sional intention w’as theiehy 
indicated to leave in (he federal courts, jurisdiction to re- 
strain, if necessary, aiiv picketing of a coercive, intimidat- 
ing character. The American Steel Foundries case was 
cited by the court in suppoit of its holding. The law has a 
peculiar way of changing its outward forms while retain- 
ing formei rules and iirinciples. The Knapp case, how- 
ever, is decidedly against the great weight of authoiity, 
which expressly or impliedly construes the word “patrol- 
ling" to mean “picketing.”’* 

76 257 rs 184 42 S ('t 72. CC section 104e 
L Ed 180, 27 .\LU .ICO (1021) 77 7 F Supp 332 (DC ED 111 1034). 

76. 47 SUt 70 (1032), 20 I SCA 78. See I^uf v Sltiiiner, ,303 fS 
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5. Pboobdubal Bbqvibements Which ConmUion Issdanob 
OF Injunction in Ant Case Involvino a **Labob Dis- 
pute” 


Section 215. Provisions of the Act. 

Sections 7 and 8 of the Act set forth procedural require- 
ments, the satisfaction of which arc necessary as condi- 
tions to the issuance of injunctive relief under the act. In 
sections 7 and 8 are to be found the most profound inno- 
vations which the Norris Act has introduced into the law. 
The two most novel and drastic of the rules set forth in 
sections 7 and 8 of the act are: (1) that the public authori- 
ties charged with keeping the peace have been unwilling 
or have failed to give protection to the complainant, and 
(2) that the complainant has made every reasonable effort 
to settle the dispute either by negotiations or with the aid 
of governmental machinery of mediation or voluntary ar- 
bitration. With respect to the first requirement, it is as- 
serted by those opposed to some of the provisions of the 
Norris Act that unlawful activity connected with a labor 
dispute is not often susceptible of police protection, that 
it is in contravention of the long settled principle govern- 
ing equity jurisdiction to the effect that equity may take 
jurisdiction ovdV the commission of criminal acts where 
those acts cause private injury to the complainant, and 
that a complainant whose business has been impaired by 
unlawful labor activity should not be put to the obligation 
of instituting criminal proceedings in connection with each 
and ei ery wrong but that he should be afforded the oppor- 
tunity of obtaining judicial determination of the right and 


S23. SS S Ct S78, 82 L Ed 872 
(1938); WjI«oii A (To T. Birl, 27 F 
Sapp 915 (DC ED Pa 1939) aNd 105 
F(Sd) 894 (CCA 3, 1939). Miller 
Parlor Fumiturr Co Ine t. Furni- 
tare Worker* IndOKtrial Union, 8 F 
Sapp eOO (DCD XJ 1934) ; Uverin]! 
a CarrimiMi Co *. Morrin, 71 Fl2d) 
284 (CCA 2. 1934) cert, den 293 US 
595. W S Ct 110, 79 L FA 288 (1934) ; 
Ctndmila Theatre Co. ▼ Sign Writ- 
01 « 


cr* I>>cal Union, 8 F Snpp 184 (DC 
ED Mich SD 1934) ; Correll A Son v. 
Petrolenm Workere Union, 19 F Snpp 
749 (DCD Minn. Third Drviiion. 
1938); S. B. Rreage v, Amiler (DCD 
Mo 1937). “The word 'palrolUnR' 
the federal etatute mean* ‘picket- 
ing.’ ” Wiicker Fnmltnre Co. Ine. 
Fnmitara Baieanien'* Union, 188 N'J 
Eq 146.8 A (2d) 276 (I8S9). 
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■wrong involVdA in the entire controversy for the purpose 
of guiding sU the parties in connection with future develop- 
ments of the dispute. 

In connection with the second requirement, the voices of 
protest have been more voluble. Since the act permits in- 
junctions only in cases involving violence or fraud it is 
said to impose by this requirement a duty upon the com- 
plainant to bargain with his despoilers. 

Section 7 of the Act provides as follows; “No court of 
the United States shall have jurisdiction to issue a tempo- 
rary or permanent injunction in any case involving or 
groftung out of a labor dispute, as herein defined, except 
after hearing the testimony of witnesses in open court (with 
opportunity for cross-examination) in support of the al- 
legations of a complaint made under oath, and testimony 
in opposition thereto, if offered, and except after findings 
of fact by the court, to the effect — 

(a) That unlawful acts have been threatened and will be 
committed unless restrained or have been committed and 
will be continued unless restrained, but no injunction or 
temporary restraining order shall be issued on account of 
any threat or unlawful act excepting against the person or 
persons, association, or organization making the threat or 
committing the unlawful act or actually authorizing or rat- 
ifying the same after actual knowledge thereof ; 

(b) That substantial and irreparable injury to com- 
plainant’s property will follow; 

(c) That as to each item of relief granted greater in- 
jury will be inflicted upon complainant by the denial of re- 
lief than will be inflicted upon defendants by the granting 
of relief ; 

(d) That complainant has no adequate remedy at law; 
and 

(e) That the public officers charged with the duty to pro- 
tect complainant's property are unable or unwilling to fur- 
nish adequate protection. 

Such hearing shall be held after due and personal no- 
tice thereof has been given, in such manner as the court 
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shall direct, to all known persons against whom relief is 
sought, and also to the chief of those public officials of the 
county and city within which the unlawful acts have been 
threatened or committed charged with the duty to protect 
complainant's property : Provided, however, That if a com- 
plainant shall also allege that, unless a temporary restrain- 
ing order shall he issued without notice, a substantial and 
irreparable injury to complainant’s property will be un- 
avoidable, such a temporary restraining order may be is- 
sued upon testimony under oath, siifficienl. if siislained, to 
justify the court in issuing a temporary injunction upon a 
hearing after notice. Such a temporary restraining order 
shall be effective for no longer than five days and shall be- 
come void at the e.xiiiration of ."aid five days Xo tempo- 
rary restraining order or temporary injunction "hall be is- 
sued except on condition that complainant shall fir."t file an 
undertaking with adequate security in an amount to be fixed 
by the court sufficient to recomfieiise those en.iomed for any 
loss, expense, or damage caused by the improvident or er- 
roneous issuance of such order or injunction, including all 
reasonable costs (together with a reasonable atlornev's 
fee) and expense of defense against the order or against the 
granting of any injunctive relief sought in tlic .same pro- 
ceeding and subsequently denied by the court. 

The undertaking herein mentioned "hall he understood 
to .signify an agreomonf entered into hy the comi»iainant 
and the surety upon wliich a decree may be rendered in the 
same ."Uit or proceeiling against .said complainant and 
surety, upon a hearing to a.s.sess damages of which hearing 
complainant and surety shall have reasonable notice, tlie 
said comjilainant and .surety submitting themselves to the 
jurisdiction of the court for that purpose. lint noth- 
ing herein contained shall deprive any party having a claim 
or cause of action under or upon such undertaking from 
electing to pursue his ordinary remedy by suit at law or in 
equity.” 

The provisions of section 8 are as follows* “So restrain- 
ing order or injunctive relief shall he grantwl to any com- 
plainant wdio has failed to comply wdth any obligation im- 

ei« 
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posed by law which is involved in the labor dispute in ques- 
tion, or who has failed to make every reasonable eflfort to 
settle such dispute either by negotiation or with the aid 
of any available governmental machinery of mediation or 
voluntary arbitration” 

It has been held by the United States Supreme Court 
that failure by the complainant to allege and prove all the 
requirement'' and by the district court to make all the find- 
ings of fact set forth by these sections is fatal to the com- 
plainant’s right to injunctive relief ^ This is contrary to 
high court decisions interpreting the Clayton Act, it hav- 
ing been held that disregard of the requirements of sec- 
tion ID*® of that Act, to the effect that every order for an 
injunction shall set forth reasons for the issuance thereof, 
does not necessarily render a temporary injunction void.” 

Section 216. Restraint of Unlawful Acts. 

The provision of tlie ■'(afute (section 7[al) which must 
be .sati.'.fied in this connection ioad.s, as has been seen, as 
follows “That unlaw tul acts ha\e been threatened and 
will bo committed mile.'js restrained or have been commit- 
ted and will bo coiiliinied unless restrained, but no injunc- 
tion or teniiKiraiy restraining order shall be issued on ac- 
count of any threat or unlawful act excepting against the 
person or persons, association, or organization making the 
throat or committing the unlawful act or actually author- 
izing or ratifying the same after actual knowledge there- 
of.” The finding here required is not an innovation to the 
law, but on the contrary, has been a basic condition to the 
issuance of the mandate of injunction The purpose of in- 
junctive relief is well undei stood to be that of preventing 
future wrongdoing and not that of affording a remedy for 
past injuries.** A determination of such question by a 

79. Lauf V SliiiiiKT, .103 I'S .123 Kailroaii Commission v Chicago R 1 
08 S Ct 578, 82 L hal 872 (10 18) & P K Co 274 CS 597, 47 S Ct 724, 

80 38 Stat 730. 28 I’SCA swtioii 71 L Ed 1221 (1927) 

383 82. Sasser \ Hams 179 XC 322, 

81. Lawrence i St Ixiuis San 100 SE ,138 (1919), whcio an iiijunc 
ErancUco Ry. Co. 274 VS .188, 47 S Ct tioii was denied to restrain an clec- 

720, 71 L Ed 1219 (1027), Arkansas tion already held, Wliite i Wood, 
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trial coart will not ordinarily be disturbed on appeal.** 
This finding must be made independently of the others 
required by the Act and hereafter to be considered. It has 
accordingly been held that a finding of irreparable injury 
is not sufficient and does not by implication include a find- 
ing of the probability of future lawlessness, and conse- 
quently that, in addition to a finding of irreparable injury, 
the court must also find that unlawful acts will, unless re- 
strained, probably be committed in the future.** Of course, 
the finding of probability of future unlawfulness involves 
a large area of judicial discretion. The applicable section 
of the Clayton Act failed to include the instant require- 
ment among those which conditioned the issuance of in- 
junctive relief.** In Knapp-Monarch Co. v. Ander- 
son,** the stoning of the plaintifT’s cars was held to be a 
fact “from which it is rca-'onably inferable that other such 
violence to the physical property of the plaintiff wdll re- 
cur unle.ss prevented’' where it further appeared that there 
was mass picketing and that the plaintiff’s business was 
seasonal in nature It may probably bo laid down as a rule 
that an isolated act of unlawfulne.ss will not or at least 
should not lay tlie foundation for the finding here discn.ssod, 
bat it is impossible to state the degree of repetition neces- 
sary to support the inference of future repetition. It has 
been held under the New York Anti-Injunction Act that 
an injunction will not issue to restrain picketing where it 
appears that* the picketing occurred almost a week prior 
to the signing of the order to .show cause, continued for a 
single day and was not repeated.*’ A further source of 
uncertainty is the practice indulged in by the courts of 
making the findings retjuired by the Act, without stating 
the facts asserted to lay the foundation for the findings. 

120 NY 627 . 29 NE 83.6 118921. 68 S Ct 678. 82 L K<1 872 (1938). 

where Injunctive relief w»» refueed 99. 38 Sut 730, eec- 20, 29 USCA 
to reetrsiB conveyniice tlreadjr com- nee. 62. 

pletcd. M. 7 y Sapp 932 (IX: ED <» 

n. Wiaconain SUte Kederatioa of 1034). 
lAbor T. Simplex Shoe Mfg. Co. 216 97, Darby Her A Grill, Inc. w. In 

Wie 623, 266 NW 66 (1934) tcnialloiiel Brotherhood. 104 MYU 

94 . Leaf r. Sbinimr, 303 US 323. 263 (8 Ct NY Co IMOj. 
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The fact tiUtt unlawful acts have been threatened has, 
in some cases, been held no ground for the issuance of an 
injunction, where no overt act has been committed." On 
the othet hand, the existence of a threat to commit future 
injury has been held inferable from acts done in the past." 
In Ellingsen v. Milk Wagon Drivers’ Union," the defend- 
ant union engaged in a campaign of secondary picketing in 
the course of which it threatened to picket all fifty-seven of 
the plaintiffs’ stores, but it actually picketed only four of 
them. The court nevertheless entered an injunction restrain- 
ing the union from picketing all of the stores, and not simp- 
ly the four actually picketed. The court explained its rea- 
son for so holding by stating : “While a court of chancery 
will not grant an injunction to allay mere fears and appre- 
hensions, but to protect against acts which are not only 
threatened but which will in all probability be committed 
to the injur>’ of the complainant, yet, where there is an 
allegation based upon proof that unless restrained the de- 
fendants will carry out their threats to commit such in- 
jury*, injunction will lie to restrain such action, although, 
so far as the plaintiff is concerned, such damage may not 
yet have taken place.” 

In Pauly Jail Building Comjmny v International Asso- 
ciation," it was held that a secondary strike and secondary 
boycott accompanied by fraudulent statements involving 
the channels of interstate commerce constitute an unlaw- 
ful conspiracy in restraint of interstate commerce in vio- 
lation of the Sherman Act, and that such activities are un- 
lawful acts \iithin the meaning of Section 7(a) of the Act." 
It was also held in this case that labor activity carried on by 


88. Bond v Wool. 107 NC 1.10. 12 
SE 281 (IflBO), B»rb«’r \ Smith. 48 
Kan .131, 20 P r>6.'i (1802) 

89. Newton v. Mahnniiif; Co 26 
Ohio St 018, aflTd 100 US MS, — S 
Ct — , 25 L Ed 710 (1880); Western 
Union Teloi;. Co. t. Guemsey, 46 Mo 
App 120 (1891). 

9a — NE(2d) — (111 1040). 

91. 29 F Snpp 16 (DC ED Mo 
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92 The holding of the case to such 
effect is not in accord with the hold- 
ings of the greater number of eases, 
which reason that labor activities 
which restrain interstate commerce 
in Molation of the Sherman Act are 
not "labor disputes ’ within the 
meaning of the Norris Act. See 
supra, section 210. 
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a union which does not represent a majority of the employ- 
er’s employees is unlawful where coupled with false state- 
ments made by the union which gave the impression to the 
community and to the trade that the plaintiff refused to 
enter into collective bargaining negotiations with the prop- 
er bargaining agency of its employees. 


Section 217. Substantial and Irreparable Injury. 

Section 7(b) of the statute, which must be satisfied in 
connection with the requirement that there be substantial 
and irreparable injury, provides that it is necessary, as a 
condition to the granting of injunctive relief under the act 
“that substantial and irreparable injury to complainant’s 
property will follow.” 

A showing of irreparable injury has been necessary to 
open the doors of Chancery since the earliest of times. Ir- 
reparable injury is legal wrongdoimr whicli an action at law 
for damages will not adequately compensate. The addition 
of the word “suiistantial” in the Norris Act** is of little con- 
sequence. It is true that injury may be irreparable though 
damage be small.** Injuiy which is irreparable will, how- 
ever, especially in labor cases, also be substantial. The no- 
tion of adequate compeu.sation in connection with the defi- 
nition of irreparable injury is imperfectly set forth in the 
cases, and this is especially true of labor cases. When the 
notion is properly understood as it is applied to the case 
of a business whose profitable continuance is impeded by a 
strike, picket or boycott, it will be seen that the requirement 
of irreparalile injury i.s .small if any obstacle to the obtain- 
ing of injunctive relief. It is now fairly well settled that 
one may recover in an action at law, damages for loss of 
future profits arising from wrongful interfei ence with a 
business.** Past and present profits are proper to indicate 


SS. The Clayton Act use* the word 
"irreparable” without the addition of 
the word ’'aubetantial ” 3S Slat. 
730, lec. SO, 20 USCA lec 52 See 
YaengUng r Johoaon, F Co* No. IS, 
US (CCA Vb IST7); Ryan v. Sea- 
board a 1L B. Co. 80 F 385 (CCA Va 


1S»H) 

M. VVahle v. Reinbaeb, 78 Til 322 
(1875); Lead r. Inch, IIS Miiui 407, 
134 NW 218 (1012). 

OS. Central Ckiol A Coke Ompany 
T. Hartman, 111 F 06 (CCA 8, tOOl); 
Rankin (Company v. Aooociated Bill 
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the measure of damages.** If this be true, it will be asked, 
why is not the action at law for damages so ade<iuate as to 
preclude the petitioning of equity? Logically, but two argu- 
ments are possible in view of the possibility of recovering 
adequate damages, to justify the invoking of the mandate 
of equity. First, it may be pointed out that the labor union 
or its members may be or eventually prove to be insolvent, 
thereby according to the business man a right, of dubious 
value, to execute against property where little or no proper- 
ty exists which is capable of execution. Second, it may be 
contended that one may not yet have established a business 
such as to lay the foundation for the assessment of damages, 
as where one’s business is picketed or boycotted immediate- 
ly upon its inception With respect to the first point, it 
must he admitted that there is .some force to the contention 
that a labor union's insolvency may provide the inadequacy 


I’lWtcrii. 42 F(2d) ir)2 (CCA 2, 10301 
cert (Icn 2H2 I'S h(14 .'ll S Ct 37 
7.‘i L Ed 7<l.'> 110.301 1 t,'% a .Son v 
Welch (irope .luiec Co 210 F 114 
(Cr.\ 4, 1017) , names ^ Midland 
R R Co 218 NY 01. 112 NK 02« 
(1010), .Snow V Pulilrer. 142 NY 
203, 36 NIC 10.30 (IS'M) Craiiier v 
(Irnnd Rapids Show Case Co 223 NY 
03 110 NK 227, 1 ALK 134 (1018) 
86. Eastman Kodali Company ▼ 
Southern Photo Materia) Co 273 I .S 
30.3 47 S (t 400. 71 L Ed 6S4 

(1027), Sihilli* V llrokhnus HO NY 
014 (1880), Rankin Co \ .Associated 
Bill Posters, 42 I (2d 1.32 (CCA 2. 
1130 cert den 282 CS 8G4, 51 S Ct 
37, 75 L Ed 705 il030) lailure to 
reiHignire this rule has occasioned in 
sonic cases incorrect Iniijaiapc to the 
elTcct that iniiiiictionM arc fa'anted 
to employers lieeausc the ainuimt of 
daniagea cannot reasonably be cal- 
culated. Thus in Crouch t Central 
Labor Council, M3 P 729 (Or 19.30) 
the court said: “It is armicd b) 
defendants that the court erred in 
finding that the damages to plain- 
tiff are irreparable. The stipulatioDS 


asree that the plaintiff has been 
dama);ed bv the conduct of defend- 
ants There is no standard by 
which the amount of that damage 
can be measured w ith reasonable ac- 
curacy Irreparable dainasc does not 
have reference to the amount of dam- 
age caused blit rather to the diffi- 
cults , not to say mipossihility, of 
measuring the amount of damages 
mllicted ’■ See also in this connec- 
tion I.yons \ Mewrson — Miso — , 
18 NY.Si2d) 363 (1940i where the 
court, in a case involving a labor 
controiorsy said “The cl.nm for 
damages despite the heroic attempt 
to eslablish the rcalitj thereof, is 
disapproveii and disregarded because 
no Cl idence of actual harm ha« liccn 
proiliiccd YY Idle it is true that in- 
terference of the character com- 
plaim-d of necessarily must haie oc- 
casioned some harm and some un- 
necessary interference let in the 
light of the facts and the conditions 
herein established, that harm and 
that interference would be far too 
chaotic in a materialistic sense to be 
admeasured in damages.” 
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of leigal remedy such as It^oally to open pf 

oery. According to the prevailing view the iaa^lvPaioT' of 
Uie defendant is evidence of the irreparable nathfP tibie 
injury," or of the inadequacy of the legal remedy.** l$od> 
em labor unions, however, are not always insolvent 
tion for the incorporation of labor unions and for laws Su- 
pervising the use of union money for political purposes 
fleet public concern over the consequences of well filled un- 
ion treasuries. Moreover, the money damage suits against 
labor unions, of which the Danbury Hatters case and the 
Coronado case are outstandingly illustrative, would seem 
to indicate that unions have often been held accountable 
civilly for wrongdoing. Again, labor onions are liable for 
treble damages under the Sherman Act, and the two cases 
mentioned in the preceding sentence are instances where 
labor unions were so sought (and in both cases successfully, 
the first through judgment, the second through settlement) 
to be held liable.** Finally, and perhaps most to the point, 
labor injunction cases are generally barren of any discus- 
sion with reference to the onion’s financial responsibility. 
If the finding of irreparable injury in labor injunction cases 


97. Crescent Oty Whnrf Co. * 
Simiwon, 77 Cel 280. IS P 420 
(1888), Ponder ▼ Cox. 28 Gs SOS 
(1859); Culeon T Koemer, 226 HI 
15, 80 NE 562 (1907); Council Blnffe 
T. Stewert, 61 Town 386, 1 NW 628 
(1879); Derou r. Penee. 32 Ky L 
607, 100 SW 874 (1908); Eidemiller 
y. GutUrfa, 42 Xeb 238, 60 XW 717 
(18M) ; Conley t. Cbedic, 6 Xer 222 
(1870): Kerim w. We*t, 4 NJ Eq 449 
(3844) ; (lonee r. Perkine, 56 XC 174 
(1867) ; Contra: Strang r. Riehmond 
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SImma r. Burnette. 06 Fla 702, 46 8 
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512, 90 A 108 <19U). 

9t. TadPnmitb ▼. Tbomtan. 147 
JJa 22V4S S ^ (1009); Chappell 
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y. Stnait, » Ia An 4M (lM7>f 
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yant, 67 NC 370 (1872) ; Chattanooga 
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SW 470 (1900); Peteraon y. Smith, 
30 Tex ay App 139, 69 SW 542 
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V. Phifer, 51 FU 441, 41 S 507 
(1906); Smith r. Howell. 91 Or 279. 
176 P 806 (1918). 

99 . See supra, aeetiolu 188, 198. 
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is to b« jttStiiil^lQch justification must be found in a basis 
otbec of the union’s insolvency. 

The 9ee0nd possible contention, i. e., the difficulty, if not 
the, ^possibility of measuring damages in relation to new 
hnSuMises, has greater force, since damages are generally 
jUrt recoverable in such cases because of the absence of past 
experience to provide a satisfactory measure. It is proba- 
bly needless to say, however, that the great bulk of labor 
injunction cases involve not new but established businesses. 
In this connection the case of Vander Platt v. Undertakers 
& Liverymen’s Asso.* may be profitably mentioned. There 
the plaintiff, desiring to engage in the embalming and un- 
dertaking business, applied for membership in an employ- 
ers’ association in the field, and attempted to purchase the 
equipment necessary to engage in the business. Upon re- 
fusal of the association to accept him into membership and 
of the sellers of the equipment to provide him with the 
equipment except at an exorbitant price, plaintiff sued to 
enjoin such acts as an illegal boycott. His suit was dis- 
missed, however, because he could show no established busi- 
ness subjected to irreparable injury. Except in the simply 
and relatively infrequent case of a business subjected to 
unlawful labor activity from its inception, the union’s 
financial responsibility and the possibility of measuring 
damages would seem, if the logic of the situation were to 
prevail, to preclude a showing of inadequacy of legal rem- 
edy, or of the existence of an irreparable injury. 

That the logic of the situation does not prevail however, 
is evidenced by the number of injunctions issued against 
prosperous labor unions, at the instance of established busi- 
nesses. The notion underlying in this connection, equity’s 
assumption of jurisdiction, is that a business possesses a 
right, which equity will protect, to continue as a business 
and not to be transformed by illegal labor activity, into a 
mere right at law to collect damages. In Jersey City Print- 
ing Co. V. Cassidy,* the court stated this idea in the follow- 
ing language : “It will probably be found . . . that the 

1. 70 M7 Eq 116, 62 A 4S3 (1605). S 851 (1008). 

Q/t Btirt T. State, 160 Ala 134, 48 a 68 NJ Eq 765. 53 A 230 (1002). 
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natural expectancy of employers in relation to the labor 
market, and the natural expectancy of merchants in respect 
to the merchandise market, must be recognized to the same 
extent by courts of law and courts of equity, and protected 
by substantially the same rules. It is freedom in the mar- 
ket, freedom in the purchase and sale of all things, includ- 
ing both goods and labor, that our modern law is endeavor- 
ing to insure to every dealer on either side of the market.” • 
For this reason it has been stated above that the showing 
of irreparable injury is little more than a formal require- 
ment. Given the existence of a business whose continuance 
is threatened by illegal labor activity, the showing of ir- 
reparable injury follows almost as a matter of law. 

There is another reason many times if not usually as- 
serted in labor cases as the ground for equitable interven- 
tion. The infliction of injury, it is said, is repetitious and 
continuous. An action at law will not suflice to pro%’idc an 
adequate remedy because not a single wrong but many re- 
peated wrongs arc involved, requiring the intervention of 
a court of equity. Equity is thus said to intrude for the 
purpose of preventing multiplicity of suits. Tlie greater 
number of cases hold, and most of the ca'-es assume, that re- 
peated wrongs, such as trespasses* or nuisances* will prop- 


3 , EidacIc t. Kane, 34 F 4* (CC Nl) 
ni 188S) , Iron MoldersTnion v Alli* 
Chnlmere Co 16rt F 45, 20 LRAfN.S> 
815 ICCA 7, , L n Willcutt * 

Sana Co r. Drisroll 200 Ma»a JJO, 

KE SflT (190S1 , Wcrlahn v lUmtner, 
167 Maaa 02. 44 NE 1077, 3.5 Lit \ 722. 
67 Am St R.*f> 443 (1890), Cum 
.bertand Gliaa Co v. Glaaa Bottle 
Blower*’ Aaso 59 N.l F>i 49, 48 a 208 
(1898); Alfred \V Booth A Co t 
BorjteM. 72 SJ E>| 181, 65 a 228 
(1906); Atkins t. Fletcher, 85 NI 
E<) #58, SS A 1074 (1904) , •lohnatnn 
BarreatAr Co. r. Meinbardt, 9 Abti NC 
398, 60 How Pr 166 <.VV 1880), 
BnrekA Foundry Co. r l>-hkrr, 13 
OS A CP ]>w 3»8 (1902). Badger 
Brass iSig. Co. r, Dsly, 137 Wi* 601, 
US KW 388 (1909) ; Lrona *. WSl- 


kins (1890) 1 rh 811, 85 UT Qi VS 
601, 74 LTXS ;t-,s, 4.5 Wi-ek R«-(> 
19, 60 VP 2.'i,> Vulcan Iron Works 
r Winni|ieg Ixidgr, 21 Miinitoh* LR 
473 (1911) 

4 . Ilnnoian r Pennsvhania Co. 
109 r.S 279. 20 S Ct 01, 50 L E<i 102 
(190.5) , Cullman Property Co v H 
H Hut Lumber Co 77 S 574 (Ala- 
bama 1917), Illinoi* Central R Co 
V. Gamaon, 81 Miss 257. 32 S 996. 05 
Am St Rep 409 (1902 »; Golden v 
Vew York City Healtb Department, 
21 AD 420. 47 NY'S 023 (1897); 
Wheeler v. St. .lohnabnry, 87 Vt 40, 
87 A .349 (1913). 

9 . DeaVierjfer *, University Heights 
Realty Co. 126 Mo App 200, 102 SW 
1000 (10071. 
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erly bring a complainant into equity simply because multi- 
plicity of actions at law is thereby avoided. There are a 
number of cases, however, which cling closely to the techni- 
cality of the notions w'hich gpiide equity’s historically set- 
tled jurisdiction, and hold that it is necessary first to es- 
tablish a right at law before equity may be petitioned for 
injunctive relief restraining further commission of the 
wrong.* 

It has been held^ that a sit-down strike, called by a labor 
union in protest against the employer’s decision to liquidate 
his business, is unenjoinable for the reason, among others, 
that the employer is unable to show the existence of an 
irreparable injury. Said tJie court: “I do not think that 
there was any competent evidence to establish the fact that 
irreparable injury to the plaintiff company has been com- 
mitted. There was no evidence of any destruction of prop- 
erty or of anything other than an unlawful detainer which, 
it seems to me, is compensable in damages, and, therefore, 
does not indicate an irreparable injury such as would re- 
quire the extraordinary remedy of an injunction” Since 
damages may, as lias been seen, always be recovered by an 
established business against unlawful conduct which threat- 
ens the continuation of the business, it would seem at first 
thought that the court misconstrued the requirement that 
there must be a showing of irreparable injury as a condition 
to obtaining a labor injunction in the federal courts. The 
language of the court must be read, however, in connection 
with the facts of the case. The plaintiff, having closed its 
mill, and having instituted the action solely to restrain the 
defendants from interfering with the dismantling of the 
plant, was not petitioning equity for the right to continue 
business, and was hence relegated to the ordinary require- 
ment of showing that an action at law for damages would 
not adequately compensate it for the alleged unlawful acts. 

e. S«« HoIUd<I V CSiallen. 110 t’S Gray v. Coan, 36 Iowa 206 (1873); 
19, 3 8 Cl 406, 28 L Ed 52 (1884) Wallack v. N. Y. Soc for Reforma- 
Sm alao Moa«i v. Mobile, 62 Ala 108 tion, 67 XY 23 (1876) 

(1874): ChieaRO Gen R Co v. Chi- 7. Oswald t. Loader, 20 F Supp 
cago, 181 111 608, 84 NE 1026 (1900) . 876 (DC ED Pa 1937) 

[1 Taliar]— 40 
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The Nonas Act uses the term , M iha 

subject matter which must be subjected to ine^lsi^e in- 
jury as a condition to the securing of a labor fn^^apction, 
while the Clayton Act uses the words “property prop- 
erty right” in like connection. Was it the intention ol 4^0#- 
gress, in connection with the Norris Act, to limit. 
labor injunction so as to preclude its issuance exolpi., 
in cases involving irreparable injury to tangible prop- . 
erty only, and to place a business or a “property right** 
completely beyond the pale of injunctive relief? Agi- 
tation designed to effect such a result was prevalent 
prior to the enactment of the Norris law.* The courts have 
placed such a construction upon the word “property” as 
used in the Norris Act, however, as to include a business 
or “property right” within its meaning. The word “prop- 
erty” in the Norris Act and the words “property and prop- 
erty right” in the Clayton Act have consequently been 
held to mean one and the same tbiag* Nor is this an un- 
warranted interpretation, for in Truax v. Corrigan,” the 
Supreme Court of the United States had plainly held that 


a See Frey, The Labor Injuoctioii. 
pp. 33-34 wliere such a new u eon- 
t^ed for. See also, for a crittciani 
this riew, Frankfurter a Green. 
The Labor Injunction (1930) and tee, 
for a atatcment of the manner in 
vhidi e(|ujty aaaonied jurisdiction to 
grant injunctive relief on behalf of 
biuiiMsa, tirpra, acetion 30. 

9 . Triplex Shoe Co. v. Cantor, 25 
F Supp 69Q (DC EP Pa 1030); In 
Knapp-lfonarch Co. t. Anderton, 7 
F Supp 3Se (DC EP ni 1934) the 
eourt clarified the point aa folloara: 
‘The eonUoition of counsel for the 
that the evidence fails to 
•bow that •nbatantial and irrepara- 
Ua fajurjrio plaintllTa property hat 
oeenmd: Or will follow la, in my 
JadgnMmt,.1»aa«l on an entirely too 
naiTow ellw of the neaning of the 
tarn ‘ p r o fo Hy* aa naad In the Act 
widar «afo|id«ntiea. It b true tlmt 
04 tam 'ja tun ta t e riAt’ as nacd in 


oonneotion with the term 'property' 
in the Clayton Act wet dropped hy 
Congreat when the Xorrit Act waa 
enacted. From tbit it does not fol- 
low that, before a court can find that 
‘subetantial and irreparnble Injury to 
coinplainant’t property wUl follow,’ 
there muat be evidence of threatened 
direct violent in/ury to or deetnie- 
tion of the physical property of the 
complainant. The term, 'property 
right’ at uted in the CUytein Act 
may have broadened or left leta re- 
ttricted the jnrltdictlon of the court 
to aflTord relief in caaea of injurlea 
to lights in the nature of property 
that were beyond the cominiMiIy ua* 
derttood meaning of property ■ • < 
but, in ay opinion, it dU not have 
the effect of narrowing the eoanionly 
aeeepted meaning of property.* 

19. 257 US lie. 4f S Ct IM. «9 
X. Ed 254. 27 ALR t7fi (imt. 
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the right toMMihct a lawful business and thereby acquire 
pechriif]^ IlwmtB is property. 

Tangtl^ property, on the other hand, has received some- 
whet inferior consideration than has a “property right” 
or e.^i|?oing business. It has been held, as heretofore 
that one who liquidates his business and there- 
a^r sues to enjoin a sit-down strike bears the burden 
of showing that 'damages will not compensate him for the 
unlawfulness, since mere property is thus being detained, 
as distinguished from interference with a going business.” 

Section 218. Effect of Denying Relief. 

The provision of the statute which must be satisfied in 
this connection is contained in section 7(c), whose words 
are as follows ; “that as to each item of relief granted great- 
er injury will be inflicted upon complainant by the denial 
of relief than will be inflicted upon defendants by the grant- 
ing of relief.” 

The instant requirement is but a differently worded state- 
ment of the well established principle that equity will bal- 
ance inconvenience with injury before issuing the drastic 
remedy of injunction.” Alleged widespread disregard or at 
least forgetfulness of this requirement in most labor cases 
prompted inclusion of this requirement in the Act.” It has 
been held that a specific finding must be made, as a condi- 
tion to the issuance of an injunction, that as to each item of 
relief granted, greater injury will be inflicted upon the 
complainant by denial of injunctive relief than by the grant- 
ing of relief.” In Murphy v. Ralph,” a labor union sued 
to restrain employers from breaching a collective bargain- 
ing agreement. The defendants asserted, among other 
things, that greater harm would result to them from the 

11, T. Leader, SO F Siipp 1S> llie instant requirement is not 

STS (DC ED Pa 1037). See supra, to be found in the Clayton Act. See 
notion 210. 38 Stat. 730, see. 20, 29 USCA sec. 

la Herr t. Oeotral Kentucky 52. 

Lunatic Aayhlia, 110 Ky 282, 61 SW 14. tauf C. Shlnner, 303 US 823, 
283 (IMl)s ricy E- Co. e. Boaton, 68 S Ct 67B, 82 L Ed 872 (1938). 

Se KT 107 (1881) ; ThompMn t. An- 13. 106 Mae 335, 299 NYS 270 
4rawa, » 8D 477. 106 XW 0 (1917). (1BS7). 
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granting of the injunction than would result to the plain- 
tiffs from its denial. The court, however, held to the con- 
trary saying: “The only harm, if harm it may be called, 
that will come to the defendants, is that they will be com- 
pelled to abide by the terms of an agreement which they 
voluntarily executed. To the plaintiffs a denial of relief 
sought will mean that its efforts, not only on behalf of its 
own members, but in its striving to establi.sh a relationship 
which will benefit all workers in the field of occupation, will 
have received a setback, not easily regained.” 

Section 219. Lack of Adequate Remedy at Law. 

In addition to the foregoing requirements which the com- 
plainant must satisfy in order to obtain injunctive relief 
under the act, the complainant must show, according to sub- 
section (d) of Section 7, that he “has no adequate remedy 
at law.” The instant requirement, which is likewise con- 
tained in the Clayton Act,‘* i.s as old as the mandate of in- 
junction itself. Because the English Chancellor, while dis- 
respecting the ability of the pigeon-holed writ-ridden com- 
mon law to do substantial ju'-tice, had to contend with com- 
mon law judges jealous of their jurisdiction, we have in- 
herited a system of law wherein specific relief is conceived 
as an extraordinary instead of an ordinary remedy. The 
Civil Law, having passed through no such historical diffi- 
culty, holds to the'eontrary. An adequate remedy at law 
has been defined as one “that affords relief with reference 
to the matter in controversy, and whicli is appropriate to 
the particular circumstances of the case.” ” It is well settled 
tliat the existence of a remedy at law does not necessarily 
preclude injunctive relief.** In order to have that effect, 
a remedy at law mu.st, in the first place, be plain and not 
doubtful or obscure.'* Secondly, it roust be complete.*® 

la 38 SUt. 7S0, Motion 20, 29 CS lOT A 500 <1810). 

CA »frtion 52. 19. FYanklm Tel Co. t. ITmirtioB, 

17 . Ml Vernoo r. Herman. 100 H-l TS 45!). 12 H Ct 800, .30 L Ed 
Ohio 8t 1, 75, 125 XE 110 (1019). 770 (1802); Kaufman v Stein, 138 

la In re Deh*, 158 PS .504. 15 S Ind 49, 40 Am St Rep 308 (1893). 

Ct 000. 30 L Ed 1092 (189.‘>) ; Winee- 80. Potaon r Chicago, 304 HI 222, 
tine r. Rom Clonk Co. 93 Conn 033, 130 XE 504 (1922). 
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The failure by the court below to make a finding of fact 
that the complainant’s remedy at law was inadequate was 
held on appeal to be fatal to the jurisdiction of the court 
below to issue an injunction in a case involving a “labor 
dispute,”*’ It has been held that one who closes down his 
business in consequence of labor difficulties may not there- 
after sucessfully sue to enjoin a sit-down strike called by 
the plaintiff’s former employees for the purpose of prevent- 
ing removal of the machinery and liquidation of the plant, 
because an action of ejectment will furnish an adequate 
legal remedy.** 

Section 220. Failure or Refusal of Public Authorities to 
Protect the Complainant. 

The requirement of subsection (e) of Section 7 of the act 
which the complainant must satisfy by showing facts to 
such effect to the court is “that the public officers charged 
with the duty to protect complainant’s property are unable 
to or unwilling to furni'-h adeijuate protection ” This re- 
quirement together with that, hereafter to be considered, 
which obligates the conii>lainant to attempt a settlement 
of the controversy, are the Ino^t radical innovations of anti- 
injunction legislation Neither is found in the Clayton 
Act. The obvious purpose of the instant requirement is to 
reinstate the primary responsibility for keeping the peace 
upon public officers, whose sworn duty it is to keep the 
peace The Norns Act has codified the contention ad- 
vanced by labor for many years, that the remedying of 
wrongdoing committed in the course of industiral disputes 
is an e.xecutive and not a judicial function.*® In the famous 

21 . Fnr Workcro I'liKin i Fur Fo<wl Workers Industrial Union. 33 
Workers Union, 70 \]ii' DC 12L 10.'. Ua D & C 090, 613 (103S) where the 
F(2d) 1 (C.\ DC 1939) eoiirt, in connection with the Penn- 

22 Oaualil t Ixador. 20 F Suep s^lvaiiia uiiti injunction act (proto- 
876 (DC ED Pa 1937) of Norna Act) said “. . . 

28 “In practice dangers to the the most effective sanction against 
public peace arising from piekitiiig brcathca of the pence such as thoae 
Activities can lie adeqnatelv eon here alleged is the police power It 
trolled by an effective polire ntlmiiiis- is the duty of the police of the city 
tTAtion.” (Xote) 48 Yale L.1 314 to prevent them and to end them 
(1938). See eUo, Upoff v United when they are in progress. This is 
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case of In re Debs** the oourt pnrported'H^Plsgrer Debs’s 
contention in this respect as follows : (of the 

government) to use force does not exclude the rl|^f 
peal to the courts for a judicial detennination and the 
exercise of all their powers of prevention. Indeed,. it is 
more to the praise than to the blame of the govemias^ 
that, instead of determining for itself questions of rig^t 
and wrong on the part of these petitioners and their assom^ 
ates and enforcing that determination by the club of the 
policeman and the bayonet of the soldier, it submitted all 
those questions to the peaceful detennination of judicial 
tribunals and invoked their consideration and judgment as 
to the measure of its right and powers and the correlative 
obligations of tliosc against whom it made complaint.” This 
however, says labor, is not the way in which it has worked 
out. Eugene V. Debs, testifying before the United States 
Strike Commission in 1895,** insisted that it was the court 
injunction, and not anything done by the executive branch 
of the government, which broke the Pullman strike.** 

Even anti-injunction legislation which preceded the Nor- 


macb more effective for immediate 
relief agaliwt tiolenoe than injunc- 
tions can be.” 

S«. 1S8 US 5A5, IS 6 Ct 900. 39 
L Ed 1093 (1895). 

tt. Report on the Chicago Strike 
(1896), H3-1+4. 

Sa ”Tbat injunction waa terred 
simuHaneoualy, or practically ao, by 
all of Uie coorts embracing or hav- 
ing joriadktion in the territory in 
which the trouble existed. From 
Mieldgaii to California there aeemed 
to be concerted action on the part 
ot the ooarts restraining tu from 
nscfciainff any of the functions of 
mir oAeca. That rasnlted practically 
In the demoraJUatloa of onr ranks. 
Kot aBbr dds, bat we were organimd 
In a 9^ that thia was the crater, 
oi s o i a i w, of (^MniUans . . as 
MM) M the essployses fonnd that 
■ffwiM aiptoM iakan from tbs 


scene of action, they became demor- 
alixed. and that ended the strike 
It was not the soldiers that ended 
the strike; it was not the brother- 
hoods that endeil the strike; it was 
simply the United States courts tbst 
ended the strike. . . . Our head- 
quarters were temporarily demoral- 
txed and abandoned, and we could 
not answer any messages. Tbs men 
went back to work, and the ranks 
were broken and the strike was 
broken up by the Federal courts of 
the United States, and not by tha 
Army, and not by any other power, 
bnt simply and solely by the aciioo 
of tbe United States courts in re- 
straining us from disehaising onr 
duties as officers and reprewatatirss 
of the emptoyees.” Teetimony of 
Eugene v. Debe, United States Strike 
COmmiaaioii, Report on tko ( Ei eago 
Strike, 10-144 (IMS). 
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lia Act by the tacit assumption that the 

police C^'Uie machinery of the criminal law instead of the 
injoAtitit^iiA (flight more properly to be the intruding govem- 
mmim factor. The Arizona anti-injunction statute of 
imp Hras accordingly construed by the Arizona high court 
case of Truax v. Corrigan** to place mass picketing 
beyond the pale of injunctive relief even though the picket- 
ing was coupled with libellous and abusive language, where 
it was unconnected with actual violence. Upon appeal to the 
United States Supreme Court, however, the statute was 
declared unconstitutional.** Here was a holding by the 
highest court in the land which in effect said: We disagree 
with the Arizona legislature. We take the view that the 
criminal law and the arm of the executive in the form of 
police protection is insufficient protection of the right to a 
free and open market which we sometimes call the right to 
do business. This substantive right must be protected by 
the most effective procedural remedy, i. e., the labor injunc- 
tion. This, in effect, was the holding by the United- States 
Supreme Court in Truax v. Corrigan. The Norris Act, to 
be sure, needed not to contend with this constitutional ob- 
jection, because the source of the power to pass that act 
was found, as has been seen** in Congressional power over 
the jurisdiction of inferior federal courts. But state stat- 
utes patterned upon the Norris Act, being limited by the 
due process phrase of the 14th amendment to the federal 
constitution, bad to be canny if their constitutionality were 
to be upheld. 

With this background in mind, it will be seen that state 
anti-injunction legislation of the Norris Act kind reflect a 
most careful legislative ability. Police protection is in- 
sufficient as a sole remedy to protect tlie substantive right 
to do business, said the court in Truax v. Corrigan (supra). 
So modern auti-injnnction legislation does not take away 
the power to issue labor injunctions, but limits their issu- 

■7. MIS R«t. Ststa »e<* MM; ». 267 TJ8 312, 42 g Ct 124, M 
1028 Bar Coda (Struokmeyar), e«c. h Bd 264, 27 AIB 376 (1921). 

SO. Sae aeotlona 204-207, fupra. 

80. M Aria 7, 170 P 670 (1018). 
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ance to cases where police protection is inadequate. The 
Supreme court in the Truax case (supra) had said that 
police protection may be inadequate and lienee, because the 
labor injunction had been completely abolished, the statute 
which sought to efifect its abolition was unconstitutional. 
Modern anti-injunction legislation accordingly says, in 
rhythm with the holding of the Supreme Court in the Truax 
case (supra) that injunctive relief must be withheld until 
it be found that police protection is inadequate. 

The first thought induced by a reading of this require- 
ment is that injunctions are no longer obtainabh' in eases 
involving “labor disputes,” for it would be an insult to our 
public authorities charged with keejiing the peace to say 
that they have, in any given case, been derelict in the per- 
formance of their dutie.<5. Nevertheless, as we .shall see di- 
rectly, injunctions in gootlly number have been granted in 
cases where file instant finding is required to be miule. That 
such injunctions have issued is reflective of several circum- 
stances: first, that courts have not taken this requirement 
for its fac4? value, and have been content with insufficient 
proof to lay a proper foninlation for thi.s finding. Si'cond, 
that tactics employed in labor disputes cases are sometimes 
elusive enongh to previ'nt subjection of the wroiigdoi'rs to 
immediate arrest. Third, that injunctions have peculiar 
value more efficacious than the guaranties which jmblic law' 
enforcing agencies afford; fourth, that the police have not 
been able or disposed in many lalmr cases to determine ade- 
quately the borderline between peaceful and non-peaceful 
activities- 

It is everywhere held that a failure to allege and prove 
the instant requirement precliide.s the issuance of an in- 
junction in a “labor dispute” case.” The authorities arc in 


81. Lauf r Shinner. 303 I'.S .123. 
58 S Ct S78, B2 L Ed 8T2 flO.IS); 
Heintz Mfg. Co. V. I xml ['niiin. 20 
F Supp 118 (DC ED P« 1937); Dm- 
mnnd Full Fazhioned Boniery Co r. 
I.mder, 20 F Supp 467 (DC ED P« 
1987], appMl diwmitMd in 09 F(2d) 
1001 3. 1987): 0»«mU t. Imd- 


cr, 20 F Supp 878 (DC ED Pit 19.17) i 
Ormra Co v. WiltUnm, 20 F Sapp 
263 (DC WD Mo WD 1937) nlTd 96 
F(2d) 478 (CCA 8, 19.18) ; Cupplet r. 
Anerican Fcdoritinn of Labor, 20 
F Supp 894 (DC ED Mo ED 1987) ; 
Ini'! Brothorhood of Teamater* ▼. 
IsUmational Union. 106 F(2d) 871 
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conflict, however, as to the precise meaning of “public of- 
ficers” as used in the Act. In Laclede Steel Company v. 
Newton,” it was held that the governor was not thereby 
meant to be included, so that the notice of hearing required 
by the statute did not need to be served upon him, but only 
upon the public officers of the city or county where the un- 
lawful acts are alleged to have taken place. In Micamold 
Radio Corporation v. Beedie,** upon the other hand, it was 
concluded that “ThLs clause is not by its terms confined to 
public officials, but extends to higher executives and to re- 
quire the finding that all of those had failed lifts the fact 
from “a more ‘conventional assertion’ to an essential to re- 
tention of jurisdiction and would seem to require proof that 
all possible public officers had failed, right up to the need 
of calling out the troops, and might be the equivalent of say- 
ing that no in,]iinction shall issue until martial law has been 
invoked.” In Cole v. Atlanta Terminal Co.,** which in- 
volved a suit by one group of clerical workers of a terminal 
company subject to the Railway Labor Act to enjoin an- 
other group from using a bargaining certificate i.ssued to it 
by the Mediation Board, it was held that the members of the 
Mediation Board “are juiblic officers whose duty it is to 
protect these complainants in their quasi property right 


(CCA n, 10351) Cnrvpil V Pflrolfum 
Uorkeni I'liion. 10 F .Supp TCI tPCn 
Minn Third Doialon 30.30), Pcoplr 
ex rel SandnvM v Kiiiks Count}. 101 
Mine Sf>8. aOO NYS 0 1 10.37 1 . Iliil 
siier ▼. Klin«. 18 Lcli I-I 110 (I'a 
1039). C/f Murphy \ Ralph, l»r. 
Miac 336, 200 NYS 270 (lOST) where 
a union sued tn enjoin further breueli 
of n eollectire bargaininj; npreement 
The eonrt’i lanpuape la to the elTect 
th*t the inatent re>]uirenient is map 
plicnble to such a case (although the 
court aseiiiiiHl the ease to imolve a 
“labor diapiite’’) or that the require- 
ment wae met: “Of course it has not 
been neoeuary to call upon any pub- 
lic oflicera to protect the plainttITa' 
property. But Oiat is hardly a 


prouiid for denymjr the relief sought 
CimI Practice Art section 87t> a re- 
rniired a finding that the public offi- 
cers ‘have failed or arc unable to 
fill lush adequate protection’ The jn- 
slKiit situation, w here plaintiffs are 
(icacefully and pursuant to their le- 
gal prerogative attempting to pre- 
vent a violation of their contractual 
rights by appeal to the judiciary, is 
one where the public officers ‘are un- 
able’ to furnish adequate protection.” 

88. 6 F Supp 625 (DC SD 111 SD 
11»’34) afTd so F(‘2d) 6.36 (CCA 7, 
1035). 

38 . 186 Misc 390, 282 NYS 77 
(1936). 

34 . 15 F Supp 131 (DC ND Ga 
Atlanta Division 1936). 
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to contract by representativeB who reallj^PPSIt^tliCiiii.*’ 
Since there was no showing of unwillingness Oh^^l^patt oi 
the Mediation Board to act, the bill was dismissMb. ;; ia gen- 
eral, however, the cases hold that the term “pnblio oileials** 
means state, connty or city law enforcing ofiBcers.** 
would appear to be the correct view, since the notice of 40* 
plication for an injunction required by section 7 of the 
is directed only toward “the chief of those public officials df 
the county and city” where the unlawful acts are alleged to 
have been threatened or committed. 

It has been held that an injunction will be denied where 
the public officers charged with the duty of keeping the 
peace and protecting property have failed to do so not be- 
cause of inability or unwillingness, but because of a mis- 
conception of the law governing the situation. In Knapp- 
Monarch Company v. Anderson," the Chief of Police testi- 
fied that his version of the legality of mass picketing was 
that such picketing was entirely lawful, except where result- 
ing in “riots, traffic jams, fighting, assaults and other like 
violent conduct” The court thereupon instructed the Chief 
of Police that mass picketing inevitably results in violence, 
intimidation or both, and is consequently illegal per se and 
subject to the duty of the police to deal with summarily by 
arrest. Hence, reasoned the court, there being no evidence 
of inability or unwillingness on the part of the public offi- 
cers charged with keeping the peace to deal with unlawful- 
ness and to perform their duties, an injunction should not 
issue. To the contrary is Bosch Jewelry Co. Inc. v. United 
Retail Employees." There the court stated that it was 
brought out in the case that the Police Department leaves 
to the discretion of each individual precinct captain the 
right to determine in what general form picketing is privi- 
leged. “Thus the number of pickets, the manner of picket- 
ing itself and the character of the whole program to ad- 


Sa Sec lake VAllejr Fcrm Prod- 
net* c. HOk WaffoD Driven Unkm, 
les P(Sd) 426 (CCA 7, 1939) ; Cnp- 
]Sw Oa T. AMrieu PedentSoa »( 
labor, SO f Slipp S94 (DC KD Mo 


£D I9S7). 

aa 7 F Bnpp 332 (DC XD m 
1934). 
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vUe tlUB jpnmaQi^^e nature and extent of the strike is re- 
posed 'vtpbilt tie sound discretion of a police officer.” The 
court described the illegal character of the picketing and 
ststed &at “there is nO doubt that the police officers have 
sODpdSSoed, unintentionally, no doubt, in a course of con- 
dl^ illegal, anti-social and fundamentally-opposed to the 
|nc*^rvation of these plaintiff’s rights.” The fact that the 
'ptoteictio.n ’Kas, oi u ms- 

taken exercise of discretion rather than unwillingness or 
inability mattered not, and the plaintiff’s application for an 
injunction was granted- 

In several cases the courts have had occasion to examine 
the evidence for the purpose of determining whether police 
protection was adequate or inadequate. In Chippies Co. v. 
American Federation of Labor,” it was held that the com- 
plainant had failed to meet the present requirement, the 
court saying : “It appears from the evidence that the police 
department, when called upon to patrol the plaintiff’s prop- 
erty or to furnish escorts for any of plaintiff’s employees, 
responded promptly and efficiently.” A contrary decision 
is Lake Charles Stevedores v. Mayo,” which involved a par- 
ticularly violent controversy. The sheriff placed two depu- 
ties upon the scene of disorder, one of whom had three sons 
in the picket line. The governor refused to send in state 
police or units of the National Guard. Thereupon the local 
dock board employed a detective agency who sent in 50 
wTTtw-it This, m turn caused the udllou. to 

renew its mass picketing with greater energy and ere long 
a veritable war was precipitated, with the result that men 
were killed and wounded. The governor closed the port 
for six days and at the expiration of that time announced 
tbat he would “wash his hands” of the matter. “Both the 
sheriff and the governor, as well as their adherents, were 
in the midst of a campaign for the general state election of 
officers,” the Court observed, “and there appears little doubt 
but that this fact accounts for the failure or refusal of these 


. St. so y Bupp 804 (DC ED ED 
US7). 
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officials to do their duty.” The court co&chided that the 
complainants had amply satisfied the present requirement. 
In Cinderella Theater Co. v. Sign Writers’ Local tJnion,** it 
was lield that the discharging of two stench bombs in one of 
the plaintiff’s theaters more than a year prior to the time of 
application for an injunction, thougli there was no recur- 
rence of such activity thereafter, is suflicient to indicate in- 
ability by the police to furnish adequate protection where 
it further appealed that the plaintiff’s advertising posters 
and signs in front of their theaters were repeatedly {and 
usually at night) defaced and mutilated b>' unknown per- 
sons who replaced pasters on the signs reading “unfair to 
organized labor.’’ But in United Rtatc.s Elec. Mfg Co. v. 
Frykberg/' isolated instances of violence were held insuffi- 
cient to indicate that the police were unable to deal with 
the controversy 

The circulation of false and misleading statement.s when 
coupled with the use of stench bombs, vandalism and 
the collection of crowds, by street meetings at the 
complainant's premises were held in De Agostina v. Ilolm- 
den** to justify a finding of dereliction by the police. How- 
ever, in Heintz Mfg. Co. v. Local Union," the maintaining 
of a picket line which at times reached the numbers of 250 
to 300 men wa<5 held insufficient to show inability or un- 
willingness on the part of public officials to protect the com- 
plainant's property though the Mayor had refused to drive 
away all but a handful of pickct.s, whore it also appeared 
that no violence had taken place, that the picketing was 
peaceful except for occasional insults and opprobrious 
epithets and a single case of jostling, and that the city con- 
tinuously maintained a police force varying in number from 
15 to CO, which were in complete control of the situation. 
Grandview Dairy, Inc. v. O’Leary" is a case where police 
protectimi was held inadequate. Said the court : “The tes- 

4a 0 P Sopp 104 I IX' ED Micb 41. 20 F Supp 110 (DC ED Pa 
SD 1034). 1037). 

41. 03 XYU 2852 (1035). 44. 158 MIm 701, 285 KYS 841 

40. 157 lilM 810, 285 Kl'S OOO (1034). 
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timony showg that the plaintiff served thousands of cus- 
tomers, mostly small storekeepers, whose places of business 
are widely scattered over the area of the entire city. The 
method of the defendant is to employ flying squadrons 
which trail different trucks of the plaintiff manned by 
agents who stop only briefly at the stores of the customers, 
make visits of intimidation and threat, and then depart for 
the stores of other customers in localities unknown. Man- 
ifestly, it is impossible lor the police authorties to give ade- 
quate protection against such picketing unless they are to 
be expected to detail oflicers on continual guard at every 
establishment. The proof shows that plaintiff appealed 
for police protection and was promised full cooperation 
and that, apparently, a sincere effort was made by the mu- 
nicipal police authorities to give such protection But it 
proved unavailing, for the acts of visitation and intimida- 
tion continued.” 

Section 221. Efforts at Settlement. 

Section 8 of the Act, setting forth the requirements which, 
in addition to the others heieinbefore set forth, must be 
satisfied as conditions to the obtaining of injunctive relief 
under the Act, provides as follows: “No restraining order 
or injunctive relief shall he granted to any complainant who 
has failed to comply with any obligation imposed by law 
which is involved in the labor dispute in question, or who 
has failed to make every reasonable effort to settle such 
dispute either by negotiation or with the aid of any avail- 
able governmental machinery of mediation or voluntary ar- 
bitration.”" 

M. At common Ian. refusal by an pellinf?, by judicial decision, resort 
employer to submit dilTcrcnccs to to arbitration In Vaughan v. Kan- 
arbitral ion does not operate to Imii sa» City Moiing Picture Operators 
equitable relief against Illegal labor I nion. 35 F(2dl 78 (DC WD Mo 
activity. Thomson Mach to » "he™ a blanket injunction 

Brown, JfJ Eq 32(1, 108 A 12" was entered because of the violence 
(1918); Berg Auto Trunk * Spe m connection with past exercise of 
cialty Co. v. Wiener, 121 Mise TOO, the labor activity, the court indicat- 
200 NY8 746 (1023). In the latter ed that the injunction was entered 
case, the court said that any other partly because the union hod refused 
rule would have the effect of com- to meet with the employer in oonnec- 

687 



It is graerally held tliai failure by a eoiqp|||jyi|^ *Bsf» 
tbe making of every reasonable effort to Betmiitl'^i0lDr dw* 
pate,” either by negotiation or with the aid of goypin M jl l iwatal 
machinery of mediation or voluntary arbitration/pii(^|adM 
the issuance of an injunction.** In Bnlkin v. Sadot***, ^ 
court accordingly held that “since the suit was brought;|i^ 
maturely plaintiffs cannot help their position by attemp1^|| 
to amend the bill by showing that the prerequisites of brih§*' 
ing suit were complied with after its commencement.” It 
has been held that mere perfunctory efforts will not lay the 
foundation for the satisfaction of this requirement.** In 
one case, however, it was held ** that “the statute only re- 
quires that attempts at settlement be made prior to the 
issuance of the injunction ; it does not require the offer to be 
made prior to the institution of the action.” In another, the 
court, stating that “an unlawful act can hardly be the sub- 
ject of mediation or arbitration” held** that, though the 
controversy was apparently a “labor dispute,” no allegation 
or proof of attempted settlement needed to be made. 

An exceedingly doubtful reading of the instant provision 
of the New York anti-injunction act is that contained in 
May’s Fhirs and Eeady-To-Wear, Inc. v. Bauer,** where, 
though picketing in the absence of a strike was held to con- 

tkHi with anc of tho iuaoo iaToWcd cTorything in their power to effect 
!■ the diepote. e Tolentery end friendir ndlttettneilt 

See, for etetutee dcellng with the of the eontrorerey. without teete 
urUtrethm of labor disputae, Infrs. pleaded in anpport of eudi eUesuthm, 
aectiona 4117, 4S9. Arbitration gen- ia InaniBcient. Stanley ▼. Peabody 
eraUy is diacoased supra, at diapter Coal Co, 6 T Supp 012 (DC SD III 
elerea, aectiona 17S-18S. 10S4i. 

da I.. L. CoryeU a Son r. Petro- 47. >1 Pe D * C Ml (USB), 

hnm Worfwrs Ueioo, 10 F Supp 740 da OiiaiMlo Mills, Inc. r. Itsvea- 

(DO) Mo Third DirMion 18M); Oa- sou, STYU Jam Id. 1»W (VY So* 
wadd V. Iidader, 20 F Supp 870 (DC preaae Court, NT County}. 

XD Pa IBlN)} Ptople ex rei. Bandncfs dff. Murphy e. Balph, IffS Wm 
r. mqpa Ooauty, IM Mise 35S, 200 SM. 290 NTS t70 (1007). 

NTS t BnUdii r, Sadca, n M. Wlseouain State PedentioB. of 

Pa D a C 001 (lOSS); Hnlaiaar e. Labor *. Siiuplax Shoe Mff. Oa> MO 
KHae, U Tail U (Pa) 110 (1930) j Wia 020, SM NW 00 (1034). 

ToMb ▼. Sbapfro. 02 Pa D a C m OL 202 NY 031. *« Ng(Ml Ot# 

(hWO). 4 fia ieal aQasathMa to tfeo (1040), rearguamt dMdad 18S NT 

4^ tto paltieaBn hart duM 804, 87 NK(M) MO (tOfO). 
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a ^^i^^airpute” under the New York Anti-Injunc- 
tion 4^llrt held further that under such circum- 

allegation needs to be made nor proof adduced 
thll)t '^N(''^aniployeT offered to settle the controversy. Said 
thO'fWWJrt: “In the absence of evidence of a contrary In- 
tel^' ft reasonable construction of the statute does not re- 
the allegation and proof that plaintiff employer of- 
illred to negotiate with defendant union in a situation such 
fts that disclosed by the findings in the case at bar. It has 
been found that this defendant union does not include 
among its members any employees of the plaintiff employer 
and that every employee of the plaintiff employer is op- 
posed to being represented by the union. Under these cir- 
cumstances, negotiation would be an idle and futile cere- 
mony and need not be alleged and proved as a prerequisite 
to injunctive relief.”" This is outright disregard of the 
express words of the statute. Having found that the con- 
troversy is a “labor dispute,” the provision relating to rea- 
sonable effort to settle the controversy applies. The provi- 
sion, indeed, applies only in such a case. It might also be 
noted that the Now York Court of Appeals has long upheld 
the legality of picketing in the absence of a strike upon the 
theory that “The labor organization may be as interested 
in the wages of those not members or in the conditions un- 
der which they work, as in its o^vn members, because of the 
influence of one upon the other. All engaged in a trade 
are affected by the prevailing rate of wages. All by the 
principle of collective bargaining. Economic organization 
today is not based on the single shop.” ** The notion that 
“the right to strike and maintain pickets ag^ainst the em- 
ployer is deemed the right of his employees only”** which 
underlies the rule in those jurisdictions holt^ng picketing 
illeg^] in the absence of a strike,** is not that which has de- 
cs. A«oon)i Donnelly Ourment 6S. Exchange Bakery v. Rif km. 
CoiB|MUiy t. I.L.O.W.U. F(*d) 3Q0 24.’> NY 260, 167 NE 130 (1927), re- 

<0CA 8, 1«S8). eert den, 305 US argument denied 246 NY 661, 187 
m. I» 8 Ct 364, 83 L Ed 430 (1939) ; NF. 89.6 (1927). 

CoDCtruetiOD Company, Inc. r. 84. Simon v. Schwac hm an, 18 NK 
SJaehwlU, U1 FiSd) 971 (CCA 7, (2d) 1 (Maas 1938). 

88. See supra, section U7, nv • 
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termined the life of the New York law. raaol^ is that 
picketing in the absence of a strike, which •Wri.f iw recognized 
right in New York prior to the enactment of the sptMn junc- 
tion law, equal to any other picketing right, is no., a right 
subjected to a disability to which picketing in eon** '■’lion 
with a strike is not subjected. 

It will be noted that the langruage of the requirement ; *es- 
ently considered does not seem at any time to obligate one 
to utilize governmental machinery of mediation or volur 
tary arbitration. The words of the statute, that is to sa;. , 
are in the disjunctive, requiring direct negotiation or the 
utilization of governmental machinery. In Cole v. Atlanta 
Terminal Co.,** however, the court held that, in a controver- 
sy between two groups of clerical workers of terJi i ’ 
company subject to the Railway Labor Act, the plaiiiti i - 
obligated to employ the sendees of the Mediation iloa. t 
constituted under that Act for the purpose of certifying ap- 
proximate bargaining agents and otherwise oflVcting tlie 
settlement of labor disputes. In clear violation of ti.«* 
language of the statute is the holding of the court in Bulkin 
V. Sacks*’ which was an action by a labor union against 
an employer to restrain further violation of a collect u • 
bargaining agreement. Although it appcare<l that the 
olaintiflF had, before commencement of the action, song ^ 
compliance with the term** of the agreement, an injuncli"'* 
was denied solely because tlie plaintiff had failed to avail 
itself of the arbitration facilities afforded under the Stflte 
Mediation Act. "Or,” reads the statute. "And,” says the 
Pennsylvania court. 

The courts have passed on numerous factual pattern*? 
wherein the sutBciency of an allegation or proof in support 
thereof, that every reasonable effort was made to settle lli« 
dispnte, was questioned by the party against whom the in 
janctioa was sought. In Grandview Dairy v. Leary, ** the 

Brt of thorn jnrt' nrtiofM whs-h hoM 07. 31 Po D & C SOI (1038). Sm 
picketing I, if cniTwd on in the itlfO ToMn t. Shmpiro, Pn T> & 0 
•boenre of A 291 <1038) 

M. IS F Snpp 131 (DC .VD Ca 89. ISB Mine 791. 285 KVS Ml 
Atinata DivifiMi SOSti). (1930). 
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I expiration of tbe agreement between 
[rer a&d the defendaid^ union a discuesion 
leotion with the renewal thereof at which 
_ _ i^e plaintiff stated “that its employees were un- 

have it renewed tmless they received through the 
dm^il^&mt the same advantages which they would receive 
iMoagh their own organization,” which the defendant re- 
The employees, it apeared, threatened to strike if 
%e agreement were otherwise renewed. The court held 
this sufficient effort to negotiate a settlement as against the 
defendant’s contention that further parleys were neces- 
sary." In De Agostina v. Holmden," which involved a suit 
by one labor union against another in a jurisdictional dis- 
pute, the evidence, which the court considered sufficient, 
failed to disclose any attempt by the plaintiff himself to 
negotiate a settlement of the controversy. Beliance was 
placed by the court upon the fact that the Independent 
Theatre Owner’s Association had, with the plaintiff’s 
knowledge, sought to effect a settlement of the controversy, 
and the further fact that the plaintiff. Allied Motion Picture 
Operators Union, had theretofore attempted to ameliorate 
the internal conditions of the defendant, Local 306 of the 
Moving Picture Machine Operators Union. In Mayo v. 
Dean,** the plaintiff was held to have satisfied the instant 
requirement by availing himself of the services of a media- 
tor of the Department of Labor, while in Newton v. La 
Clade Steel Co." a like holding was based upon evidence 
that the plaintiff’s president negotiated with the State La- 
bor Board after a complaint had been filed with the Board 
by some of the plaintiff’s workers. 

Cases involving competing unions have been troublesome 
to the courts in relation to the present requirement. Faced 
with the broad definition of the words “labor dispute” in 
the Norris Act, federal courts have generally, as has been 


as. See Also ‘Bnecli Jewelry Co. t. 
Uaited BeteU Employeee UiUon, 108 
IQm 224, 6 KYS(2d) 675 aOSS); 
y Brerett ▼. Peone, lOS Uiae 689, 8 
830 (1888). 
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seen,** held picketing by one anion seekiog^'llio didodgi^ an* 
other onion to constitute a ‘‘iabor dispute” and iMiioe to pat 
the complainant to the onus of alleging and proving the re* 
quirements which, under the Norris Act, condition the issn- 
auce of an injunction. Here a difficulty develops, foT th^ 
employer is thereby required to allege and prove that 
is an unfair labor practice under the National Labor fic- 
tions Act, namely, that he has bargained with a view toward 
effecting a settlement with a union representing less than a 
majority of his employees. Faced with this situation, some 
courts have held that in such a case the instant requirement 
may be dispensed with since, as was said in one of the cases, 
“it clearly appears from the facts pleaded that any effort on 
their part to settle the di.spnte would liave violated the duly 
which they owed to their employees tjnder the terms of the 
National Labor Relations Act and under their contract with 
their employees and would have l)epn useless and unreason- 
able.” •* In Grace Co. v. Williams.* where the holding was 
to the same effwt, the court indicated the reasoning l>ehind 
its decision as follow.s: “The Norris-La Gnardia Act is 
general in its character, and was passed prior to the enact- 
ment of the Wagner Act or the Railway Labor Act.** At 
the time of its enactment, the obligations imposed upon the 
employer with resixxrt to dealing with the duly constituteil 
representatives of the emjdoyees alone and as a unit had 
not been imposed. The later establishment of these obliga- 
tions by the latter act operated to create an exception to the 
general provision of the Norris-Iva Quardia Act, with the 
result that employers, by reason of the recently established 
obligation to deal with one entity and one alone were neces- 
sarily not required to deal or negotiate with any other.” 


as. s«« Mrtloo 811 
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Section 223t Xlmitations upon Ez Parte Orders. 

As has been seen from the provisions of section 7(e) of 
the act, ez parte orders in restraint of labor activity may 
issue where the complainant alleges that “unless a tempo- 
rary restraining order shall be issued without notice, a sub- 
stantial and irreparable injury to complainant’s property 
will be unavoidable.” It is also provided by section 7(e) 
that the ex parte order may be issued only upon testimony 
under oath which, if sustained, would be sufficient to justify 
the court in issuing a temporary injunction upon a hearing 
after notice. It is further provided that a temporary re- 
straining order “shall be effective for no longer than five 
days and shall become void at the expiration of said five 
days,” and that neither a temporary restraining order nor a 
temporary injunction shall be issued unless the complainant 
first file a suitable undertaking to recompense the defendant 
for any loss, expense or damage (together with a reasona- 
ble attorney’s fee) should the complainant ultimately prove 
unsuccessful in establishing his case. 

Section 223. Undertaking Required by the Act. 

The undertaking required by the act as a condition to the 
issuance both of a temporary restraining order and a tem- 
porary injunction must be sufficient, as sketched in the pre- 
ceding section and more fully to be stated in this section, to 
recompense those enjoined for any loss, expense or damage 
caused by the improvident or erroneous issuance of such 
order or injunction, including all reasonable costs (together 
with a reasonable attorney’s fee) and expense of defense 
against the order or against the granting of any injunctive 
relief sought in the same proceeding and subsequently de- 
nied by the court. It is further provided by section 7(e) 
that a defendant aggrieved by an improvident issuance of 
a temporary restraining order or injunction may have his 
election to proceed either to have his damages assessed in 
the same proceeding or to pursue his ordinary remedy by 
suit at law or in equity upon the undertaking. Should the 
aggrieved defendant determine upon a hearing within the 
injunction proceeding to determine his loss and damage, 
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then it is provided that both the complainant and the snrety 
submit themselves to the jnrisdietion of the court for that 
purpose by the film" of the undertaking. The language of 
the applicable provisions of section 7 is as follows : “The un- 
dertaking herein mentioned shall be understood to signify 
an agreement entered into by the complainant and the sure- 
ty upon which a decree may be renderetl in the same suit or 
proceeding against said complainant and surety, upon a 
hearing to assess damages of which hearing complainant 
and surety shall have reasonable notice, the said complain- 
ant and surety submitting themselves to the jurisdiction of 
the court for that purpose. But nothing herein contained 
shall deprive any party having a claim or cause of action 
under or upon such undertaking from electing to pursue 
his ordinary remedy by suit at law or in equity.” 

In Cinderella Theatre Co. v. Sign Writers Local Union,” 
it appeared that a temporary injunction issued before a 
hearing was lifted by a dismissal of the bill after hearing. 
The defendants thereupon filed a petition against plaintiffs 
and their surety on their bond, for assessment of damages, 
costs and attorneys’ fees Plaintiffs contended that the de- 
fendants were limited to the arbitrary amounts allowed in 
taxing costs in th(* ordinary equity case but the court held 
otherwise, deciding that the rule under the Norris Act was 
different from the rule governing ordinary equity eases, in 
view of the express language of the act. 

Where a bond is taken on tlie issuance of a temporary 
restraining order, no further liond need be taken upon is- 
suance of an injunction pendente lite, and if the complaint 
is thereafter dismissed the court may, in the proceedings, 
award counsel fees to the defendant’s attorney." 
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Section 224. Limitation on Prohibitions Included in Re- 
straining Orders and Injunctions. 

Section 9 of the act provides as follows : “No restrain- 
ing order or temporary or permanent injunction shall be 
granted in a case involving or growing out of a labor dis- 
pute, except on the basis of findings of fact made and filed 
by the court in the record of the case prior to the issuance 
of such restraining order or injunction; and every restrain- 
ing order or injunction granted in a case involving or grow- 
ing out of a labor dispute shall include only a prohibition 
of such specific act or acts as may be expressly complained 
of m the bill of complaint or petition filed m such case and 
as shall be expressly included in said findings of fact 
made and filed by the court as provided herein.” 

Speaking generally of the purpose of section 9 of the 
Non IS Act, the United States Supieme Court has stated” 
that “the evident purpose of this section, as its history and 
context show, was not to preclude mandatory injunctions, 
but to forbid blanket injunctions against labor unions, 
which are prohibitory in form, and to confine the injunction 
to the particular acts complained of and found by the 
court.” 

In American Steel Foundries v. Tri-City Central Trades 
Council,’* the United States Supreme Court so construed 
the Clayton Act as to permit the employment of “mission- 
aries” notwithstanding that there was violence used by the 
labor union in connection with the past history of the dis- 
pute.’* Nevertheless, lower federal courts continued to is- 
sue blanket injunctions restraining all labor activity, where 
violently exercised in the past.’* 

litwral construction to such effect (1930), where, in connection with the 
“It could hardly mean,” said the American Steel Foundries case, the 
court in speaking of section 7(e), following is said “.Although anal- 
“that expenses were to be allowed. ogies from other fields of equity ju- 
only, if the bond were giicn” risprudence cannot be conclusive it 

69 . Virginian Kailivav Co v Sys is significant that the Supreme Court 
tern Federation, 300 US 513, ,103, 57 seems to have adopted the new tiiat 
S Ct 692, 607, 81 L Ed 789 (1937) lawful acts may not be enjoined, 

70. 267 US 184, 42 S Ct 72, 80 even though unlawful acts have been 

L Ed 189, 27 ALR 300 (1921) committed,” 

71. Sec Note, 43 Harv L Rev 966 78. See Vaughan v Kansas City 
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6. Appeals 

Section 225. Provisiou of the Act. 

Section 10 of the act provides as follows: ‘^Whenever 
any court of the United States shall issue or deny any tem- 
porary injunction in a case involving or growing out of a 
labor dispute, the court shall, upon the request of any party 
to the proceedings and on his filing the usual bond for cost% 
forthwidi certify as in ordinary cases the record of the 
case to the circuit court of app}ea]s for its review. Upon the 
filing of such record in.the circuit court of appeals, the ap- 
peal shall be heard and the temporary injunctive order af- 
firmed, modified, or set aside with the greatest possible ex- 
pedition, giving the proceedings precedence over all other 
matters except older matters of the same character.” 

Section 226. Judicial Interpretations. 

It has been held in spite of this .section, that a preliminary 
injunction issued by the Supremo Court of the District of 
Columbia which restrained picketing until the final hearing 
of the case may not be appealed from, because not constitut- 
ing a “final order, judgment or decree” nor an interlocutory 
order affecting the possession of property so as to come 
within the purview of a 1929 statute regulating appeals in 
the District of Columbia from judgments and decrees of the 
Supreme Court.” 

It has also been held in Idaho” in conection with the anti- 
injunction statute in force there, that the State Supreme 
Court does not have any jurisdiction to review a temporary 
injunction issued over the objection of (be union that the 
controversy involved a ‘Habor dispute” where the trial 
judge, contending no “labor dispute” existcnl, refused to 
certify the record to the Appellate Court. The Supreme 
Court indicated in its decision that the reason for its hold- 
ing wa« that it pref<‘rre<l to pass upon the anti-injunction 

Morins Pietnrr 0|>«nit»rt’ I'nion, M of Colombia 1935). 
g{Sd) 78 (PC Wl> Mo IKS). 74. HoIm Oroeerjr Oo. t. StamiMB, 

78. tiagro Aniaiio* Hany M Mabo 344. 73 P(Sd) 847 (1887). 
Ksatmuh 78 rtSd) 415 (CCA Kat 
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statute and tim application thereof, after a trial upon the 
merits. 

In Pennsylvania it has been held that an appeal from a 
temporary injunction will he, but the court said that “The 
general rule is firmly established that upon an appeal from 
a decree refusing, granting or continuing a preliminary in- 
junction, we will examine the record only for the purpose of 
determining whether reasonable grounds existed for the 
decree entered, and the merits of the case will not be con- 
sidered by us unless it clearly appears that there was no 
basis for the action of the court below, or that the rules of 
law relied upon are either erroneous or without applica- 
tion. In appeals of this character any expression of opin- 
ion upon the merits of the case should be withheld until aft- 
er final hearing and decree.”™ 

7. Teial by Jury in Indieect Contempt Cases 

Section 227. Provisions of the Act. 

Section 11 of the act provides as follows: “In all cases 
arising under this chapter in which a person shall be 
charged with contempt in a court of the United States (as 
herein defined), the accused shall enjoy the right to a 
speedy and public trial by an impartial jury of the state and 
district wherein the contempt shall have been committed: 
Provided, That this right shall not apply to contempts com- 
mitted in the presence of the court or so near thereto as to 
interfere directly wdth the administration of justice or to 
apply to the misbehavior, misconduct, or disobedience of 
any officer of the court in respect to the writs, orders, or 
process of the court.” 

The language of section 12 is as follows : “The defend- 
ant in any proceeding for contempt of court may' file with 
the court a demand for the retirement of the judge sitting 
in the proceeding, if the contempt arises from an attack 
upon the character or conduct of such judge and if the at- 
tack occurred elsewhere than in the presence of the court 

78. Yale Knitting MUla t. Knltgoud Workers Union, 334 Pa 23, 5 A (2d) 
323 (1939). 
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or 80 near thereto as to interfere directly ■with the adminis- 
tration of justice. Upon the filing of any such demand the 
judge shall thereupon proceed no further, but another 
judge shall be designated in the same manner as is provid- 
ed by law. The demand shall be filed prior to the hearing 
in the contempt proceeding.” 


Section 228. Judicial Interpretations. 

The right to trial by jury under the Clayton Act, though 
mandatory,’* is limited, as has been seen, to cases where 
the alleged contempt also constitutes a crime.” Violation 
of an injunction order not being necessarily a crime, the 
right to trial by jury to probe the evidence to support the 
violation in a contempt proceeding docs not exist under the 
Clayton Act.’* No such limitation appears in the Norris 
Act. But of course a iJcrson cited for contempt of an in- 
junction in a labor controvers> where the injunction was is- 
sued upon the ground that no “labor dispute” existed can- 
not invoke the right to trial by jury provided for by sec- 
tion ll.” Nor can such right be invoked even though the 
main controversy involves a “labor dispute,” where cita- 
tion for contempt is predicated upon resistance of execution 
by an oflScor of the court, such as a Mar.shal, of a writ which 
the officer was required to execute by order of the court.** 
It has lM*en held that contempt proceedimrs will be dis- 
missed where the complaint in the action is not verified, not- 
withstanding the lack of verification was not called to the 
attention of the trial judge.** It ha.s also been held that, 
though contempt of an injunction order will not Ik? excnsiHl 
where bad advice of counsel sought in goo<l faith induced 


7C. MSeharlwiii T. I'nilrd Slate*, 
2M I'S 48, 45 H Ct IS, Ad t. Kd 1(12, 
*7 ALB 431 (1924) 

77. Se* Cano* Crwk Coal Co. r. 
ChriaUnMMi. 281 F Hr, 9 (DC WP Kf 
1922J, raveiwd on anothrr t^rraind 
*ub noni. Sandrfnr » < nn.M- ( rwk 
Coal Co. 293 P 379 (CC.l fl. 1923). 
m CK 42. 43 S a 18. 89 L FA 1«2. 
27 AlJt 431 (1024). 

7A Toliaforo v. L’nited Kutn, 880 


F 814 (DC WD Va 1982) aff'd 890 F 
90« ICCA 4. 1923). 

79. inn V. I'liiU'd Sulea, 84 F(8d) 
27 (CCA 3, 1938). reverond on otltrr 
(fpmmd*. 300 CS 10.3, 67 8 Ct 347. 
81 I. Ed 537 (1937). 

•0. I{ii»»e) ». Cnttml KtatM. 80 F 
(2d I 389 (CCA 8, 1938). 

■1. CiinlimaR v, Maelceajr, 200 A 
303 (Uaiii*, 1938). 
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the commission of the act which constituted the contempt, 
the circnmstances will operate to mitigate punishment,” 
and in one case sentence was suspended pending good be- 
havior where violation of the injunction was the result of 
bad advice.” The situs of trial in cases involving indirect 
contempt is the place where the alleged contempt took place 
and not the place where the person alleged to have commit- 
ted the act of contempt resides ” 

A proceeding in equity for punishment for civil contempt 
must be dismissed where the parties in the interim effect a 
settlement of the controversy which was the basis of the 
original suit in equity.” But the settlement of the under- 
lying controversy does not deprive the court of its power 
to punish for contempt the disobedience of its mandates, 
since here there is no private quarrel involved, but rather 
the disregard for and the disobedience of the orders of a 
court of law, which it cannot lie in the power of private par- 
ties to mitigate by private settlement.” 


Section 229. Collateral Attack upon Validity of Injunc- 
tion Order. 

The question has been raised whether the improper is- 
suance of an injunction may be attacked collaterally, in a 
proceeding to punish violation of the injunction. Minneso- 
ta and New York, each answering the question in relation 
to an Anti-Tnjiinction Act patterned upon the Norris Act, 
have parted company, and a Kansas holding is in accord 
with the New York authority. In Reid v. Independent Un- 
ion ” the defendants were convicted of contempt for violat- 
ing an injunction restraining picketing. On appeal, they 


82. Blcchman v Osman, 98 NYU 
190 (1937) 

83. Busch Jewelry Co v Silvers, 
169 Mise 305, 8 NYS(2<1) 592 (1938) 

84. Houston & No Texas Motor 
Freight Lines v International Broth- 
erhood of Teamsters, 27 F Supp 262 
(DC ND Tex 1939) 

85. Gompers v. Buck’s Stove & 
Range Company, 221 US 418, 31 S Ct 


492, 55 L Ed 797, 34 LRA(NS) 784 
(1911) 

86. Gompers v Buck’s Stove t 
Range Company, 221 US 418, 31 S Ct 
492, 55 L Ed 797, 34 LRA(NS) 784 
(1911): Houston cSt No. Texas Motor 
Freight Lines v. International Broth- 
erhood of Teamsters, 27 P Supp 262 
(DC ND Tex 1939) 

87. 200 Minn 599, 276 NW 300 
(1937). 

04 » 
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urged the impropriety of the injunction in view ^/i tihe Anti- 
Injnnction statute. The court held, however, that the in- 
jnnetdon was not open to collateral attack." Tfaereftfter a 
writ of habeas corpus was taken out under a comndtiaent 
issued upon the conviction, but upon return of the writ it 
was ordered discharged and the petitioner was ordered TO- 
tumed to the custody of the sheriff. Upon apjjeal the order 
discharging the writ of habeas corpus was affirmed.** 

In People ex rel. Sandness v. Sheriff of Kings County,** 
on the other hand, the Supreme Court discharged certain 
defendants from custody on a writ of habeas corpus where 
they had been imprisoned for violation of a labor injunc- 
tion. The court held that the injunction had been issued 
in direct violation of the Anti-Injunction Act and other 
legislation governing the issuance of injunctions,** and 
could consequently be collaterally attacked. 

M. Accord Shapiro t Amal- Hatch, 3 Him .IT.'i (IS7S), and Peo- 
fpunatMl Watchmakcra’ Union, 3 CCH pic v Xicboh, 7!) NY 682 HWIO). 
Lab Caa 282 (Super Ct !,«« .\i«*clca. SectioD 882 of the Now York Cicll 
1940); liuMrtin Pub Co v O'Connor, Practice Art rvr|Uirr* applirationn for 
1 CCH Lab Cai 1300 (.Super Ct Lo* temixirarr inpinrtion* to lir made on 
Anirelea 1939), .Sontap Cham Storm notim No notim having been giren 
Oo. T. Joint Etmitire BoanI, 2 CCH of Ihr apphration (or the Injunction 
Lab Cat 37S (Sapor Ct I.O* Angrim aougbt collaterally to b« attacked. 
1940); In re Fortenbury, — P(2d) — the court found that no juriadiction 
(Oal 1940); Oaaey r. Retail Clerka had been obtained and the proceed- 
Uiuon, 32d ni 40.5, 168 NE 102 ing* culminating in the prtitloner’a 
(1927) Impriaunroent were a nullity. The 

M State ei rel Voorbee* r Syck, language of the court in the Sand- 
808 Minn 262, 277 NW 926 (1938) neat cane laupra), however, todi- 
eert. den. 306 U.S 004, 69 S Ct 04, rate# that collateral attack might 
83 L Ed 383 (1938) be made upon a decree ptirportmg to 

•0. 164 Aiitr 365, 899 NYS 9 aatUfy the pruviaioua of the Anti- 
(1937). lojunrtiuii Act, aa by finding that no 

91. The holding of the New York lateir diapute exivted, which in the 
eonrt in the Sandneaa caae moat hr mind of the Jnalice entertaining the 
nnderaUmd In the light of a mle habeas rorpua proceoding did not in 
exiatiilg ill that atate, that tem fart aatiafy timae proviaioaa (‘Un 
iwniry injamcUoni are the creature addition the injunction ordeKr waa 
of atatnte. Bachman v Harrington, void liecaiiae it waa faieaed In a earn 
iai!« NI 77 NE 667 (1906): govwned by Section 876a «rf the 
Mi«H9ell |M^ Oorporatinn r Bee- Civil Practice Act witlHiHg ooupB- 
«lkJKMlK»0,fl»NYS 77 (1936). anee with the eondithma praaadant 
jr, Eijirity JurUprwiaam, to give the oourt Jortadietlon i» Midh 
, aae' 636, Pa Hart t. eaaea,'’ p. 16). 
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In Kaasi^ji iSa connection with an Anti-Injunction Act 
modelled after the Clayton Act, the court’s holding agreed 
with the decision of the New York case in People ex rel. 
SandnesB v. Sheriff of Kings County (supra). In Giltner 
V. Becker,** the petitioner, jailed for indirect contempt of an 
injanction order, sued out a writ of habeas corpus alleging 
that the restraining order enjoining further picketing, un- 
der which he had been held in contempt for picketing, was 
issued without notice, notwithstanding that the controversy 
was a labor dispute and that he was an ex-employee. The 
court allowed the writ in spite of the general rule against 
collateral attack upon the validity of equity’s mandates. 
“We conclude,” said the court, “That the petitioner, de- 
fendant in the injunction action, an ex-employee, having 
been an employee of the plaintiff until three months before 
the issuing of the restraining order, was such as to come 
within the provisions of the statute against whom a re- 
straining order could not be issued, in a matter involving a 
dispute concerning terms or conditions of emplo 3 Tnent with- 
out a previous notice as provided in R. S. 60-1104 and 
60-1107, and because the restraining order was issued 
against him without such notice and without the necessary 
allegations to bring the case under any of the exceptions 
to the general rule, the order was issued without jurisdic- 
tion or authority and was void.” 

The problem here presented is not easy to resolve. On 
the one hand is suggested the generally accepted rule bar- 
ring collateral attack upon equity decrees, where jurisdic- 
tion is possessed over the parties or the subject matter of 
the action.** On the other hand, however, is presented the 
principle likewise well accepted that collateral attack may 
be directed against an improper assumption of equitA’ ju- 
risdiction patently excessive of equity’s historically under- 
stood limitations.** Equally instinct with contention is the 

sa. 133 Kan 170, 298 P 780 (1931). (1909); 1 Pomeroy ISqmty Jurispru- 

M. Venner v. Gt Northarn Kwy , dence, (4th Ed 1918) 53-56, In re 
209 US 24, 28 S (H 828, 62 L Ed 686 Deba, 168 US 664, 15 S Ct 900, 39 
(1908). See alao Tonnelle t. Wet- L Ed 1092 (1894). 
more, 196 NY 438, 88 NK 1088 94 . Ex parte Sawyer. 124 US 200, 
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policy to be followed in determining the permissibility of 
collateral attack. The social interest in the maintenance of 
peace, conpled with the provision for qnick appeal con- 
tained in Anti-Injunction Acts, would seem to induce a de- 
termination against the permissibility of collateral attack. 
But factors equally deserving of weight are the extent to 
which unfriendly attitudes towards labor activities among 
lower court judges may impair the rights granted labor by 
Anti-Injunction Acts, combined with general knowledge of 
the manner in which “temporary” injunctions may break 
lawful strikes and imprison innocent victims of judicial 
mistakes.** Deserving of weight in this connection is the 
argument that modern Anti-Injunction Acts such as the 
Norris Act and prototype State Acts are grounded at least 
in part in a desire by the legislature to reinstate historical 
limitations upon the jurisdiction of pipiity. Anti-Injunc- 
tion Acts have generally been sustained, to be snri'. as mere 
procedural guides to the allegedly unchanged jurisdiction 
of courts of equitv in the administration of an et|ually un- 
changed siihstantive law.** The cases passing upon the 
constitutionality of the Acts have yet to give eonsideration 
to the contention that the labor injunction ns applied by 
equity courts subsequent to the Dehs ca.se transcended the 
juri.sdiction of equity in restraining the exercise of person- 
al rights through blanket injunctions extending to lawful 


« S Ct 482. .SI L F.d 402 nssSi. 
alto Bacbcian t. (lamniitnu. 1.S4 NY 
4SS, 77 XE 6S7 llDOfij 

M. "Wb™ a lafMw Willi tbi* 

rwultant titilawfnl imjiriMinniont of 
out, the most ••(Trrtii’e curr l>v a 
writ of babrea rorpua The alow 
proeeate* of ap[M>al niaj bring relief 
•o betatedtr ax to render it prae- 
tiollT T«hieleaa " People tx rel 
SamliieM t. SbcrilT of Kinpi Coiintr. 
1«4 Miae 3SS, 29B XV.S 0 n»37). 
Tiw MUM eit«4 Uluttratea tbe reaiian 
wbirb modera Junata haec cm- 
fJiatflzwd aa • factor quaflfylim the 
awwrtMl ataciBtjr of l«sat dorlriae. 
Tha iajaMtios ba tlM Sandjieae eauw 
MS 


waa laaiief] In the aeeond iudiclal de 
partmriit whirh in Xew York U aaid. 
hy laliur to be an outatandin|{ halli- 
wnh of anti labor law The origHnal 
injunction, iaaiicd aa it waa with 
flaerint iinruncern for letrUlativt 
dniaratiuna r«ntaine<l in the Anti- 
Injiinctinn Act. wim teated eollateral- 
1,r in the flrat judicial de|>artineflt. 
where, arrordlnj; to labor, tbe jiidi- 
cUry apparently paya greatar re- 
apect for law other than that laid 
down by judicial decMon and anti- 
labor aentlment. 

M, See aupra, aeeiioa 204, and In- 
fra, aeetiofu 436, 43d. 
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US well as unlawful acts, without balance of equities. It is 
nevertheless submitted that Anti-Injunction Acts may be 
considered from the point of view of a historical corrective, 
thereby affecting the very jurisdiction of equity courts, with 
consequent basis for arguing that injunctions issued in vio- 
lation of the Acts may be collaterally attacked. 

8. Abolition" of the Rule of Vicarious Liability 

Section 230. Provisions of the Act. 

Section 6 accomplishes one of the purposes of the Nor- 
ris Act, i. e., abolition of the rule of vicarious liability in 
connection with industrial controversies by providing as 
follows; “No officer or member of any association or or- 
ganization, and no association or organization participating 
or interested in a labor dispute, shall be held responsible 
or liable in any court of the United States for the unlaw- 
ful acts of individual officers, members, or agents, except 
upon clear proof of actual participation in, or actual au- 
thorization of, such acts, or of ratification of such acts after 
actual knowledge thereof.” 


Section 231. Background of the Act. 

The background of Section 6 of the Act must be under- 
stood in the light of agency principles The common law 
rule of vicarious liability is generally applied not to the 
relationship of principal and agent but rather to that of 
master and servant, because of the gi eater control exer- 
cised by the master over the movements of his servant. Lia- 
bility of the principal for his agent’s acts follows only upon 
a showing of the agent’s authority to do the act, or the 
principal’s ratification thereof. This line of distinction has 
been accepted by the Restatement of the Law of Agency.” 


97 . Section 219 Section 220 (2d) 
indic&tes several criteria to deter- 
mine the mRStcr-servaot relation- 
ship: (1) extent of control exercised 
by the master over the servant’s 
work; (2) whether or not the em- 
ployee it engaged in a dUtinct occu- 


pation or business, (3) whether the 
kind of work involved is usually per- 
formed with or without the employ- 
er's supervision, (4) the skill re- 
quired in the partieular occupation; 
(5) whether or not *^Iie employer 
supplies the tools ami the place of 
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In abolishing the role of vicarious liabilitif^ ^ j^reaent sec- 
tion announces a preference for the prindpal'^ hgml rela- 
tionship over the master-servant relationship insi^ar as 
the union’s liability for the torts of its members are eon- 
oemed. The distinction has been explained with approval 
as follows: ’Tt is apparent that the latter conditions (mas- 
ter-servant relationship) do not exist in the case of an or- 
dinary member, on strike or otherwise. Even olBcers, em- 
powered to negotiate for and manage tlic union, do not have 
those attributes characteristic of the agent who is a servant. 
Thus for the most part it would seem inconsistent with ac- 
cepted doctrine to say that a union is liable for the acts of 
members which are not authorized or ratified just as it 
would be inconsistent to hold a corporation liable for un- 
anthorized acts of agents who are not servants.”** A wider 
view of the idea.s underlying the rule of vicarious liability 
will serve to clarify perhaps e%'en better the innovation 
brought about by this section of the Act. Various ex|>lnna- 
tions have ben offered to explain the rule,** but all find a 
focal pobit in the notion of public policy that the rule serves 
to spread the risk of bu.‘«iness enterprise.* There will thus 
be seen to be small justification for extending the nile to 
labor unions or employers’ as.sociation.s, for they can in no 
sense bo said to be involved in a profitable bu.siness enter- 
prise in attempting to secure for their members the bimefits 
of unionization or the lack of it. 


empIoTiMnt. . . . "Th* T»l»tion- 

*Kip of mBiter Bud BerTBnt l» onr not 
optblc of txut deftnition.” Sm;tlnR 
tZO (ZbT. 

M. Xotc, S8 Col L Rf* 4«a (1038). 

M. I))»(oriic*i rvtmtrrh ba* ro- 
vnlcd tiMt tbe mic wenu to bair« 
ufrung from • com decided witboat 
imcvdcnt or nMMon «Ut«d bf .Tadjp) 
BdH hi Joiwo v Bort. 90 Enf Rep 
US8. to tbo tect jemn at tbe 17tli 
Cntiir7. 


t. "It t» thoufiht that the hazxrdii 
of hoBiiHxa •hmtld be bi'roe by the 
bujiiiiea* dirertlr. It l» reaBOMd that 
If thi« nrw r»)»t item la added to the 
expenae nf di>in? buaineaa. It will 
ultimately be borne bjr tbe rrmaom- 
era of the produrt, that tba eonaum- 
era abould pay the roata wbieb tbo 
baxarda of tbe buaineaa bave In- 
eurrad.’' Note, 38 Yale L Jow 6M 
(1937). 
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Seetioa. 222. Rule of Vicarious Liability in tiie Ab- 
senea of Statute. 

In the absence of statute such as the instant section of 
the Act, the rule of vicarious liability has everywhere been 
applied to labor unions. Thus, it has been held that mere 
UODibership in a labor union without more is sufficient to 
predicate liability for acts of individuals done in behalf of 
the union, or a labor activity undertaken in behalf of the 
union.* The same result has followed upon the theory that 
all the members are engaged in a general conspiracy, the 
unlawful acts of the particular members being viewed as 
necessary incidents of the conspiracy.* It has also been 
held that, notwithstanding the fact that strikers have been 
instructed to use peaceable and orderly methods of persua- 
sion, the coercis'e acts of the strikers will be attributed to 
the union where coercion constitutes a continuous activity.* 
Nor does the instant section completely absolve the union 
from liability for its members’ torts, for authorization or 
ratification may be found to have been implied in such a 
manner as practically to reinstate the rule of vicarious lia- 
bility.* Thus in Clarkson v. Laiblan,* it was held that where 
an officer of a union has authority to call strikes, the union 
may be held liable for the damages occasioned by the call- 


S. The most prominent case in 
point 18 the Danbury Hatters case 
(Loewe ▼ Lawler, 208 U.S 274 28 
S Ct .801, 62 L Ed 488. 13 Ann Cae 
816 [1908]) Other cases arc Illi- 
nois Central R. R Co v Interna- 
tional Ass'n of Machinists. 190 F 
810 (CC ED 111 1011). Xealty v 
Local I tiion. 6 Law & Labor 307 
(Federal Court, 1023); O’Neil \ Be- 
hama, 182 Pa 238, 37 A 843 (1897). 
Cases holding to the contrary are 
Diamond Block Coal Co v United 
Mine Workers, 188 Ky 477. 222 SW 
1079 (1920) ; Schneider v Local Un- 
ion. 116 La 270, 40 S 700 (190.6); 
Michaels t Hillman, 118 Misc 395, 
183 KYS 106 (1920). 

3. United States t. Debs, 64 F 724 
(CO KD HI 1804) ; Gulf Bag Co. v. 


Suttner, 124 F 467 (CC ND CAl 
1903) , Dayton Mfg Co. t. Metal 
Polishers’ Union, 11 Ohio Sys and 
CO Dec 643 (1901) ; Patch Manufac- 
turing Co T. Protection Lodge, 77 
Vt 294, 60 A 74 (1905). 

4 . Cumberland Glass Mfg. Co. t. 
Glass Bottle Blowers’ Ass’n, 59 NJ 
Eq 49, 46 A 208 (1899). 

5. Note must be made of the diffi- 
culty of determining in the given 
case whether liability of the union 
is predicated upon the doctrine of re- 
spondeat superior or whether, on ttie 
other hand, the source of liability is 
found in authorization or ratifica- 
tion. 

6. 202 Mo App 682, 816 SW 103» 
(1819). 
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mg of a strike, though he called an unlawful «trike of which 
most of the members of the nnion were wholly ignorant. It 
has also been held that violence is so necessary a conse- 
quence of strikes or picketing that those who called the 
strike are liable for the consequential wrongdoing.’ The 
fact that oflRcials and strikers had repeatedly assorted the 
necessity for utilization of peaceful moans has been held to 
be no bar to imposing liability upon them, because they were 
connected in a common purpose with violent men.* Author- 
ization to unionize has been held to imply authority to call 
a boycott,* and in one case it was held that members of a 
trade union might be held liable for picket.e’ acts because 
the members presumptively had knowledge t hereof. Lia- 
bility of the union and all its members has also been predi- 
cated upon the fact that the union neglected to discipline 
the wrongdoing members.** or paid the fine impo.sed ujion 
such members.** 


7. Conuctt T L'nilnl Hitter*, 78 

NJ F.^ 202, *•« .V ISs .I'WOl .And 
thiti the eMdem-e filled t» 

di»cl<>«e that the otrihm. piohet* 
or other ntember* o( the union were 
mponsible for the doing of the un 
lawful art* fnited , Rail 

wav Employee! Department 2ai I’ 
470 110221 Comira ( umle-rlaml 

Olatia Mfg. Co r fila*» lllowera, 5'i 
NJ Eq 40, 48 A 2IIS iISOll) 

8 . United Slate* >, I£j Eiii|>!oveea 

Department A F.I. 2S.T K 470 iW 
ND III 19221 • (ampliell r .folinaon, 
Jl67 F 102. »2 CCA .^'.4 (CCA 0. 
ilOOO) ; Mil haeb v Hillman. 112 
Miac 30.5, 18.5 XYR 10.5 (10201. 

Patch tr 77 Vt 204, <50 A 74 

(1005) Cmtlra Knaael v Stampem, 
87 Mine 0«, 107 NYS 303 <1907( 

8. lAwlor T. Loewe, 23.5 L'S 522. 
38 8 Ct 170. 50 L F.d -141 (tOIS) 
(Danbury Hatter* Caae). 

10. Ahnninuin Chatm{t)i Co. t Lo- 
cal, latanational Moldrri Union, 
107 F m (DC WD NY 1»12», 
Cnuru ham taken co^izance of the 
hm fatiDMta nlationahip between 


local and national union*, and lure 
reqiiire<l much more etidcnre of aii- 
thori/ation or ratification to bind 
the latter for the acta of the former 
See 1 nili'd Mine W (■rki-ra v Coro- 
nado t-.«! (o 2.50 I .S ,544 42 S Ct 
570. CO I. Fd 975, 27 AI.l! 702 (1922) 

II Krce^er Crocerr A Haking t'o 
r Kelail ( lerW., 2.'rt1 F 890 IXX' 
ED Mo 191S1, NcdcrUndaeb r 
Slereiloies S,*C 205 F 397 (DC KD 
lu 192ili Southern Ry Co » Ml 
rhiniitt* 1.01 nl Union, 111 K 49 (CX7 
\Vl) 'lenn I90J), Franklin Union r. 
People. 220 III 35.5. 77 XE 178 
(1900), United Traction Co r Dru- 
(fan, 115 Mi»c 072 1H9 S\S 39 

(1921) See alait Alnuka 8 S Co r. 
Intej-natioiia) I^>ngi»hureiuen'a Aaa'n. 
2.30 F 904 ID(’ ND Waah. 1016) 
where It wat held that a trade union, 
cHiidiicting a ainke, J* liable for the 
unliiwful acta of ineiDlrer* and other* 
aaaocMting themaelrea with the 
striker*, unless aiicb act* be dis- 
avowed, and. in the rase of member*, 
the offender* dtaciplined or •xpelled. 

It. llllIcnbraAd v. Bulldtef Trade* 
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A Senate report which preceded enactment of the Norris 
Law pointed out that Section 6 applies both to the employ- 
ers and employees :** “It will be observed that this section, 
as do most all of the other prohibitive sections of the bill, 
applies both to organizations of labor and organizations of 
capital. The same rule throughout the bill, wherever it is 
applicable, applies both to employers and employees, and 
also to organizations of employers and employees.” 

The instant section of the Norris Act may be considered 
from three points of view: (1) as having sought to affect 
the rule governing liability to injunction; (2) as having 
been also intended to affect the rule governing liability to 
contempt; (3) as having likewise been intended to affect 
the rule of vicarious liability in connection with civil suits 
to recover damages for unlawful labor activity In the last 
connection, the Sherman Act would be affected.** 

It would seem clear that Section 6 is intended to affect 
the common law rule goveniing liability to injunction, but 
whatever doubt may be had upon this score, or upon the 
question generally whether the Norris law was enacted 
with intent to abolish the rule of vicarious liability in con- 
nection with liability to injunction, is resolved by Section 
7(a) of the Act, which provides that “. . . no injunction 
or temporary restiaiiiing order shall be issued on account 
of any threat or unlawful act excepting against the person 
or persons, association, or organization making the threat 
or committing the unlawful act or actually authorizing or 
ratifying the same after actual knowledge thereof. . . .” 

Section 6 has added little if anything to the law govern- 
ing liability to contempt, since at common law the penal 
nature of such liability insulates the principal from censure 
for the agent’s acts, as for the acts of any other third party, 
in the absence of the principal’s participation or direc- 
tion.*** 

It thus appears that the Norris Act, unlike the 

Council, 14 Ohio Dec 628 (1904). 14(. See State v. Shumaker, 200 

13. Senate Report No. 163, 726 Ind 623, 167 NE 769, 58 ALR 964 

Congress, First Session, p 19, (1927); Sherry v. Janor, 137 NTS 

14. See infra, section 421. 792 (1912, 

[1 TelUr]— 42 
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Clayton Act, contains no express * upon the 

nature of the connection between the 4et klleged 
to constitute a contempt, and the actor. By Sec tio n 
19 of the Clayton Act, it was provided that “w- 
ery order of injunction or restraining order shall scA 
forth the reasons for the issuance of the sainc, shall he 
specific in terms, and shall describe in reasonable detail, and 
not by reference to the bill of complaint or other document, 
the act or acts sought to be restrained, and shalj be bindinp 
only upon the parties to the suit, their officers, Cigents, serv- 
ants, employees, and attorneys, or those in active concert 
or participating ictih them, and who shall, by personal serv- 
ice or otherwise, have received actual notice of the same." 
(italics supplied). There is thns revealed a defect both in 
the Cla>ion and Norris Acts. The Clayton Act imposes 
restrictions upon liability to contempt, without counter- 
part empha.sis upon the basis of liability to injunction. The 
Norris Act, on the other hand, ha.s limited HahiJity to in- 
junction order, while leaving untouched the Uncertainties 
of legal doctrine governing the connection at common law 
between the injunction order and the person held in con- 
tempt for violation thereof. 

At common law, members of a cla.ss may bo held for con- 
tempt even though not named as ilefendants except by rep- 
resentation, and even though they arc not clearly shown 
to have notice of the injunction,** although then* jg authori- 
ty to the effect that, in the absence of agency, Notice is re- 
quired to be shown.** Some courts hold that^ where the 
doer of the alleged deed of contempt is not a member of 
the class, he may yet, according to the weight of authority, 


1C. SluuighlKsiiT T. Jordan, IM 
la4 4M. Ill KE m (19U). "tn 
later fa an, it ia comiDon not onl.r to 
■rajofal fr p wa w ttatiaa dffmdanU, tb« 
BMWbcn ef tte flaaa, thvir a^nta 
Md afl p#ftm akiins or aaatiUng 
Item, tat alM all pvrton# wbatao- 
to whom tmUm of tbe injiuif- 
atell COM*.*' teadi*. Caam on 
UM (1M4). ^ 41X11. Utter 


aonrefa are fyankfurt^r and Gr««ia, 
The tabor Injanctlon (1S30), pp. 88- 
80, Allan, Injunction ami Ontaobuid 
tabor (18041, 28 At,, L lu* S28. 
Hot are Newark Inti Baaetelt Club, 
lac. 1 . Tbeatrlcal MAangeni, A|«nU 
and Trnaauren Uniojs, NJ Eq 
A7S, 7 A(8d) 170 (1820). 

18. Armatrong r. t^iwdor Owiit, 
»S Cal 341, 188 P 1^78 (1818), 
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be held Uabte^^iflLs shown to have actual knowledge of 
the injune&at^ but others hold that mere notice of the 
injunction, where the non-member of the class had not 
been served with a copy of the injunction order, is insuffi- 
cient to predicate punishment for contempt.” 


SOttion 233. Application of the Act. 

In Mayo v. Dean,” the court interpreted Section 6 in 
a doubtful manner. There, two defendants against whom 
the federal district court issued an injunction in a labor 
dispute appealed to the circuit court because, as to these 
two, “there was no evidence of actual participation in, or 
actual authorization of the commission of, the overt acts.” 
The circuit court held, however, that even were this true, 
section 6 would afford no protection : “This might prevent 
punishment for contempt or the recovery of damages, but 
clearly was not intended to apply to the issuance of an in- 
junction to prevent future acts of coercion in a case where 
such relief would be proper.” Section 7 (a) of the Act 
which, as seen in the preceding section, clearly abolishes 
vicarious liability to injunction order, was ignored by the 
court. The several holdings contrary to Mayo v. Dean 
(supra) would seem to reflect greater respect for the 
language of the Act.” In Davis v. McGiiigan*' union 
liability for the unlawful acts of its organizers was 
held properly established under the section of the 


17. McCourtney v United States, 
891 F 497 (CCA 8, 1923); O'Brien 
V People, 216 111 354, 75 NE 108 
(1905); .Anderson v Indianapolis 
Drop Forging Co 34 Ind App 100, 
72 NE 277 (1904); State eT rel. 
LIndley v Grady, 114 Wash 692, 195 
P 1049 (1921) , State v. Bittner, 102 
W Va 077, 138 SE 202 (1928) 
la Berger v. Superior Court, 176 
Oil 719, 107 P 143 (1917); Rigas v 
Uvlngston, 178 NY 20, 70 NE 107 
(1904). See Annotation, 16 ALR 
388 (1921) “Contempt: Violation of 
Injunction by one not a Party to 


Injunction Suit ” 

19. 82 F(2d) 654 {CCA 6, 1936). 
See also Quinton’s Market, Inc. t. 
Patterson, 21 NE(2d) 540 (Man 
1939). 

SO. Cinderella Theatre Ck> ▼. Sign 
Writers Local Union, 6 F Supp 164 
(DC ED Mich SD 1934), Heinti 
Mfg. Co V. Local U. 20 F Supp 118 
(DC ED Pa 1937), Diamond Full 
Fashioned Hosiery Co. v. Leader, 20 
F Supp 467 (DC ED Pa 1937) appeal 
dismissed 99 F(2d) 1001 ((XIA S, 
1937). 

81. 36 Pa O 6t C 654 (1939). 

es» 
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Pennsylvania anti-injunction act whioli corresponds to 
Section 6 of the Norris Act, •where oflScers of the onion knew 
about and accepted benefits from, but did not repudiate 
nor try to prevent the doing of tlie acts. “A union like any 
other individual or group of persons” said the court, “can- 
not stand by and accept the benefits of acts which they 
claim to be unauthorized and then disclaim responsibility 
for them.” 
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flections 240 

Section 234. Labor Provisions of the National Industrial 
Recovery Act (1933). 

Section 7a of the XIRA provided “(1) that employees 
shall have the rifflit to oitramze and bargain collectively 
through reprc‘>eiita(ive.<5 of their own choosing, and shall 
be free from the intcrferonco. restraint or coercion of em- 
ployer.s of labor, or their agents, in the de.signation of such 
representati\os for the purpose of collective bargaining or 
bther mutual aid or protection; ( 2 ) that no employee and 
no one seeking enifdoyment shall be required as a condition 
of employment to join any eomi>any union or to refrain 
from joining, organizing or assisting a labor organization 
of his own ohoosing ” 

While the NIRA was declared iinconstitiitinnal by the 
United States Supremo Court * so immediately after its 
enactment as not to permit of any substantial effect upon 
the labor movemoiit, the Act nevertheless has had four 
lasting consequences in the development of American labor 
law. First, it acted as an impetus to labor organization. 
The American labor movement had theretofore not yet 

1 . Setaeefater Poultry Corp. » United States, 295 US 49j, 55 S Ct 837, 
7» L Ed 1570, 97 ALR 947 (1935). 
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recovered from a major nationwide Sncl vras 

slowly stagnating.* The recognition of a ol||W>- 

ize” coupled with employee representation in code imthor* 
ities formed under the Act coincided with improvii^ eeo- 
nomic conditions to constitute natural encouragements to 
the union organizer and to the unorganized. The Nott^ 
Act was but new and relatively untried legislation wh^,^ 
the NIRA was enacted, nor did the Norris Act achieve 
such popularization as did the NIRA. William Green an- 
nounced in 1933 that the American Federation of Labor 
had increased its membership by 1,300,000 since passage 
of the NIRA and as a result thereof.* 

Second, it further cotlified legislative antipathy to the 
yellow-dog contract, going further than the Norris Act 
to prohibit the very execution of such a contract as a con- 
diGon to the securing of employment. 

Third, the Act emphasized the care necessary in the 
drafting of tal)or legislation, to preserve labor’s right to 
strike, picket and boycott. It has lieen seen how the Sher- 
man and Clayton Acts were distorted by the judiciary to 
the detriment of labor.* While the labor provisions of the 
NIRA did not suffer as drastic a fate, the equivocation 
which labor's right.s to resort to the strike, picket and boy- 
cott met at the hands of several courts induced among la- 
bor leaders and labor lawyers an attitude of still greater 
circum.spcction toward legislation of the future. No soon- 
er bad the NIRA, and state Acts pattcrnetl u|wn it, found 
their way into the statute books, than eonrls advanced the 
contention that strikes, picketing and Iwyeotts were there- 
by outlawed. And in one case it was netually held that, 
in view of the Acts, “strikes are forbidden by the public 
policy of nation and state.”* A like contention advanced 
was that the Acts, in providing for the mediation of dis- 
putes, made resort to mediation a condition to right 


a N«w lUpaMie, Janoarj 9r<t. 
1S34. pp. 2», 211. 

a S»W Yeric TIoim, October end, 
IMS, p. 1. 

4^ Bw npra, ckitpicrt tweirr and 


lUrtMD. 

a Clktnd «. lUtaU Ckriu lirtl 
ProUrtW* Amo. 114 SJ JSq 
A 4M (U3S). 
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to eii|ra|:e in aHagrform of labor activity for the enforcement 
of any demand. And a New Jersey court so held.* So al- 
so, tha argument was advanced in one case that the Act 
oatla#Bd the closed shop contract, bnt it was held that such 
agreements were binding in spite of the Act.'' Express 
T^rvation of the validity of closed shop contracts and 
i&e right to strike in the National Labor Relations Act and 
similar state statutes were but two of the consequences of 
labor’s experience under the NIRA It was suggested in 
one case in New Jersey that the National Industrial Re- 
covery Act had outlawed national labor unions,* but on 
appeal the view of the court below was reversed, the court 
8 a 3 dng :* “The Vice-r’liancellor would . . . prevent the 
employees of the individual plant from participating in 
any organization but one composed of the plant’s own em- 
ployees, under the sole leadership of persons selected from 
its members, and limit their activities to seeking an equi- 
table adjustment of their grievances relating to labor con- 
ditions in their own plant. A congressional purpose to 
effect this radical departure fiom a firmly established pol- 
icy will not be imiilied It must be expressed in clear and 
unequivocal language.” 


Section 235. The Company union. 

' A fourth .significant and lasting consequence of the NIRA 
is found in the fact that the Act popularized and extended 
the emplovTnent of the company union. This is not to say. 


6. Lichtman v lieather W Indus- 
trial 314 NJ Eq 590. 109 A 

498 (19.13) Con/ro Ilnyonnc Tex- 
tile V. Am Fed of Silk Workers. 
11« NJ Eq 146. 172 A .551. 92 .\LR 
1460 (10.'14) modifvlnjt 114 M Eq 
.107. 168 A 799 (1933), Bernstein v 
Retail Cleaners A D Asso. 31 Ohio 
XP(NS) 433 (1934); International 
Alliance v. Rex Theatre- Corp 73 
P(2d) 02 (CCA 7, 1934). See also, in 
this conneetion, Durable Sportswear 
Co. NYU September 13th, 1938, p. 
9 , refuaiog to ^ant an employer an 


injunction against picketing because 
the employer had refused, though re- 
quested by the Recovery Adminis- 
trator, to refer the quarrel to the 
Labor Board for mediation 

7. Farulla v Frenndhch, 153 Misc 
7.18, 277 NYS 47 (1934) 

8, Bayonne Textde Corporation v. 
American Federation of Silk Work- 
ers, 114 NJ Eq 307, 168 A 799 
(1933). 

». 116 NJ Eq 140, 172 A S61, 02 
AUt 1460 (1934). 
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of course, that the NTRA did so by express Or even implied 
provision. The company union was rather, like its prede- 
cessor the yellow-dog contract, a creature of lawyers*^ in- 
genuity. The XIRA publicized the respectability of trade 
unions. Employers diverted the organizational drive 
brought on by the NIRA through creation or domination 
of resulting employee organization.** In Sherman v. 
Abeles,** it was held that sponsorship by an employer of a 
company union was not neces.sarily violative of the New 
York State prototype of the XIRA. The legal talents of 
the lalmr movement wore thus presented with an added 
obstacle to union organization which they were according- 
ly careful to outlaw, as shall heieafter be .seen,“ in the Na- 
tional Labor Relations Act. Since the comjiany union has 
played an important role in the history of American indus- 
trial relation.^, it will receive a more extended considera- 
tion in sub.scquent sections. 


Section 236. The Company Union— Effect of Policies of 
National War Labor Board. 

The term "company union’’ is clcKcly associated in the 
public mind with the XIR.A The XIR.\, to he sure, gave 
a decided imiietiis to the development of the company 
union, an impetus, moreover, whose etTeet^ iiave continueil 
even to the pre.sent time. IJnt the company union is much 
older than the XIRA. We roust eo hack to the World War 
to appreciate the part which the company muon has taken 
in the subject of collective bargaining.** In 1918, the Xa- 


10. Sec. for 1 dr«criptloo of the 
BiMiwr ill urhirh rnin[.anT unionc 
were utili/crl immediiitrlv iii»<n i-n 
■ctment of the XIFt \ «» « mean* 
of WArdinjt off fioim fidi' l«l>or iiniunii. 
KX.SB r. Falk Corporation, 3IIS I'S 
4R3. eO S Ct 307, S4 t KVt 306 
(1S40) 

11. 8«S NY 383. 103 NK 341. 99 
AlA 1384 (1934). 

la See infra, MCtiona 293-304. 

18. Several pompanT nimm* ntlat- 
•tf tefia'c Oi« WwW War, but they 
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FonaiUtion, New York. 1930. 1« 

1916 there came Into esiateiiea the 
"Indiiatrial Repreacntatlon Plan" of 
Um Colorado Flial 4 Iron Coin)«i7 
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tional War Labor Board was appointed to act in relation to 
controversies which might interfere with production neces- 
sary to the effective conduct of tlie war. The Board was an 
agency of voluntary conciliation and arbitration, without 
coercive powers other tlian those which were expected from 
the reaction of public opinion to the recommendations of 
the Board. The War Labor Conference Board, at whose 
recommendation the National War Labor Board was ap- 
pointed, had indicated that two of the basic conceptions to 
be followed in the Board’s work should be (1) that working- 
men had the right to organize and to bargain collectively; 
(2) that employers had the duty to refrain from interfering 
with trade-union activities. Employers were thus faced 
with the duty to bargain collectively and, towards this end, 
to concede unionism or to find a substitute. The company 
union was this substitute The National War Labor Board 
promptly condemned employment of tlie company union as 
a device to avoid the duty of genuine collective bargaining, 
and in a series of deci.«ions asserfet? lahor’-- right to he free 
from such legerdemain.'^ “With the end of the World TCar, 
and the sub.sequont disbandment of the National War Labor 
Board, sustained governmental interest in industrial re- 
lations .subsided. The attitude of the courts toward labor 
disputes remained much the same as it had been prior to 
■ our entry into the European conflict. The restraining in- 
fluence of the \ arioiis agencies set up during the war to 
maintain industrial relations was lifted.” “ The tendency 
of the United States Supreme Court to accord broad scope 
to the powers of legislatures to deal with social problems, 
which shortly prior to and during the World War was 
marked,'* was confounded by laissez-faire holdings subse- 

throiiRh tlie initiative of .lohii D Bulletin No 87, entitled “Prineiples 
Rockefeller and tlie collaboration of and roliciee to Govern Relations be- 
McKeiizie King, former .Minister of tween Workers and Employers in 
Labor and later Premier of Canada War Industries for the Duration of 
gee United States Commission on the War” 

Industrial Relations. Report on the 15 Bureau of Labor Statistics, 
Colorado Coal Strike (Washington, Bulletin No. 634, p 219 

16 .See Muller v Oregon, 208 US 

14 See Bureau of Labor Statistics, 412, 28 S a 324, 52 L Ed .551 
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qnent to the war.” The cwnpany unioi^lfiClillsd ia some 
qaartere because employers were relievecf df<Jj0l® doty to 
bargain collectively. 


Section 237. The Oompany Union — ^Post War 

ments. \ 

In other and many quarters, the company union contin- 
ued to Sourish. Employees, realizing that the habit of or- 
ganization which carried over from the war period was a 
force to be dealt with, extended the use of the company 
union. It was estimated that while in 1919 only 403,765 
workers were governed by company unions, 6tH),000 were 
so governed in 1922,** while in 1926 the American Federa- 
tion of Labor asserted that over two million wage earners 
were working under company unions.** 

The habit of organization generated by industrial rela- 
tions during the World War was not the only factor which 
induced emidoyers to sponsor company unions. A second 
factor was active refusal to recognize and to deal with 
bona fide trade unions, and consequent utilization of the 
company union to divert any organizational drive. Thu.s 
the meat packers introduced the idea of company unions 
in 1921 as a consequence of unsuccessful arbitration with 
the newly organized Stockyard Lalmr Council, a group of 
nnions affiliated with the American Federation of Lalwr, 
and the strikes wdiich followed. A third was the policies 
which developed during the period during 192.3-1929 (the 
so-called “per.sonnel period”)- During this period the com- 
pany union was employed to provide the machinery for the 
registering of employees’ complaints and suggestions con- 
cerning the relationship lM?tween management and em- 
ployees. The prelude to this period was suggested in 1921 


(1908); Qeniian ADiance Int Co r. 
Ltirii. VS 389. 34 S a 612. 64 
L Si Uai (1914) ; Unitod Sutn 
T. OM» 08 Co. 234 VS 548. 34 S Ct 
•S^ at U Ed 1469 (1914) 

17 . Sm AdUm v. Cbildren’i Ilotpt- 
tal. 261 ttS 526. 43 S Ct 384, 6T 
1. Ed 736 11923). 


la See National Induatrial Con- 
farenec Board, The Orowth of Worka 
Council* in Ut* United State* (1926), 
S^ieciai Report No. 33 
19 . American Federation of labor. 
Report of Proceeding* of the Portjr- 
Stxtk Annual Convention (1023) {k 
290, 
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by the Association of Manufacturers:** ‘The 

widening tobireiment for the ‘open shop' is stimulated by 
the extension of plans for industrial representation which 
are being rapidly introduced not only in manufacturing 
establishments, but in other industrial organizations. A 
foothold has been obtained by the industrial represen- 
tation idea. If plans for its adoption are wisely introduced, 
representation should become the most approved method of 
dealing with labor.” 

Labor, however, had different ideas. In 1919, the Amer- 
ican Federation of Labor condemned the company union 
in the following terms;** “In establishing wages, hours 
and working conditions in their plant, employers habitual- 
ly use their great economic power to enforce their will. 
Therefore, to secure just treatment, the only recourse of 
the workers is to develop a power equally strong and to 
confront their employers with it ... In this vital re- 
spect the company union is a complete failure. With hard- 
ly a pretense of organization, unaffiliated with other groups 
of workers in the same industry, destitute of funds, and 
unfitted to use the strike weapon, it is totally unable to 
force its will. . . 


SeotioD 238. The Company Union — ^Effect of Transporta- 
tion Act of 1920. 

In the railroad industry, too, the controversy was car- 
ried on. The United States Railroad Administration, a 
World War Agency, had likewise asserted employees’ right 
to organize free from employer interference. Soon aft- 
er the railroads were returned to private ownership in 
1920, the Transportation Act of 1920 created a Railroad 
Labor Board of three (consisting respectively of a car- 
rier, union and public representative) with power to in- 
to, KhUoimI AMioeiation of Manti- thi* poriod, NUIB t Newport New* 
-tMtorer*, Prooeedtnjpi of The Twen- Shipbuilding & Dry Dock Co 308 VS 
ty-Sixtb annnal Convention (1821) 24i, «o 8 Ct 203, 84 L Ed 210 ( 1930). 

p. UL 

SL Sm. for a <Wlptioii of th« “• American Fcder..ion of I^ibor, 
mumir in whleb • company union Report of Proewdingo, Thirty Ninth 
wee orgutned end functioned during Annual Convention (1010), p 303 
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vGstigate the causes of labor disputes as they arose, and 
to publish its findings and decisions. Like the National 
War Labor Board, it had no coercive powers other than 
which were expected to flow from the force of public opin- 
ion.** In 1922, Shopmen struck in disregard of the ma- 
chinery set up by the Transportation Act. The Board, 
thereupon suggested that the workers wlio remained in the 
railroad’s employ form an association to maintaui effective- 
ness of the Act. The company union resulted Its spread 
received the benediction of two United States Supreme 
decisions, the first of which emphasized the lack of the 
Board’s power other than by the constraint of publication 
to order railroads to disestablish company unions,** and 
the second of which, citing the first holding as precedent, 
denied a bona fide trade union’s application to punish a 
railroad for failure and refusal to obey the Board’s deci- 
sion.** Necessity for a stronger law found expression in 
the Railway Labor Act of 192G** 


Section 239. The Company Union— Effect of the Railway 
Labor Act. 

The Railway Labor Act was pa‘*sed in 1926 and amended 


SS. While thf Tninfipfirt*tton 
tbni accorded no powers to the 
Board, and otherwise was a mere 
adrisory piece of Icf'islation. it was 
asaaiDcd in a number of cas<*s that 
strikes in disrefrard of awards made 
by the RaOroad Labor Board were 
illegal United States r Railnav 
Employees' Dept A. F of L. 2M F 
479, 286 F 228. 200 F 978 (DC VD 
III, 1922, m.1t, Mirhaclson v Unit 
ed SUUa, 291 F 910 (CCA 7, 1923L 
rer'd on other Kroiinds in 206 I'S 
42, 46 S Ct 18. 09 L Ed 102 3.0 ALR 
461 (1924) ; New York, N H. 4 II R. 
Co. ■». Railway Cmplnrccs' Dept A. 
r. of L. 288 F 689 (DCD Conn 1923) ; 
Fere Ifarqostte Ry. Co v Internatl 
Ass'a of MaicJiiniatSi 4 Ijiw 4 Labor, 
304 (DC OD Hicb l(t22|. (.'real 
Xortfcem Bf. Co. t. Perkins, 4 Law 


4 Ijibor, 2.')3 (DC WD ttash 1922); 
Crest Northern Rj Co v Ixical 
Great Falls LeHlge, 2>>.'l F 5.17 (DCD 
Mont 1022 1 See also notes, 37 Harr 
L Ree 4K0 (1(124). R Mmn L Rct 
323 (1024) In the Great Northern 
Its Co case (supra) the court said 
“Of the board’s functions and orders 
it sugii'cs to sav they are adilsory 
only, the teeth hailng lieen drawn 
from the bill by the Transportation 
Act" 

S4. Pennsylranis R. Co t. U.SR. 
LI) 261 us' 72, 43 S a 278, 67 L Ed 
5.36 (1922). 

88. Pennsylvania R. System and 
Allied Unes Federation v. Peansyl- 
Tsnis R Co. 207 t'S 293. 46 S Ct 
307. 69 L Ed 674 (1923). 

88. 44 SUL 677 (1926). 
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in 1934 to aocompUfili a twofold purpose. The first is to 
create a procodnre for the avoidance of strikes or lockouts 
with consequent interruption in the continuity of inter- 
state railroads. The second is to create the prelude to 
industrial peace — procedure for collective bargaining. An 
exhaustive discussion of the Act will not be undertaken 
in this work,*’ but an outline of the Act will be presented 
to indicate its operation generally, and its effect upon the 
company union. 

The first purpose of the Eailway Labor Act, i. e., the 
prevention of costly and disruptive strikes or lockouts, is 
accomplished by an alternative procedure. The parties 
can, if they choose, submit to arbitration. If they do so, 
they are bound by the award of the arbitrators. The al- 
ternative procedure comes into operation upon failure or 
refusal to submit to arbitration The National Metliation 
Board, created by the Act, is then required to notify the 
President of the United States who may thereupon m his 
discretion create an emergency Board of Investigation to 
report with respect to the dispute within thirty days. If 
the President fails to create such a Board, the parties most 
prosen'c the status quo for a period of thirty days subse- 
quent to the receipt of notice from the National Mediation 
Board of its failure to adjust the controversy. If, on the 
other hand, the President does create an emergency Board 
of Investigation, the status quo must be preserved for a 
perioil of thirty days after such Board has made its report 
to the President. 

The second purpose of the Act, i. e., the creation of 
machinery to facilitate the process of collective bargain- 
ing, was sought to he accomplished in Section 2 of the Act 
as passed in 1926, which provided that “Representatives, 


S7. S«r, for diMruuioas of the Art 
And of the Kattonal Railrniul Ad- 
Juitmrnt lV>«rd rre«trd thereunder, 
Spenrer, Tha Katioml Railroad .Ad- 
juatnieiit Board, Stiidiea in Buxines* 
AdininUtniUon, The School of Bus!- 
naat, Pni. of Chica[a;o (lOllS), Garri- 
MR, Tht Kattoiwl Kailroad Adjust- 


ment Board A Cnji)ue .Adminixtra- 
tl»e -Ajfency, 40 Yale L t«ur 508, 
First Annual Report of the National 
Mis] la I ion Board (19.1.'). The text 
of the .Act, as amended Ix'th m 1934 
and lOtfO, may be found in the ap- 
pendix to tUa work. 
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for the purposes of this act, shall be by re- 

spective parties in snch manner as may W'^liroTicled in 
their corporate organization or nnincorpOrated aipocia- 
tion, or by other means of collective action, withont Inter* 
ference, influence or coercion exercised by either pAT^ 
over the self-organization or designation of represei^- 
tives by the other.” The railroads continued to insist ttp- 
on a right to initiate company union plans, whereupon a 
railway brotherhood brought suit in the federal court to 
enjoin snch initiation, npon the ground that it constituted 
interference with its right to organize the workingmen. 
The district court granted a temporary injunction.** Nev- 
ertheless the railroad recognized what the brotherhood 
contended to be a company union, and this in spite of the 
fact that the brotherhood had theretofore exhibited to the 
railroad authorization cards signed by a majority of the 
employees of the appropriate class. The brotherhood 
thereupon instituted proceedings to punish the railroad 
company for contempt. Punishment at the hand of the 
district court followed ;** the railroad company was direct- 
ed to disestablish the company union and to recognize the 
brotherhood until such time as other representatives might 
be chosen as a result of a secret ballot. The Circuit Court 
of Apjieals affirmed.** An appeal was taken to the United. 
States Supreme Court, and as a consequence the company 
union was accorded its first important judicial treatment, 
and given its first significant judicial setback. The High 
Court held the Railway Labor Act constitutional, and the 
company’s initiation of a company union a violation of the 
terms thereof. The company contended that the Act, if 
so construed, would constitute an interference with the 
company’s right to hire and fire as it saw fit. To this the 
Court replied : “The statute is not aimed at this right of 
the employers but at the interference with the right of 
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employees to kM|9^fiipre8eiitative8 of their own choosing. 
Afi the catt|pll^'^t)ject to the Act have no constitntional 
right to interfere with the freedom of the employees in 
mi^ldng f their selections, they cannot complain of the stat- 
ute on constitutional grounds.” ” 

jpie prohibition in the Act against interference with the 
taaployees’ right to freedom of organization was amplified 
■ and made more explicit by the 1934 amendment. The 1934 
amendment also imposed various other obligations upon 
the carrier to which criminal penalties were attached. In 
Virginian Bailway Co. v. System Federation,** the consti- 
tutionality of the Act as amended in 1934 was questioned, 
insofar as the Act imposed a legal obligation upon carriers 
enforceable by equity decree, to deal with employees’ bar- 
gaining representatives. The Act was sustained and prec- 
edent thereby aflForded for a like provision (but enforcea- 
ble in a diflFeront manner)** in the National Labor Rela- 
tions Act. The 1934 amendment also created the National 
Railroad Adjustment Board, and gave to the Board juris- 
diction over disputes arising in connection with the inter- 
pretation or application of collective bargaining agree- 
ments. The Railway Labor Act was further amended in 
1936 to include within its purview common curriers by air 
engaged in interstate or foreign commerce, and air car- 
‘riers transporting mail for the United States Government. 
The 1936 amendments also set up a National Air Trans- 
port Adjustment Board. 


81 . Texas k N. O R, Co. t. Broth- 
erhood Ry. k S. 8 Clerks. 281 US 
648. 50 S Ct 427. 74 L Ed 1034 
(1930). 

88 300 US 616, 67 S Ct 692. 81 
L Kd 780 (1930). 

88. See, for a diacoaaion of the 
Kational Labor Retatlona Act. infra, 
chapter lixteen. especially. In oonnec- 
tlon with the point made In the text, 
aeotiona 243, 281-208. Tha Railway 
Labor Act olao introdueed into fed- 
eral legielation, os notione which 
trene tronaphuited into the National 


Labor Relations Act, (1) the prin- 
ciple of majority rule; (2) the idea 
of an appropriate bargaining unit, 
and certification of the representa- 
tive thereof to employ era for the pur- 
pose of collective bargaining, (3) 
the obligating of an employer to 
bargain collectively with such bar- 
gaining representative; (4) the con- 
ception of a right to organization on 
the port of employees free from in- 
tarference, reatraint or coercion on 
the part of employera. 
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Section 240. The Company Union — ^Hon Beomt Develop- 
ment and Cteneral Reflections. 

Though virtually destroyed as an institution in railroad 
industrial relations, the company union continued to be 
employed in other industries. The depression period from 
1930 to the advent of the NIRA on June 6, 1933, dealt 
a severe blow, however, to membership in trade unions and 
the necessity for the initiation of company union plans. 
It has been calculated that pay rolls dropped 60% during 
the period from 1922 to 1932.** ‘Workors’ allegiance was 
welded to employers by the scarcity of available jobs. In- 
dustrial relations became a secondarj* American problem 
in the face of such a general economic crisis. With the 
passage of the NIBA and the hopes which that Act 
engendered almost everywhere, trade unions and company 
unions commenced anew to flourish.** It was contended 
that of the company unions found in 19.3.'). approximately 
two-thirds were established during the N*IR.\ ** 

Such are the circumstances which gave rise to the com- 
pany union. Employers have contended that industrial 
relations can be as fair to the worker and certainly more 
peaceful and cooperative with management through util- 
ization of company unions as by intercA?s8ion of large, 
affiliated labor unions. This organized labor denies.*’ It 
is pointed out that the company union has come into exist- 
ence generally during strife involving lalmr unions and 
for the bad faith purpose of diverting workers’ loyalty 
from organizations formed primarily for their benefit.** 

M. United Stetee Depmrtinent of 87 An extended investigation into 
Imhar Bareau of Ijibor StAtiatiea. the cboraeterUtica of company iiniona 
Bulletin No. ftlO; Reviaed Index of nraa launched bj the United State* 
Fnetory Eniploynient and Pay Bolla, Department of Labor, and the re- 
ms to 1933. (Waahmgton, 103A), aulta thereof pnbliahed in June, 
p. 22. 1937 iDulletin No. 634). 

SI. In 1933, the A.F.U pald-ap St. “Examination of a rrpreaenta- 
membaraUp waa 2,126,796 In 1933, tire group of 126 company uniona 
it vaa 3,043,347 — an inrreaae of for* indiratea that their eataltllahmant 
tjr-threa per cent. A F L Report of waa moat frequently due to the pree- 
Froceedinge of tbe Fifty-Fifth An- eure of trade-union activity, either 
nnal Convention (1933), p. 29. in tbe form of organisation drivee 

SI, Ibid, pp. 10-11. or atrikea in tbe trade or vlctiiity. 
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The oorniMUD^ moreover, is said to be a contradiction 
in terms, merely an extension in nnion cloak of the 
pi^ooess of individual as distinguished from collective bar- 
gtdnis^. Even were the company nnion a bona fide em- 
llloyees’ organization, say labor leaders, it would have 
DEO place as an instrumentality for the assertion of work- 
isigmeu’s rights because it necessarily lacks funds to en- 
gage in strikes, national association for cooperative pur- 
poses, or experience in the bargaining process which nec- 
essarily comes from contact with the larger labor move- 
ment.** Finally it is said to be predicated upon the er- 
roneous notion that the individual employer is the bar- 
gaining unit. Chaos, not order, is contended to be the con- 
sequence of such a notion because the establishment of 
uniform conditions of employment in the entire given in- 
dustry is one of the oldest aims of the labor movement** 
The effect of the National Labor Kelations Act upon com- 
pany unions is considered hereafter, at sections 293-304. 


LegUlation «nd othtr 
action wu also an important factor 
Few eomiwny unions wore set up in 
the absence of such external inRu- 
ences ” United States Department 
of Labor, Bulletin No S34 <1937). 
p. 199. 

^S9. ‘‘Most of the company onions 
studied relied entirely upon inana^ 
meat for their Anances. Many otb- 
ara received more or leas important 
flaancial assistance from the em- 
ployer Financial dependence upon 
maaoj^ment generally meant that 
proposed expenditures by the com- 
pany union had to be approved by 
management. Loss than 10 per cent 
of all tbs company unions appeared 
to be financially self-supporting.*' 
United States Department of l.abi>r. 
Bulletin No. 834 (1037), p. 200 

40. 'Tbs company unions were 
hampered by their inebility to con- 
trol wage eonditiona in more tbaa 
«as pleat.” United States Depart- 
C1 Tellar>-43 


ment of Labor, Bulletin No. 634 
(193T), p 203 "Ibe degree of isola- 
tion in practice waa even greater 
than that inherent in the structure 
limited to the employers of a single 
com|>sny Thus, few interested them- 
selves m any proposed legislation or 
governmental action affeeting work- 
ers. They did not hire persons ont- 
side the plant to sssist negotiations 
with their employers. Neither did 
they seek srbitralion by impartial 
outsiders of requests refused by the 
employer. So rarely was strike ac- 
tion ever considered that the threat 
of withholding their labor played vir- 
tually no part in negotiations with 
their employers the most 

vigorous of these arganiiations had 
no means for marshalling the moral 
and financial support of targe bod- 
ies of workers to infiurnce the terms 
of the labor contract beyond the 
confines of a single company.” Unit- 
ed State* Department of Labor, Bul- 
letin No. 834 (1937), p. 205. 
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